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IN  MEMORIAM. 


The  Honorable  Connallt  F.  Trigg,  United  States  District 
Judge  for  the  Eastern  and  Middle  Districts  of  Tennessee,  died 
at  his  home  in  Bristol,  on  Sunday,  April  25,  1880.  He  was 
bom  in  Abingdon,  Virginia,  March  8,  1810.  Was  appointed  by 
President  Lincoln  to  the  position  he  held  at  the  time  of  his  death 
July  2,  1862. 

A  meeting  of  the  members  of  the  Memphis  Bar  was  held, 
when  a  committee,  composed  of  W.  Y.  C.  Humes,  M.  P.  Jama- 
gin,  George  Gantt,  Luke  W.  Finlay  and  S.  P.  Walker,  was  ap- 
pointed, who  reported  resolutions  highly  complimentary  to  the 
deceased.  These  were  seconded  by  Mr.  Jamagin,  and  unani- 
mously adopted.  Henry  Craft,  Esq.,  on  a  subsequent  day,  de- 
livered an  eulogy  upon  the  deceased,  saying  among  other  things: 

As  Judge  Trigg  came  to  judicial  position  in  stormy  times,  and 
presided  in  the  Federal  Courts  of  this  State  in  the  convulsion 
'  and  in  the  reconstruction,  it  was  natural  and  proper  that  these 
bar  resolutions  should  direct  attention  to  his  bearing  in  those 
troublous  days.  When  those  who  had  been  out  in  the  Confeder- 
ate ranks  returned,  they  became  a  host  of  witnesses  to  the  equa- 
nimity, the  courage,  and  the  fine  intelligence  which  characterized 
his  discharge  of  duty.  It  fell  to  his  lot  to  be  the  pioneer  in 
judicial  action  upon  many  novel  and  important  questions  growing 
out  of  the  war,  and  out  of  the  legislation  which  it  engendered; 
and  it  must  have  been  highly  gratifying  to  him  that  the  Supreme 
Ck)urt  of  the  United  States  affirmed  his  rulings.  Because  of  his 
action,  I  have  often  said,  and  the  assertion  is  not  too  strong,  that 
Tennessee  owes  to  Judge  Tbigg  more  than  to  any  other  judge. 
I  knew  him  well,  and  in  the  most  intimate  social  relation,  while 
these  trying  questions  were  being  presented,  and  I  can  say  that 
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I  never  saw  him  when  he  seemed  to  feel  the  slighest  perplexity, 
or  doubt,  or  hesitation,  as  to  his  course.  He  seemed  to  be  guided 
by  a  sort  of  innate  sense  of  what  was  right,  and  to  go  straight 
forward  almost  without  need  for  deliberation.  I  presented  the 
application  of  the  lawyers  returning  from  the  war,  for  admission 
to  his  Court  without  taking  the  test  oath.  Some  of  them  were 
surprised  that  I  did  not  consider  it  necessary  to  make  elaborate 
argument,  or  to  adduce  a  great  array  of  authority.  I  told  them 
I  had  become  too  familiar  with  his  habit  of  thought  and  feeling 
to  entertain  a  moment's  apprehension  as  to  what  he  would  do. 
His  opinion  in  that  matter  virtually  covered  the  very  ground  upon 
which  the  Supreme  Court  afterwards  rested  a  similar  decision.* 

As  far  as  he  was  from  the  weakness  of  concession  to  the 
passion  and  prejudice  of  one  side,  he  was  equally  far  from  en- 
couragement or  approval  of  what  was  done  on  the  other.  He 
was  loyal  in  his  whole  being  to  the  Constitution  and  the  Union, 
and  ready  and  anxious  to  exert  all  his  power  to  maintain  them. 
He  made  no  compromise  with  secession,  and  looked  with  sternest 
disapproval  upon  the  effort  to  tear  the  flag  in  twain;  but  he  was 
utterly  a  stranger  to  malice  or  vindictiveness  toward  those  who 
upheld  the  Confederate  cause.  He  earnestly  desired  to  see  their 
efforts  thwarted,  and  their  military  power  crushed ;  but  when  this 
was  done,  it  was  not  in  his  nature,  nor  in  his  construction  of  the 
law,  to  inflict  punishment  by  confiscation  of  their  property,  nor 
by  proceeding  against  them  as  criminals.  I  heard  him  say  from 
the  bench,  in  dealing  with  confiscation  cases:  ^'The  informer 
does  not  commend  himself  to  the  favorable  consideration  of  this 
Court."  I  repeat  that  the  State  owes  to  Judge  Trigg  a  debt  of 
gratitude  greater  than  to  any  other  man  who  has  exercised 
judicial  functions  within  her  boundaries. 

As  I  think  now  of  Judge  Tbigg  in  the  discharge  of  his  ofiicial 
duty;  as  I  recall  his  benignant  face  so  finely  put  upon  the  can- 
vass that  hangs  in  your  Honor's  chamber;  as  I  remember  him  in 
social  intercourse,  and  as  my  mind  runs  rapidly  over  the  retro- 
spect of  the  fifteen  years  during  which  he  went  and  came  among 


*  The  Reporter  has  a  copy  of  that  opinion.    It  was  delivered  May  10, 
1865. 
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uSj  I  recognize  a  guileless,  straight-forward  simplicity  as  the 
prominent  trait  of  his  character.  To  do  right,  to  be  just,  to  in- 
dulge the  largest  charity,  to  be  alive  to  all  human  sympathy,  and 
to  administer  the  law  as  one  who  could  be  touched  with  the  feel- 
ing of  human  infirmity,  seemed  to  be  so  natural  to  him  as  to 
require  no  effort.  Utterly  devoid  of  affectation  and  egotism  and 
selfishness,  he  never  seemed  to  think  that  there  was  anything  he 
could  do  other  than  just  what  he  did.  He  claimed  no  credit, 
sought  no  applause,  but  walked  calmly  along  his  judicial  path, 
apparently  unconscious  that  he  was  exhibiting  the  highest  quali- 
ties of  our  manhood.  This  simplicity  of  character  was  conspicu- 
ous in  his  steadfast  adherence  to  the  fundamental  principles,  and 
hb  abiding  faith  in  the  rudimental  truths  of  jurisprudence — ^prin- 
ciples and  truths  with  which  he  was  very  familiar.  He  was  not  a 
learned  judge  in  the  sense  of  knowing  what  a  hundred  courts  had 
decided  upon  a  thousand  questions.  He  could  not  rattle  off  the 
names  of  cases  and  books,  nor  stuff  an  opinion  with  precedents 
and  quotations;  but  there  were  great  lights,  older  than  the  books 
and  steadfast  as  the  stars,  toward  which  his  mind  turned  as  the 
needle  turns  to  the  pole. 

Judge  Tbioo^  lived  out  the  allotted  three-score-years  and  ten. 
In  the  ripeness  of  age;  in  charity  with  all  the  world;  without 
blot  or  stain  upon  his  private  or  judicial  robes;  loyal  to  country, 
to  friends  and  to  family;  loyal  to  duty  and  truth,  he  has  calmly 
.  gone  away.  Those  loved  him  most  who  knew  him  best.  He  was 
a  good  judge,  a  good  citizen,  and  a  good  man.  This  is  a  truthful 
eulogy.     Is  it  not  eulogy  enough? 


PREFACE. 


irter  hopes  that  this  volume  will  meet  with  a  fair 
reception  at  the  hands  of  the  profession.  When  his  mind 
was  made  up  to  the  task  of  preparing  a  series  of  reports  for 
this  Circuit,  he  at  once  set  himself  to  the  work  of  collecting 
all  available  and  valuable  material,  and  succeeded  in  getting 
into  his  possession  a  large  number  of  cases  decided  within 
the  last  twenty  years.  Some  of  these,  however,  related  to 
questions  growing  out  of  the  war  and  its  incidents,  and  were 
not  thought  to  be  of  sufficient  interest  or  importance  for 
publication  at  this  day.  The  Bankrupt  Act  being  repealed, 
it  was  deemed  best  to  omit  all  cases  growing  out  of  the 
same,  except  where  other  questions  of  permanent  value  were 
discussed. 

Of  the  cases  found  herein,  it  will  be  seen  that  twelve  were 
decided  by  Halmes  H.  Emmons,  all  bearing  unmistakable 
marks  of  his  high  abilities.  As  his  judgments  (he  was  often 
so  pleased  to  term  opinions,)  shall  be  better  known  to  his 
surviving  brethren  his  fame  will  grow  wider  and  brighter — 
just  as  they  begin  to  duly  appreciate  the  truth  that  a  great 
master  has  left  them  forever.  The  case  of  Tait  v.  If.  Y.  Z. 
Ins,  Co.^  a  most  important  one,  is  reported  in  full,  as  also 
TalcoU  V.  Pine  Orove^  Brown  v.  Mefnphia  and  SJuirpleigh 
V.  Surdam.  The  merits  of  the  opinions  in  these  cases  need 
no  other  reference.  A  number  of  Judge  Brown's  opinions 
are  reported  in  the  volume,  as. well  as  decisions  by  Judges 
WriHEY,  Welkbe,  Swing,  H.  V.  Willson,  Sherman,  Bal- 
LABD  and  Tbigo.     Judges  McLean,  Swatne  and   Milleb 
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wrote  others.  Questions  in  almost  all  branches  of  the  la^ 
have  been  fully  and  elaborately  discussed. 
.  Some  difficulty  was  found  in  ascertaining  the  respective 
times  at  which  certain  of  the  opinions  were  delivered,  as  also 
the  names  of  counsel  representing  the  different  parties,  but 
the  hope  is  entertained  that  no  good  ground  of  complaint 
will  be  found  to  exist  because  of  a  failure  in  this  regard.  In 
the  next  volume,  perhaps,  the  task  will  be  easier. 

In  this  connection,  thanks  are  tendered  to  that  distinguished 
veteran  in  the  profession,  Hon.  Rufus  P.  Ranney,  of  Cleve- 
land, for  copies  of  opinions  of  Judge  II.  V.  Willson,  and  to 

his  firm,  and  to  Messrs.  Willkt,  Sheeman  and  Hoyt,  of 
the  same  city,  for  other  courtesies. 

*  Upon  consultation.  Judges  Swayne,  Baxter  and  Hammond 
gave  the  reporter  a  written  consent  and  approval  of  what  he 
is  now  doing.  They  were  of  opinion  that  they  had  no  power 
to  appoint  an  official  reporter,  but  were  willing  to  confer  upon 
the  undersigned  all  the  authority  which  they  felt  they  pos- 
sessed, and  that  was  their  consent  and  approval  of  his  under- 
taking, adding  their  best  wishes  for  his  success.  This  was 
the  mode  adopted  by  reporters  and  judges  under  the  old 
English  system. 

To  some  of  the  cases  notes  have  been  added,  which  it  is 
hoped  may  prove  of  some  service.  The  one  on  page  513, 
through  mistake,  crept  into  the  lx)dy  of  the  opinion. 

W.  S.  F. 
41 'Madison  Street, 
Memphis,  September  10, 1881.  , 
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AND    DISTRICT    COURTS, 


Fob  the  States  in  this  Cibcuit,  binob  the  Qotsekmsnt 

WAS  Founded. 


Thomas  Todd,  of  Kentucky,  Associate  Justice  of  Supreme 

Court,  was  appointed  and  took  his  seat  February  Term, 

1808.     Tennessee  and  Kentucky  were  in  his  Circuit. 
KoBEBT  Tbimble,  of  Kcntucky,  was  comnrissioned  Associate 

Justice  of  the  Supreme  Court  in  May,  1826.     Tennessee 

and  Kentucky  were  in  his  Circuit, 
•  John  McLean,  of  Ohio,  succeeded  him,  being  appointed  May 

7,  1829,  and  taking  his  seat  January  Term,  1830. 
John  Catron,  of  Tennessee,  was  apj)oiTited  Associate  Justice 

in  1837;  took  his  seat  January  Term,  1838.     Tennessee 

and  Kentucky  were  in  his  Circuit. 
Noah  H.  Swayne  was  appointed  and  took  his  seat  December 

Tenn,  1861-1862,  and  he  was  succeeded  by 
Stanley  Matthews,  appointed  during  October  Term,  1880- 

1881. 


CIRCUIT    JUDGES. 


Halmkb  H.  Emmons  was  appointed  during  the  year  1870. 

John  Baxteb,  in  1877. 

(xi) 
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FEDERAL    DISTRICT    JUDGES. 


OHIO. 

Chaeles  W.  Bybd Commissioned  March  3,  1803. 

William  Cbbiqton,  Jr "  Nov.     1,  1828. 

John  W.  Campbell «  Mar.     7,  1829. 

Benjamin  Tappan «  Oct.    12,  1833. 

HiBAM  V.  Willson .....  «  Feb.   20,  1855. 

Chables  T.  Shebman «  Mar.     2,  1867. 

Puil.  B.  Swing «  Mar.  30,  1871. 

Mabtin  Welkeb «  Nov.  25,  1873. 

KENTUCKY. 

Habby  Innes Commissioned  Sept.  26,  1789. 

RoBEBT  Tbimble "  Jan.  31,  1817. 

JohnBotle : "  Oct.  20,1826. 

Thomas  B.  Monboe «  Mar.  8,  1834. 

Bland  Ballabd "  Oct.  16,  1861. 

Wm.  H.  Hays «  Sept.  6,  1879. 

John  W.  Babe "  April  10,  1880. 

TENNESSEE. 

John  McNaiby Commissioned  Feb.   20,  1797. 

MoBGAN  W.  Bbown "  Jan.      3,  1834. 

West  H.  Humphbeys "  Mar.  26,  1853. 

CoNALLY  F.  Tbigg "  Julj   17,  1862. 

E.  S.  Hammond "  June  17,  1878. 

David  M.  Key "  May   27,  1880. 

MICHIGAN. 

Ross  WiLKiNS Commissioned  Jan.  20,  1837. 

Solomon  L.  Withey "  Mar.  11,  1863. 

John  W.  Long  year "  Feb.  18,  1870. 

Henby  B.  Bbown "  Mar.  19,  1875. 

The  reporter,  though  writing  for,  was  not  able  to  procure  the  dates  of 
commission  of  the  Associate  Judges  of  the  Supreme  Court  and  the 
Circuit  Judges. 
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1.  CONSTRrOTION  OP  ACT  OP  COKGRBBS  OP  MaBCH  8,  1851 — LlABniITT 

OP  Owners,  Exc—By  the  Act  of  Congress  of  March  8, 1851,  the  liability 
of  owners  of  any  ship  or  vessel  is  limited  in  certain  oaaes  tu  the  value  of 
the  interest  of  such  owners  in  the  same.  But  this  does  not  apply  to  damage 
done  by  a  vessel  to  property  situate  on  land,  such  as  the  burning  of  a  ware- 
house by  sparks  proceeding  from  the  chimney  of  a  steam  tug.  If  the 
ownerR  are  liable  in  such  case,  the  liability  extendB  to  the  whole  value  of 
the  property  destroyed. 

2.  The  Rule  as  to  what  Constitutes  Reasonable  Care. — Where  the 
injury  arises  from  negligence  or  want  of  due  care  on  the  part  of  those 
having  the  management  of  the  vessel  such  liability  accrues,  although  their 
conduct  be  lawful  and  proper  in  all  other  respects. 
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8.  Jury  to  Dbteruiiyb  what  pacts  CJonbtitutb  Due  Oabe. — It  is  a 
question  for  the  Jury  to  determine  what  facts  constitute  due  care,  the  want 
of  which  is  culpable  negligence.  This  must  depend  on  the  circumstances 
of  the  case,  an  important  item  of  which  is  the  susceptibility  to  injury  of 
the  property  exposed.  The  danger  and  probable  extent  of  injury,  in  case 
it  should  occur,  regulate  or  fix  the  degree  of  care  that  is  required. 

4.  Ck)irrRiBUTOBT  Negugbncb — ^Rulb  ab  to  RscoysBT  of  Daxaobs. — 
The  rule  that  a  plaintiff  cannot  recover  damages  if  he  have  contributed  by 
his  own  negligence  to  the  injury,  does  not  apply  to  a  case  where  plaintiff 
has  constructed  a  building  of  wood  and  of  combustible  materials,  such  as 
is  generally  used  in  such  a  building  upon  his  own  lands,  though  it  be 
within  five  feet  of  a  dock  upon  a  public  navigable  river  where  steamboats 
are  in  the  habit  of  landing. 

5.  Pleadings. — ^A  demurrer  is  well  taken  to  pleas  which  commence  by 
assuming  to  amend  the  whole  declaration  and  conclude  by  admitting  the 
plaintiffs^  right  to  recover  a  part 

6.  Baue. — A  plea  in  bar  is  bad,  unless  it  goes  to  the  whole  merits  of  the 
case,  and  denies  that  the  plaintiff  has  any  cause  of  action.  Such  plea 
must  deny  in  torts,  as  well  as  in  contracts,  either  that  the  plaintifQs  ever 
had  the  cause  of  action  complained  of;  or,  if  it  admits  that  they  once  had, 
insist  that  it  no  longer  exists. 

7.  Measubb  of  Damage. — ^Whether  this  involves  questions  of  law  or 
fact,  is  not  properly  the  subject  of  a  plea  where  it  goes  simply  to  the 
question  of  damages,  thereby  admitting  the  right  of  the  plaintiffs  to  re- 
cover something.    It  is  bad  for  insufficiency. 

8.  Power  op  Congress. — Congress  has  power  to  legislate  over  naviga- 
tion, as  well  as  trade—over  intercourse,  as  well  as  traffic — as  to  what  shall 
constitute  American  vessels  and  the  national  character  of  the  same,  who 
shall  navigate  them,  and  may  prescribe  rules  and  regulations  for  the  in- 
tercotirse  and  navigation  of  such  vessels  between  the  different  States:  but, 
this  constitutional  grant  of  power  ^Ho  regulate  commerce  with  foreign 
nations  and  among  the  several  States,'*  does  not  confer  upon  Congress  the 
authority  to  extend  its  legislation  throughout  the  entire  sphere  of  legis- 
lation of  the  several  States. 

0.  Power  of  thb  States. — ^Each  State  has  exclusive  control  of  all 
matters  appertaining  to  its  own  internal  police.  It  can  establish  and  regu- 
late ferries;  control  the  moving  of  vessels  in  its  harbors,  and  enact  health 
and  inspection  laws.  It  has  the  same  unlimited  Jurisdiction  over  all  per- 
sons  and  things  within  its  limits  as  any  foreign  nation,  where  that  Juris- 
diction is  not  surrendered  or  restrained  by  the  Constitution  of  the  United 
States. 

10.  Rbgulatino  Comkeroe. — Courts  have  never  gone  so  far  in  their  in- 
terpretation  of  this  constitutional  power  of  Congress,  as  to  declare  that  it 
is  operative  upon  persons  and  things  upon  land  within  the  boundaries  of 
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State  jurisdiction.  It  has  never  been  controverted  that  the  rights  and 
duties  of  persons  in  relation  to  property  are  rightftilly  prescribed  and 
controlled  by  the  laws  of  the  State  within  whose  limits  it  is  found. 

11.  What  Courts  take  Notice  of. — Courts  are  bound  to  take  judicial 
notice  of  public  navigable  water  courses,  of  the  boundaries  of  States  and 
counties,  and  of  the  location  of  towns  and  cities. 

There  was  a  demniTer,  the  nature  of  which,  as  well  as  the 
circumstaiices  of  the  case,  appears  in  the  opinion  of  the  court. 

Morrison  R.  Waite^  Baker  c&  OolUns  and  Han/ney^  Backus 
&  Nohlcy  for  plaintiffs. 

Willey  <k  Ca/rey  and  Geo,  A.  Hibia/rd^  for  defendant. 

"WiLLSON,  J. — This  is  an  action  on  the  case.  The  plaintiffs 
seek  to  recover  the  value  of  a  warehouse  owned  by  them  and 
situated  on  the  bank  of  the  Maumee  river,  which  warehouse, 
it  is  averred,  was  entirely  destroyed  by  fire  on  the  19th  of 
May,  1857,  by  ^he  emission  of  sparks  from  the  smokepipe  of 
the  propeller  Ohio.  The  propeller  is  alleged  to  have  been 
the  property  of  the  defendant,  and  so  carelessly  and  negli- 
gently managed  by  its  agents  and  servants,  and  so  illy  con- 
structed, as  to  cause  the  destruction  and  lo6s  of  said  building. 

The  defendant  has  pleaded  the  general  issue,  and  has  also 
interposed  four  special  pleas. 

The  first  special  plea  does  not  traverse  the  declared  loss  of 
the  property  by  fire,  or  the  cause  of  the  loss  as  stated  in  the 
declaration,  but  alleges  that  said  propeller  was  a  vessel  of  200 
tons  burthen  and  upwards,  enrolled  and  licensed  for  the  coast- 
ing trade,  and  employed  in  the  business  of  commerce  and 
navigation,  and  in  carrying  freight  and  passengers  between 
ports  and  places  in  different  States  and  territories  upon  the 
lakes  and  navigable  waters  connecting  the  lakes,  and  was 
wholly  owned  by  the  defendant.     And  that  the  grievances 
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complained  of  were  occasioned  by  and  resulted  from  the 
ordinary  and  proper  employment  of  said  propeller,  and  at  a 
time  when  neither  the  defendant  nor  any  one  of  its  oflScers, 
members  or  stockholders  was  on,  or  connected  with  said  ves- 
sel as  itiaster,  oflScer,  or  mariner  thereof,  and  wholly  without 
the  neglect,  knowledge,  or  privity  of  the  owners;  and  it  is 
further  averred  that  the  value  of  said  propeller  and  freight  at 
the  time  did  not  exceed  ten  thousand  dollars. 

The  second  special  plea  sets  forth,  that  at  the  time  of  the 
supposed  grievances,  there  were  stored  in  said  warehouse  and 
destroyed  by  fire,  2,745  bushels  of  wheat  belonging  to  Spear, 
Case  &  Dagan,  and  also  a  large  quantity  of  other  personal 
property,  belonging  to  different  persons,  citizens  of  Indiana, 
and  for  the  loss  and  value  of  which  property  the  owners  have 
brought  their  several  actions  against  the  defendant  in  the 
Court  of  Common  Pleas  of  Lucas  county,  where  the  same 
are  now  pending;  whereupon,  and  by  virtue  of  the  act  of 
Congress  of  March  3,  1851,  the  liability  of  the  defendant  is 
alleged  to  be  limited  to  the  sum  of  $10,000,  the  value  of  said 
propeller  and  freight,  to  be  apportioned  between  said  plaintiffs 
and  the  owners  of  the  other  property  destroyed,  respectively. 

The  third  and  fourth  special  pleas  are  like  the  first,  except 
that  in  the  fourth,  the  propeller  and  freight  are  averred  to 
have  been  of  no  value,  and  the  statute  of  March  3,  1851,  is 
set  forth. 

To  these  special  pleas  the  plaintiffs  have  filed  a  demurrer. 

According  to  the  well  settled  rules  of  pleading  the  de- 
murrer is  clearly  well  taken  to  the  first  three  pleas.  They 
commence  by  assuming  to  answer  the  whole  declaration  and 
conclude  by  admitting  the  plaintiffs'  right  to  recover  a  part. 
A  plea  in  bar  is  bad,  unless  it  goes  to  the  whole  merits  of  the 
ease  and  denies  that  the  plaintiff  has  any  cause  of  action. 
Such  pleas,  as  well  in  actions  for  torts  as  in  those  upon  con- 
tracts, must  either  deny  that  the  plaintiffs  e^er  had  the  cause 
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of  action  complained  of,  or  admit  they  once  had,  but  insist 
that  it  no  longer  Bubsists. 

The  measure  of  damages,  whether  involving  questions  of 
law  or  fact,  is  not  properly  the  subject  matter  of  a  plea.  And 
inasmuch  as  these  pleas  go  simply  to  the  question  of  damages, 
thereby  admitting  the  plaintiffs'  right  to  recover  something 
for  the  injury  complained  of,  they  are  bad  for  insufficiency 
and  must  be  so  held  upon  the  demurrer. 

The  last  plea  is  free  from  this  technical  objection.  In  it, 
we  have  the  question  fairly  presented,  not  necessarily  so 
much  as  to  whether  the  act  of  Congress  of  March  3,  1857, 
is  operative  and  in  force  upon  the  waters  of  the  great  western 
lakes,  but  whether  it  has  amj  application  to  injuries  done 
upon  land  within  the  body  of  a  State,  by  vessels  navigating 
those  waters. 

The  third  section  of  the  act  provides,  "that  the  liability 
of  the  owner  or  owners  of  any  ship  or  vessel,  for  any  embez- 
zlement, loss  or  destruction  by  the  master,  officers,  mariners, 
passengers,  or  any  other  person  or  persons,  of  any  property, 
goods  or  merchandise  shipped  or  put  on  board  of  such  ship 
or  vessel,  or  for  cmy  lose,  damage  or  forfeiture  done  hy  col- 
I'siofij  or  for  any  act,  matter  or  thing,  loss,  damage  orfoiftit 
done,  occasioned  or  incurred,  without  the  privity  or  knowl- 
edge of  such  owner  or  owners,  shall  in  no  case  exceed  the 
amount  or  value  of  such  ship  or  vessel,  and  her  freight  then 
pending."  And  by  the  last  clause  of  the  7th  section  it  is 
declared  that  "  this  act  shall  not  apply  to  the  owner  or  owners 
of  any  canal  boat,  barge  or  lighter,  or  to  any  vessel  of  any 
description  whatsoever  used  in  rivers  or  inland  navigation." 

This  statue  has  for  its  object  the  limitation  and  restriction 
of  the  common  law  liability  of  carriers  upon  water;  and  if 
the  act  is  ever  to  be  declared  operative  upon  the  great  lakes, 
it  is  to  be  done,  by  virtue  of  the  constitutional  provision 


6  CIRCUIT  COURT.  [1859. 

1 

King  and  Baker,  Surviyors,  Etc.,  v.  American  Transportation  Co. 

under  which  Congress  is  empowered  "to  regulate  commerce 
with  foreign  nations  and  among  the  several  States." 

Under  this  provision,  Congress  has  power,  unquestionably, 
to  legislate  over  navigation  as  well  as  trade — over  intercourse 
as  well  as  traffic.  It  also  has  power  to  prescribe  what  shall 
constitute  American  vessels,  and  the  national  character  of 
the  seamen  who  shall  navigate  them,  and  it  may  likewise 
prescribe  rules  and  regulations  for  the  intercourse  and  navi- 
gation of  such  vessels  between  the  different  States.  But  this 
constitutional  grant  of  power  does  not  confer  upon  Congress 
the  authority  to  extend  its  legislation  throughout  the  entire 
sphere  of  legislation  of  the  several  States. 

Each  State  has  exclusive  control  over  all  matters  pertain- 
ing to  its  own  internal  police.     It  can  establish  and  regulate 
ferries  across  its  rivers — control  the  moving  of  vessels  in 
harbors  within  its  borders,  and  enact  health  and  inspection 
laws  which,  by  quarantine  or  otherwise,  may  operate  on  per- 
sons brought  within  its  jurisdiction  in  the  course  of  com- 
mercial operations.     The  Supreme  Court  of  the  United  States 
in  the  case  of  the  City  of  New  York  v.  Milne^  11  Peters,  139, 
broadly  declared  the  doctrine,  that  a  State  has  the  same  un- 
deniable  and   unlimited  jurisdiction  over  all   persons  and 
things  within  its   territorial  limits,  as  any  foreign  nation, 
where  that  jurisdiction  is  not  surrendered  or  restrained  by 
the  Constitution  of  the  United  States.     That  by  virtue  of 
this,  it  is  not  only  the  right,  but  the  bounden  and  solemn 
duty  of  a  State,  to  advance  the  safety,  happiness  and  pros- 
perity  of  its  people,  and  to  provide  for  its  general  welfare,  by 
any  and  every  act  of  legislation,  or  by  the  recognition  of  the 
principles  of  the  common  law,  which  it  may  deem  to  be  con- 
ducive to  these  ends,  where  the  power  over  the  particular 
subject  or  the  manner  of  its  exercise  is  not  restrained  by,  or 
surrendered  to,  the  Federal  government.     And  that  all  those 
powers  which  relate  mainly  to  municipal  law,  or  what  may, 
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perhaps,  more  properly  be  called  internal  police,  are  not  thns 
restrained  and  surrendered,  and  that  consequently,  in  relation 
to  these,  the  authority  of  a  State  is  complete,  unqualified 
and  exclusive. 

Nor  is  this  doctrine  at  all  weakened  or  impugned  by  the 
decision  of  the  Supreme  Court  in  Oihlona  v.  Ogden^  9  Wheat 

1.  The  point  ruled  there  was,  that  certain  acts  of  the 
New  York  Legislature,  granting  to  individuals  the  exclusive 
navigation  of  all  the  waters  within  the  State  by  boats  pro* 
pelled  by  steam,  were  repugnant  to  the  clause  of  the  Consti- 
tution of  the  United  States  which  authorizes  Congress  to 
regulate  commerce.  And  it  was  held,  that  the  legal  effect  of 
those  acts  of  the  Legislature  of  New  York,  was  to  prohibit 
vessels  licensed  according  to  the  laws  of  the  United  States 
for  carrying  on  the  coasting  trade^  from  navigating  the  waters 
of  the  State  of  New  York  by  means  of  steam.  And  that, 
as  the  exclusive  right  of  navigating  these  waters,  granted  by 
the  law  of  the  State,  if  suffered  to  operate,  would  be  in  con- 
flict with  the  right  of  the  vessel  licensed  under  the  act  of 
Congress  to  navigate  the  same  waters;  therefore,  the  act  of 
the  State  of  New  York  should  be  adjudged  void.  In  that 
case,  the  subject  on  which  the  State  law  operated  was  a  vessel 
claiming  the  right  of  navigation,  a  right  which  is  embraced 
in  the  power  to  regulate  commerce,  and  the  place  of  its 
operation,  was  the  public  navigable  waters  of  the  United 
States,  over  which  the  power  of  Congress  to  regulate  com- 
merce was  held  to  extend. 

But  the  courts  have  never  gone  so  far  in  their  interpreta- 
tion of  the  constitutional  power  of  Congress  to  regulate 
commerce,  as  to  declare  that  power  operative  upon  persons 
and  things  upon  land  within  the  boundaries  of  State  juris- 
diction, nor  has  the  principle  ever  been  controverted,  that  tte 
rights  and  duties  of  persons  in  relation  to  property  are  right- 
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fully  prescribed  and  controlled  by  the  laws  of  the  State  within 
whose  territorial  limits  it  is  found.  • 

There  can  be  no  question,  then,  that  the  powers  reserved 
to  the  several  States  extend  to.  all  the  objects  which,  in  the 
ordinary  course  of  affairs,  concern  property  and  the  rights  of 
property  of  individuals,  as  well  as  to  the  internal  order,  im- 
provement and  prosperity  of  the  State. 

The  State  of  Ohio  lacks  an  essential  element  of  sovereignty, 
if  it  has  not,  within  its  own  territorial  jurisdiction,  the  power 
to  regulate  the  rights  pertaining  to  real  property,  and  the 
kinds  of  redress  and  remedies  for  injuries  done  to  it.  Such 
rights  and  remedies  must  of  necessity  be  governed  by  the 
lex  ret  sitcB,  This  is  a  principle  of  the  common  law,  and 
has  ever  been  adopted  by  the  courts  of  England,  and  of  this 
country,  to  its  fullest  extent;  so  that  the  legal  maxim  has 
become  recognized  everywhere  "t^  immobilia  statutis  loci 
regantv/r  uhi  sUcbJ^ 

Entertaining  these  views  of  the  law,  we  do  not  deem  it 
necessary,  in  determining  the  sufficiency  or  insufficiency  of 
the  fourth  special  plea,  to  consider  the  question  which  has 
been  so  ably  argued  by  counsel,  as  to  whether  the  act  of  Con- 
gress of  March  3,  1851,  applies  to  the  waters  of  the  great 
western  lakes.  But  granting,  for  the  present  purposes,  that 
it  does  so  apply,  the  question  is,  has  it  any  application  to  the 
case  made  by  the  plaintiffs'  declaration? 

Courts  are  bound  to  take  judicial  notice  of  the  public 
navigable  water  courses  of  the  country;  of  the  territorial 
boundaries  of  States  and  counties,  and  of  the  location  of 
towns  and  cities. 

The  pleadings,  then,  present  these  simple,  though  import- 
ant facts.  The  warehouse  in  question  was  located  in  the  city 
of  Toledo,  within  the  body  of  the  county  of  Lucas,  and  upon 
the  bank  of  the  Maumee  river,  eight  or  ten  miles  distant 
from  Lake  Erie.     It  took  fire  and  burned  from  sparks  emitted 
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from  the  smokepipe  of  a  steam  vessel  used  in  the  navigation 
of  the  Manmee  river,  and  was  entirely  destroyed.  It  may 
be  urged  with  great  force,  that  the  case  comes  within  the 
exception  of  the  7th  section  of  the  act,  as  the  propeller  Ohio 
was  a  vessel  nsed  in  a  river  when  and  where  the  injury  was 
done.  But  we  do  not  put  our  decision  upon  that  ground. 
It  is  sufficient  to  say  that  the  case  is  one  over  which  Congress 
has  no  power  to  legislate.  The  rights  of  the  parties  and  the 
remedies  incident  to  those  rights  are  to  be  governed  and  de- 
determined  by  the  local  law. 

The  demurrer  to  the  4th  special  plea,  is  therefore  sustained. 

This  cause  was  afterwards  tried  by  a  jury  upon  the  issues 
raised  by  the  nleadings.* 

WiLLSoir,  J. — After  stating  to  the  jury  that  the  cause  was 
one  of  magnitude  and  involved  serious  consequences,  said: 
The  action  is  brought  by  the  plaintiffs  to  recover  the  value 
of  a  grain  warehouse,  alleged  to  have  been  destroyed  by  the 
emission  of  sparks  from  the  chimney  of  the  propeller  Ohio. 

There  are  some  material  facts  in  the  case,  which  are  not 
controverted.  These  are,  that  the  plaintiffs  owned  the  ware- 
house in  question,  that  it  was  burned  on  the  19th  of  May, 
1857,  and  was  of  the  value  of  $38,700;  that  said  propeller 
was  owned  by  the  defendant,  and  was,  at  the  time  of  the 
disaster,  under  the  management  and  control  of  the  servants 
and  agents  of  the  defendant.     These  are  conceded  facts. 

The  first  question  in  dispute,  is,  in  relation  to  the  cansx 
of  the  loss.  Was  the  destruction  of  the  building  caused  by 
sparks  from  the  smokepipe  of  the  propeller? 

This  inquiry  meets  you  on  the  threshold  of  the  case,  and 
should  be  first  disposed  of,  because  if  the  proofs  show  the  loss 
to  have  been  occasioned  by  any  other  cause  or  instrumentality 
than  that  set  forth  in  the  plaintiffs'  declaration,  you  will  end 
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the  case  by  simply  returning  a  verdict  for  the  defendant.  But 
should  you  come  to  the  opposite  conclusion,  then  you  will 
inquire  and  determine: 

1st — Whether  the  loss  arose  from  the  carelessness,  negli- 
gence or  improper  management  of  said  vessel,  or  the  fires 
produced  in  and  upon  it,  on  the  part  of  the  agents  and  ser- 
vants of  the  defendant,  and 

2d — Whether  the  injury  was  occasioned  by  thp  improper 
or  insufficient  construction  of  the  smokepipe  of  the  vessel. 

If  you  find  affirmatively  on  either  of  these  propositions,  a 
verdict  should  be  returned  for  the  plaintiffs,  in  a  sum  equal 
to  the  agreed  value  of  the  warehouse  at  the  time  of  its  de- 
struction, and  interest  on  that  amount  from  May  19,  1857. 

This  action,  gentlemen,  if  sustained  at  all,  must  be  upon 
the  ground  of  the  negligence  of  the  defendant  or  its  agents. 
This  is  the  foundation  of  the  suit. 

The  Maumee  river  is  a  public  highway,  and  its  navigation, 
whether  by  steam  or  sail  vessels,  is  free  to  all  persons  and 
associations  of  persons.  The  right  which  the  public  have  to 
its  use,  is  nothing  more  nor  less  than  the  right  in  any  other 
public  highway. 

Its  navigation,  for  commercial  purposes,  is  in  itself  lawful. 
Nor  does  an  action  lie  for  a  reasonable  use  of  this  right, 
though  it  be  to  the  injury  of  another.  The  rule  of  law  is, 
that  for  a  lawful  use  of  his  own  property  or  exercise  of  his 
own  rights,  a  man  is  not  answerable  in  damages,  unless  on 
proof  of  negligence;  as  if  his  house  gets  on  fire,  without  his 
neglect  or  default,  and  bum  his  neighbor's,  no  action  lies 
against  him,  notwithstanding  the  fire  originated  in  his  own 
house,  because  it  is  lawful  for  him  to  keep  a  fire  in  his  own 
house.  So,  if  the  defendant's  propeller,  while  engaged  in 
the  prosecution  of  its  lawful  business,  and  lying  at  the 
plaintiffs'  dock,  should  take  fire  hy  unavoidable  accident,  and 
communicate  the  fire  to  the  plaintiffs'  warehouse  and  con- 
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Bume  it,  the  casualty  would  be  one  for  which  the  plaintiffs 
could  have  no  redress.  The  vessel  lying  at  the  dock,  in  such 
a  case,  is  not  at  fault.  The  act  of  itself  is  lawful,  it  being 
incident  to  its  legitimate  business;  nor  could  the  accident  of 
the  fire  in  such  a  case,  have  been  forseen  and  provided  against 
by  ordinary  prudence. 

But,  on  the  contrary,  lawful  acts  may  be  performed  in  such 
a  manner,  and  with  so  much  carelessness  and  negligence,  as 
to  injure  others;  and  when  any  man  or  association  of  men, 
either  by  themselves  or  their  servants,  thus  act  without  re- 
gard to  the  rights  of  others,  they  are  responsible  in  damages 
for  such  acts.  This  is  illustrated  in  the  common  cases  of 
running  down  vessels  at  sea  and  carriages  upon  land,  where 
the  injury  arises  from  a  want  of  skill  or  from  negligence  of 
the  delinquent  party  or  his  employees. 

If  in  this  case,  the  loss  occurred  by  carelessness  and  want 
of  diligence  on  the  part  of  those  in  charge  of  the  propeller, 
it  is  no  answer  to  say,  that  the  plaintiffs'  warehouse  was  com- 
posed of  wood,  and  the  combustible  materials  ordinarily  used 
in  such  buildings,  or  that  it  was  in  an  exposed  situation.  If 
they  erected  the  building  on  their  own  land,  they  had  a  right 
to  use  it  in  any  manner  or  for  any  purpose  which  was  lawful. 
They  had  as  good  a  right  thus  to  build  and  use  it,  as  the 
defendant  had  to  navigate  the  river  with  a  propeller.  In 
erecting  such  a  warehouse  upon  the  dock,  and  using  it  for 
commercial  purposes,  they  took  the  risks  of  unavoidable 
accidents  simply,  but  not  the  risk  of  another's  negligence.  As 
was  truly  said  by  the  court  in  Cook  v.  ITie  Champlain  Trans- 
portation Co.^  "  it  would  be  a  startling  principle,  indeed,  that 
a  building  placed  in  an  exposed  position  on  one's  own  land, 
is  beyond  the  protection  of  the  law."  Although  there  is 
force  in  the  argument  of  counsel,  that  equity  and  good  con- 
science demand,  that  a/ny  degree  of  carelessness  and  iinprovi- 
dence  on  the   part   of  the  plaintiffs,  concurring  with   the 
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negligence  of  the  defendant,  should  preclude  a  recovery  by 
the  former;  yet,  after  a  careful  examination  of  the  authoriti*  , 
I  am  constrained  to  say  that  no  well  considered  case  sustaius 
that  position.  The  real  question  for  the  jury,  then,  on  this 
branch  of  the  case,  is,  did  the  agents  and  servants  of  the  de- 
fendant so  negligently  and  carelessly  manage  the  propeller 
and  its  fires,  as  to  produce  the  injury  complained  of? 

If  so,  the  defendant  is  chargeable  with  the  consequences, 
and  must  respond  in  damages. 

It  should  be  observed,  that  the  plaintifis  here  declare  for 
negligence  only.  Had  they  stated  in  their  declaration,  that 
the  act  complained  of  was  done  malidoualyy  or  in  the  prose- 
cution of  an  unlawful  business,  it  would  then  have  been  a 
case  of  malfeasance^  an  injury  distinct  in  its  nature  from 
this.  Negligence  is  the  gist  of  this  action.  Nevertheless, 
it  is  a  rale  of  law,  that  the  proof  of  the  injury  must  conform, 
in  substance,  to  the  statements  in  the  declaration. 

And  here  arises  the  question  of  jpresumptive  negligence, 
assuming  the  fact  is  established,  that  the  fire  was  communi- 
cated from  the  vessel's  chimney  to  the  building.  Is  negli- 
gence to  be  presumed  on  proof  of  that  fact? 

We  are  satisfied  that  the  court  cannot  presume  negligence 
as  a  conclusion  of  law,  though  the  jury  may  infer  it  as  a 
matter  of  fact.  Strictly  speaking,  the  burden  of  proof  is 
not  changed.  It  is  for  the  plaintiffs  to  prove  the  negligence; 
and  this  may  be  done  by  showing,  not  necessarily  a  single 
positive  act,  wrong  in  itself,  but  any  act  or  a  variety  of  acts 
and  circumstances,  which  shall  go  to  establish  the  want  of 
skill  in  managing  the  vessel,  or  improper  exposure  of  fire 
from  its  chimney  to  a  high  wind  in  close  proximity  to  the 
building,  and  blowing  directly  upon  it.  All  such  and  similar 
facts  and  circumstances  may  be  taken  into  account  by  the  jury; 
and  it  is  solely  for  the  jury  to  infer  negligence  or  the  contrarv, 
as  the  facts  and  circumstances  may  demand  that  inference. 
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Those  in  charge  of  the  propeller  were  bound  to  exercise 
reasonable  care  and  diligence  to  avoid  injury  to  others. 
Heasonable  care  is  that  which  is  required  of  those  who  have 
the  management  of  steam  vessels  in  all  cases.  The  law 
cannot  prescribe  the  specific  acts,  which  in  any  one  case,  must 
depend  upon  the  circumstances  of  that  particular  case.  Those 
precautions  which  would  be  reasonable  under  some  circum- 
stances, might  not  be  so  in  others.  For  instance,  a  steam 
craft  which  emits  sparks  from  its  chimney,  that  might  endan- 
ger the  safety  of  an  ordinary  wood  building,  could  approach 
and  emit  such  sparks  upon  a  fire  proof  building  with  impu- 
nity, and  not  be  obnoxious  to  the  charge  of  a  want  of 
reasonable  care. 

What  is  reasonable  care  in  the  particular  case  is  not  to  be 
determined  by  the  opinion  of  experts.  It  is  solely  for  the 
jury  to  say,  from  all  the  proofs,  whether  or  not  those  in 
charge  of  the  vessel  did  those  things  which  constitute  reason- 
able care.  If  they  exercised  all  proper  caution  and  circum- 
spection, and  did  those  things  which  a  man  of  ordinary 
prudence,  placed  in  those  particular  circumstances,  would 
have  done,  they  did  all  the  law  required  of  them.  That  is 
the  extent  of  the  rule,  and  therefore  if  such  care  and  pru- 
dence were  exercised  in  this  case,  and  the  fire  was  so  produced, 
the  disaster  is  one  which  implies  no  liability  upon  the 
defendant. 

But  I  apprehend  negligence  as  contradistinguished  from 
reasonable  care  is  fully  understood  by  the  jury,  and  needs  no 
further  comment  or  illustration. 

The  only  remaining  branch  of  the  case  relates  to  the  alle- 
gation in  the  plaintiffs'  declaration,  that  the  Ohio's  smokepipe 
was  defectively  constructed;  and  that  such  defect  of  construc- 
tion contributed  to  the  disaster.  It  is  insisted  that  ordinary 
care  demanded  a  "spark  catcher"  upon  the  smokepipe, 
which  appendage  the  owners  of  the  Ohio  failed  to  provide. 
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The  question  is:  Did  ordinary  prudence  in  the  use  of  the 
propeller  require  such  an  adjustment  to  the  smokepipel 

If  propellers  had  been  in  use,  like  sail  vessels,  from  time 
immemorial,  ordinary  care  in  the  construction  of  their  chim- 
neys would  be  a  fact  to  be  ascertained  like  any  other  estab- 
lished practice  or  custom.  Then,  what  was  ordinarily  done 
in  the  construction  of  propellers  in  that  particular,  would  be 
the  test  of  what  is  required  in  such  construction. 

But  if,  to  prevent  the  emission  of  sparks,  no  long  and 
well  established  mode  of  constructing  a  propeller's  machinery 
exists,  then,  and  in  that  case,  what  is  termed  "  usual  care  "  is 
not  the  proper  test,  because  from  the  nature  of  things  no 
such  test  can  be  applied. 

Whether  or  not  the  Ohio  was  in  fault  for  dispensing  with 
the  use  of  a  "spark  catcher"  depends  upon  the  necessity 
demanding  its  use.  Its  absence  does  not,  of  itself,  neces- 
sarily imply  fault.  To  prevent  a  dangerous  emission  of 
igneous  matter  it  was  competent  for  the  owners  of  the 
propeller  to  resort  to  this  or  any  other  lawful  means  to  ac- 
complish the  object.  If  the  propeller  had  a  double  return 
drop  flue  boiler,  with  a  damper,  which  (when  closed)  pre- 
vented the  escape  of  sparks  from  the  chimney,  the  owners 
certainly  had  a  right  to  adopt  this  mode  of  construction. 

But  whether  this  mode  accomplishes  the  object,  or  failing, 
whether  any  other  mode  should  have  been  resorted  to,  and, 
if  so,  what,  is  for  the  jury  to  say. 

And  here  the  rule  of  ^treasonable  care^^  again  applies,  to 
its  full  extent.  By  it  you  are  to  test  the  sufficiency  of  the 
propeller's  machinery  to  prevent  the  escape  of  fire  which 
might  prove  dangerous  to  others.  This  is  purely  a  question 
of  fact,  within  the  province  of  the  jury  to  determine,  and 
upon  whose  duties  the  court  cannot  trench. 

"With  these  rules  for  your  government,  you  will  take  the 
case  and  dispose  of  it  according  to  the  evidence. 
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CmCTIT   COTJET DiSTBICT  OP  MICHIGAN JuLY  TeBM,  1860. 

LEX  LOCI  OONTEACTUfl MOBTGAGE  ON  PBOPEBTY  IN  ONE  STATE 

MONET   PAYABLE  IN  ANOTHEB THE    LAW   THAT   GOYEBNS. 

1.  Where  a  mortgage  is  executed  on  land  in  one  State  for  money  loaned 
is  another,  hnt  which  provides  that  the  money  shall  be  paid  at  the  mort- 
gagee's residence  in  that  other  State,  with  a  rate  of  interest  that  would  be 
void  in  the  State  of  the  mortgagee,  but  not  in  that  of  the  mortgagor: 
Held,  That  the  plaintiff  might  elect  to  proceed  under  the  laws  of  the 
State  where  the  mortgage  was  recorded  and  where  the  whole  contract  was 
valid. 

2.  Doctrine  of  lex  loei  contractus  and  lex  fori  Tally  discussed. 

BILL   TO   F0SE0L06E  A  HOSTGAGS. 

When  the  mortgage  was  executed,  Fitch  resided  in  New 
York,  the  defendants  in  the  State  of  Michigan.  On  the  first 
of  January,  1850,  the  complainant  loaned  to  the  defendants 
two  thousand  dollafs,  for  which  the  defendants  executed  a 
bond  and  mortgage  on  land  in  Michigan  for  the  payment  of 
the  loan.  The  sum  loaned  was  to  be  paid  in  January,  1856, 
to  the  complainant,  at  his  residence  in  the  State  of  New  York, 
where  also  he  was  to  pay  ten  per  cent,  per  annum  on  the  loan, 
semi-annually.  In  New  York  the  legal  interest  was  seven, 
now  six  per  cent,  per  annum.  Anything  above  that  sum  is 
usurious,  and  the  instrument  is  declared  void.  In  Michigan 
there  is  no  penalty  for  usury.  «  «  «  The  only  question 
in  the  case  is  whether  this  proceeding  must  be  under  the  laws 
of  New  York  or  Michigan — which  shall  be  held  to  be  the 
place  of  this  contract. 

Duffieldj  for  plaintiff. 

Ldthrop^  for  defendant. 
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McLean,  J. — The  gener&l  rule  is,  that  the  contract,  in 
respect  to  its  construction  and  force,  is  to  be  governed  by  the 
law  of  the  country  or  State  in  which  it  is  to  be  executed. 
In  Seimsdyk  y.  Kane  et  al.y  1  Gallison,  374,  Judge  Stobt 
says  the  rule  is  well  settled  "  that  the  law  of  the  place  where 
a  contract  is  made  is  to  govern  as  to  the  nature,  validity  and 
construction  of  such  contract,"  unless  it  shall  appear  from 
the  tenor  of  such  contract,  it  was  entered  into  with  a  view 
to  the  laws  of  some  other  State;  Slacum  v.  Pomeroy^  6 
Cranch,  221,  as  where  a  negotiable  note  was  endorsed  in  a 
State  dijfferent  from  that  in  which  it  was  made.  Lord  Mans- 
field, in  Rohinson  v.  Bland^  2  Burrow,  1077,  says:  "The 
law  of  the  place  can  never  be  the  rule  where  the  transaction 
is  entered  into  with  an  express  view  to  the  law  of  another 
country,  and  that  was  the  case  with  the  contract  in  that 
cause."  And  Kent,  Ch.  J.,  1  Johnson,  92,  said:  "The  force 
and  effect  of  the  contract  must  be  determined  from  the  con- 
tract itself,  and  not  by  proof  almndeP 

Huberus,  in  his  De  Conflictu  Legum,  Yol.  2,  book,  1,  tit 
8,  says:  "The  general  rule  is,  that  contracts  are  to  be  inter- 
preted according  to  the  laws  of  the  country  where  they  are 
made;  but  if,  from  the  terms  or  nature  of  the  contract,  it 
appears  it  was  to  be  executed  in  a  foreign  country,  or  that 
the  parties  had  respect  to  the  laws  of  another  country,  then 
the  place  of  making  the  contract  becomes  immaterial,  and 
the  obligation  must  be  tested  by  the  laws  of  the  country 
where  the  duty  was  to  be  performed.  In  Champcmt  v.  I/yrd 
Hanelaghy  it  was  decided  that  a  bond  executed  in  England, 
and  made  payable  in  Ireland,  carries  Irish  interest,  where  no 
interest  was  mentioned.  Fanmng  v.  Conaequay  17  Johnson, 
518.  In  Rohinson  v.  Blandy  2  Burrow,  1077,  a  bill  of  ex- 
change drawn  in  France  for  money  lent  there,  and  made 
payable  in  England,  was  deemed  a  contract  subject  to  the 
laws  of  England,  and  to  bear  English  interest.     In  TIwTnjpson 
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V.  Ketchum^  4  Johnson,  285,  a  note  was  drawn  in  Jamaica, 
made  payable  in  Xew  York;  and  the  Supreme  Court  of  Xew 
York  followed  the  same  rule.  In  Smith  v.  Smithy  2  Johnson, 
235;  liugglesT.  Ke^ler^  3  Johnson,  263;  Einory  v.  Grenough^ 
3  Dall.  369;  and  Van  Shaik  v.  Edwards^  2  Johnson's  Cases, 
355,  the  same  doctrine  was  carried  out. 

A  contract  is  to  be  construed  by  the  law  under  which  it 
was  made,  but  if  entered  into  to  be  performed  in  another 
State  or  place,  it  is  to  be  treated,  generally,  as  to  its  force 
and  effect,  by  the  laws  of  the  latter  place;  and  it  will  be  good 
or  bad  according  to  the  laws  of  such  place.  To  this,,  there  is 
an  exception  in  regard  to  official  bonds,  taken  in  pursuance 
of  an  act  of  Congress,  which  are  not  subject  to  the  local  law, 
but  are  assumed  to  have  been  executed  at  the  seat  of  the 
Federal  government.  Cox  v.  U,  S.y  6  Pet.  203.  The  cases 
of  Andrews  v.  Pond^  13  Peters,  77;  Bell  v.  Bruin^  1  How- 
ard, 182;  9  Howard,  277;  Fanning  y,  Consequay  17  Johnson, 
511;  3  Johnson,  263;  4  Johnson,  285;  9  Cushing,  46;  Story's 
Conflict  of  Laws,  §  280;  Story  on  Bills,  §  147,  Robinson  v. 
Bland,  2  Burrow,  1077. 

Under  the  principles  laid  down  in  the  above  authorities,  it 
is  insisted  that  the  instrument  before  us  is  a  New  York  con- 
tract, and  that  the  agreement  to  pay  more  than  seven  per 
cent,  interest  is  usurious  and  void ;  and  as  the  contract  binds 
the  defendant  to  pay  to  the  plaintiff,  in  New  York,  interest 
at  the  rate  of  ten  per  cent,  per  annum,  semi-annually,  and 
the  loan  extends  to  six  years,  counsel  presents  the  argument 
with  great  force  against  the  legal  rights  of  the  plaintiff. 
This  contract,  it  is  urged,  is  to  be  governed  by  the  law  of  the 
place  of  performance,  and  whatever  shall  be  a  good  defense 
there  shall  be  good  everywhere.  This  doctrine  is  laid  down 
in  Story's  Conflict  of  Laws,  §§  331,  305,  and  Story  on  Bills 
of  Exchange,  §  161.  And  it  is  admitted,  that  where,  a  con- 
tract is  made,  in  one  place,  payable  in  another,  without  fixing 
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the  rate  of  interest,  such  rate  is  determined  generally  by  the 
laws  of  the  latter  place.  Scqfield  c&  Taylor  v.  Day  <&  Gal- 
stony  20  Johnson,  102 ;  De  Wolf  v.  Johnson^  10  Wheaton, 
10;  Henly  v.  Gormany  3  Green,  328. 

It  is  admitted  by  the  highest  authority,  that  any  interest 
may  be  lawfully  stipulated  for,  not  exceeding  the  law  of  the 
place  where  the  interest  is  payable,  Andrews  v.  Pofid^  13 
Peters,  77;  Thompson  y.  Ketchu7nj  4  Johnson,  285;  Rolib 
V.  Halsey^  11  Smedes  &  Marshall,  146.  These  authorities 
seem  to  cover  the  whole  ground  of  controversy,  leaving  but 
little  for  doubt  or  speculation.  Principles  are  sometimes 
evolved  from  the  exigencies  of  society,  and  grow  into  favor 
from  their  adaptation  to  the  fitness  of  things.  No  one  can 
say  that  both  the  common  and  civil  law  have  not  been 
ameliorated  and  improved  by  such  means.  But  we  are  to 
look  to  established  principles  and  not  to  theories  in  consider- 
ing the  case  before  us. 

The  debt  is  founded  upon  a  bond  and  mortgage  for  the 
payment  of  two  thousand  dollars,  executed  on  land  in  Michi- 
gan by  the  defendant  to  the  plaintifi^,  a  citizen  of  New  York, 
payable  in  five  years  at  the  rate  of  ten  per  cent,  per  annum, 
semi-annually,  on  the  first  days  of  July  and  January,  to  the 
plaintiff,  at  his  residence  in  New  York. 

In  2  Kent's  Com.,  460,  it  is  said:  "If,  however,  the 
rate  of  interest  be  specified  in  the  contract,  and  it  be  accord- 
ing to  the  law  of  the  place  where  the  contract  was  made, 
though  that  rate  be  higher  than  is  lawful  by  the  law  of  the 
place  where  payment  was  to  be  made,  the  specified  rate  of 
interest  at  the  place  of  the  contract  will  be  allowed  by  the 
courts  of  justice  in  that  place;  for  that  is  part  of  the  sub- 
stance of  the  contract."  The  general  doctrine  is,  "  that  the 
law  of  the  place  where  the  contract  is  made  is  to  determine 
the  rate  of  interest  when  the  contract  specifically  gives  in- 
terest; and  this  will  be  the  case  though  the  loan  be  secured 
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by  a  mortgage  on  lands  in  another  State,  unless  there  be  cir- 
cumstances to  show  that  the  parties  had  in  view  the  laws  of 
the  latter-place  in  respect  to  interest.  When  that  is  the  case, 
the  rate  of  interest  of  the  place  of  payment  is  to  govern." 
De  Wolfy.  Johnson^  10  Wheaton,  867;  Quince  v.  Callander , 
1  Desaus,  160. 

"  With  respect  to  the  question  of  usury,  in  order  to  hold 
the  contract  to  be  usurious  it  must  appear  that  it  was  made 
here,  and  that  the  consideration  for  it  was  to  be  paid  here. 
It  should  appear,  at  least,  that  the  payment  was  not  to  be 
made  abroad;  for  if  it  was  to  be  made  abroad,  it  would  not 
be  usurious.'*     2  Simons,  211. 

In  reference  to  the  above  cited  case,  Chancellor  Kent  says, 
YoL  2,  of  his  Com.,  461 :  "  So  also,  according  to  the  case  of 
Thornpson  v.  Powles^  it  would  seem  to  be  now  the  received 
doctrine  at  Westminster  Hall,  that  the  rate  of  interest  on 
loans  was  to  be  governed  by  the  law  of  the  place  where 
the.  money  was  to  be  used  or  paid,  or  to  which  the  loan  had 
reference;  and  that  a  contract  made  in  London  to  pay  in 
America,  at  a  rate  of  interest  exceeding  the  lawful  interest 
in  England,  was  not  a  usurious  contract,  for  the  stipulated 
interest  was  parcel  of  the  contract."  This  appears  to  be  a 
liberal  relaxation  of  the  rigor  of  the  former  rule  in  the  Eng- 
lish courts,  and  it  is  conformable  to  the  American  cases. 
Story's  Conflict  of  Laws,  305. 

In  the  somewhat  noted  case  of  Depau  v.  Humphreys^  20 
Martin,  1,  the  note  was  given  in  New  Orleans,  payable  in 
New  York,  for  a  large  sum  of  money,  bearing  an  interest  of 
ten  per  cent.,  being  the  legal  interest  in  Louisiana;  the  New 
York  legal  interest  being  seven  per  cent.  only.  The  question 
was,  whether  the  note  was  tainted  with  usury,  as  it  would  be, 
if  made  in  New  York.  The  Supreme  Court  of  Louisiana 
decided  that  it  was  not  usurious;  and  that  although  the  note 
was  made  payable  at  New  York,  yet,  the  interest  might  be 
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stipulated  for  either,  according  to  the  law  of  Louisiana  or 
according  to  that  of  New  York.  To  the  same  import  arfe  the 
cases  of  Peck  v.  Mayo^  14  Vermont,  33;  and  Chapman  v. 
Rohertsoriy  6  Paige,  627.  Eedfield,  Ch.  Justice,  says:  "  It  is 
well  settled,  if  a  contract  be  entered  into  at  one  place  to  be 
performed  in  another,  and  the  rate  of  interest  differ  in  the 
two  countries,  the  parties  may  stipulate  for  the  rate  of  in- 
terest in  either  country."  In  Pratt  v.  Adams^  7  Paige.  615, 
the  court  say:  "if  the  contract  was  not  illegal  by  the  laws  of 
the  country  where  it  was  made,  and  the  money  was  loaned, 
tlie  fact  that  the  drafts  were  payable  in  New  York  would  not 
render  them  void  under  the  usury  laws;  except  in  a  case 
where  the  loan  of  money  out  of  this  State  was  a  mere  device 
to  evade  the  operations  of  the  law  of  this  State,  and  was  in- 
tended as  a  cover  for  usury."  The  doctrine  is  well  estab- 
lished that,  if  a  mortgage  be  executed  in  Michigan,  wliich  is 
the  domicil  of  the  mortgageor,  at  the  legal  rate  of  interest, 
full  effect  will  be  given  to  the  security,  without  reference  to 
the  usury  laws  of  any  other  State,  which  neither  party  in- 
tended to  violate.  In  Andrews  v.  Pond^  13  Peters,  78,  the 
court  say:  "The  general  principle  in  relation  to  contracts 
made  in  one  place  to  be .  executed  in  another,  is  well  settled. 
They  are  to  be  governed  by  the  law  of  the  place  of  perform- 
ance ;  and  if  the  interest  allowed  by  the  laws  of  the  place  of 
j^erformance  is  higher  than  that  permitted  at  the  place  of  the 
contract,  the  parties  may  stipulate  for  the  higher  interest 
witliout  incurring  the  penalties  of  usury." 

I5y  the  statute  of  Michigan,  ten  per  cent,  was  the  legal  rate 
of  interest,  and  this  was  the  amount  stipulated  to  be  paid, 
and  constituted  a  part  of  the  contract;  the  court  cannot  pre- 
sume, therefore,  against  the  fact,  that  usury  under  the  Kew 
York  statute  was  intended.  In  Ohio  Insurance  Company  v. 
Ediuondaon^  5  Louisiana,  295,  299,  300,  the  court  say:  "  By 
the  comity  of  nations  a  practice  has  been  adopted,  by  which 
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courts  of  justice  examine  into,  and  enforce  contracts  made  in 
other  States,  and  carry  them  into  effect  according  to  the  laws 
of  the  place  where  the  transaction  took  its  rise.  This  pr«ac- 
tice  has  become  so  general  in  modem  times,  that  it  may  be 
almost  stated  to  be  now  a  rule  of  international  law,  and  it  is 
subject  only  tP  the  exception,  that  tiie  contract,  to  which  aid 
is  required,  should  not,  either  in  itself  or  in  the  means  used 
to  give  it  effect,  work  an  injury  to  the  inhabitants  of  the 
country  where  it  is  attempted  to  be  enforced."  Story's  Con- 
flict of  Laws,  §  244.  In  Chapman  y.  Robertson^  6  Paige, 
627,  630,  633,  the  court  said:  "I  have  arrived  at  the  conclu- 
sion, that  this  mortgage,  executed  here  and  upon  proj)erty  in 
this  State,  (New  York,)  being  valid  by  the  lex  situs^  which 
is  also  the  law  of  the  domicil  of  the  mortgageor,  it  is  the  duty 
of  this  court  to  give  full  effect  to  the  security."  "If  no 
place  of  payment  is  prescribed,  the  contract  takes  effect  as  a 
contract  of  the  place  where  it  is  made;  and  being  payable 
generally,  it  is  payable  everywhere;  and  after  a  demand  and 
refusal  of  payment,  interest  will  be  allowed  according  to  the 
law  of  the  place  of  the  contract.  But  if  the  place  of  pay- 
ment or  of  performance  is  different  from  that  of  the  con- 
tract, then  the  interest  may  be  validly  contracted  for  at  any 
rate  not  exceeding  that  which  is  allowed  in  the  place  of  pay- 
ment or  performance."  Story's  Conflict  of  Laws,  §  305. 
"Whether  a  contract  is  usurious  or  not,  depends,  not  upon  the 
rate  of  interest  allowed,  but  upon  the  validity  of  that  interest 
in  the  country  where  the  contract  is  made,  and  is  to  be  exe- 
cuted. A  contract  made  in  England  for  advances  to  be  made 
in  Gibraltar,  at  a  rate  of  interest  beyond  that  of  England, 
would  nevertheless,  be  valid  in  England ;  and  so  a  contract 
to  allow  interest  upon  credits  given  in  Gibraltar  at  such 
higher  rates  would  be  valid  in  favor  of  the  English  creditor." 
Story's  Conflict  of  Laws,  §  458-9,  3d  edition.  In  his  Con- 
flict of  Laws,  488,  Mr.  Justice  Story  says:  "BouUenois  has 
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no  where  directly  and  positively  treated  the  question,  whether 
the  interest  may  be  stipulated  for  according  to  the  place  of 
the  contract,  where  payment  is  to  be  made  in  another  place 
where  it  would  be  illegal."  In  page  492,  he  says:  "If  the 
transaction  is  hona  fide^  and  not  with  intent  to  evade  the 
law  against  usury,  and  the  law  of  the  place  of  performance 
allows  a  higher  rate  of  interest  than  that  permitted  in  the 
place  of  the  contract,  the  parties  may  lawfully  stipulate  for 
the  higher  rate  of  interest."  No  one  ever  doubted  this.  By 
daily  experience,  every  business  man  knows,  that  a  note  is 
legal,  if  given  for  a  rate  of  interest  fixed  by  law  in  any  State 
where  it  is  payable.  In  Michigan,  ten  per  cent,  is  the  legal 
rate  of  interest,  and  may  be  recovered. 

Mr.  Justice  Story  objecls  to  the  principle  here  l<iid  down, 
and  there  is  no  jurist  in  America  or  in  England,  of  higher 
authority.  He  admits  in  §  299,  that  the  phrase  lex  loci  con- 
tractus may  have  a  double  meaning  or  aspect,  and,  that  it 
may  indifferently  indicate  where  the  contract  is  actually  made, 
or  where  it  is  virtually  made,  according  to  the  intent  of  the 
parties,  that  is,  the  place  of  payment  or  performance;  and  he 
says:  "We  have  seen  that  the  rule  of  the  civil  law  clearly 
indicates  this." 

No  one  can  suppose  that  a  contract  can  be  distributed  into 
parts — and  so  made  good  for  the  whole — but  that  the  clear 
intention  of  the  parties  may  be  understood  and  applied ;  as 
where  the  legal  rate  of  interest  stipulated  to  be  paid  is 
higher  where  the  contract  is  entered  into,  than  the  i)lace  of 
payment,  the  higher  rate  will  be  presumed  to  be  w^itliin  the 
intention  of  the  parties.  If  the  transaction  is  iona  fide  and 
not  with  intent  to  evade  the  law  against  usury,  and  the  law 
of  the  place  of  performance  allows  a  higher  rate  of  interest 
than  that  permitted  at  the  place  of  the  contract,  the  parties 
may  lawfully  stipulate  for  the  higher  interest.  But  then  the 
transaction  must  be  hona  fide^  and  not  intended  as  a  mere 
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cover  for  usury.  Andrews  v.  Pond,  13  Peters,  65.  "  Mr. 
Chancellor  Kent,"  says  Mr.  Justice  Story,  "has  correctly  laid 
down  the  modem  doctrine;  and  he  is  fully  borne  out  by  the 
authorities.  'The  law  of  the  place,'  says  he,  'where  the  con- 
tract is  made,  is  to  determiue  the  rate  of  interest,  when  the 
contract  specifically  gives  interest;  and  this  will  be  the  case, 
though  the  loan  be  secured  by  a  mortgage  on  lands  in  another 
State,  unless  there  be  circumstances  to  show  that  the  parties 
had  in  view  the  law  of  the  latter  place  in  respect  to  interest 
When  that  is  the  case,  the  rate  of  interest  of  the  place  of 
payment  is  to  govern.'"  De  WoI/y.  Johiaony  10  Wheaton, 
367;  Scofield  v.  Day^  20  Johnson,  102;  Thomjpaon  v.  Powles 
2  Simons,  194. 

It  is  agreed  that  the  above  loan  was  made  in  this  manner: 
"An  agent  of  the  complainant,  Mr.  Loomis,  residing  in  St. 
Clair  County,  drew  a  draft  on  the  complainant;  caused  the 
same  to  be  cashed  at  a  bank  in  the  City  of  Detroit,  and  paid 
the  proceeds  over  to  said  Remer,  at  said  St.  Clair;  the  bond 
and  mortgage  were  executed  at  St.  Clair,  on  real  estate  in 
said  County  of  St.  Clair,  and  delivered  to  said  Loomis  at  that 
place,  as  the  agent  of  complainant." 

It  is  also  agreed,  that  by  the  laws  of  the  State  of  New 
York,  in  force  at  the  time  of  making  said  loan,  and  ever 
since  in  force,  the  taking  more  than  seven  percentum  per 
annum  upon  any  loan  of  money  was  prohibited,  and  any  con- 
tract or  security  made  or  taken  in  violation  thereof,  was  by 
such  laws  void. 

Now,  that  this  was  a  perfectly  fair  transaction,  so  under- 
stood by  the  parties — no  one  can  question.  The  contract  was 
valid  under  the  laws  of  Michigan,  unaffected  by  any  taint  of 
usury.  No  deception  was  practiced.  The  contract  can  be 
legally  enforced  in  Michigan;  and  this  suit  is  now  brought 
to  enforce  it.  There  is  not  a  circumstance  to  show  that  the 
parties  had  in  view  any  other  rate  of  interest  than  that  which 


24  CIRCUIT  COURT.  [July, 

Fitch  V.  Remer. 

» 

was  stipulated  in  the  contract;  and  if  that  rate  of  interest 
cannot  be  recovered  under  the  laws  of  Xew  York,  no  one 
doubts  that  it  may  be  recovered  in  the  State  of  Michigan, 
where  the  contract  was  made.  In  Andrews  v.  Pond^  13 
Peters,  65,  77,  78,  the  Supreme  Court  say:  "If  the  interest 
allowed  by  the  laws  of  the  place  of  performance  is  higher 
than  that  pei-mitted  at  the  place  of  the  contract,  the  parties 
may  stipulate  for  the  higher  rate  of  interest  without  incur- 
ring the  penalties  of  usury."  And  the  court  say:  "Taking 
eight  per  cent,  in  Alabama  is  no  violation  of  the  New  York 
law."  The  bond  and  mortgage  are  valid  under  the  Michigan 
law,  and  the  plaintiff  elects,  as  he  has  a  right  to  do,  that  he 
will  proceed  under  the  Michigan  statute.  It  is  difficult  to 
perceive  on  what  ground  the  defendant  can  complain  that  his 
rights  are  affected  by  the  usury  law  of  New  York.  The  ten 
per  cent,  interest  which  the  defendant  agreed  to  pay,  was  a 
part  of  the  contract,  authorized  by  the  laws  of  Michigan,  and 
this  contract  is  not  supposed  to  be  impaired  by  an  agreement 
to  pay  the  same  rate  of  interest  in  New  York.  The  mort- 
gagee claims  the  ten  per  cent,  interest,  under  the  Michigan 
law,  and  this  he  is  entitled  to. 

See,  as  to  law  of  place  governing  contracts,  limitations  of  the  rule,  and 
how  it  is  applied  in  cases  of  usury,  the  following  cases :  2  Johns.  235 ;  3 
Id.  268;  16  Id.  233;  3  N.  Y.  R.  266;  7  N.  Y.  500;  9  Id.  58;  13  Id.  31;  33 
Id.  21 ;  83  Id.  615 ;  59  Id.  587 ;  1  Cow.  108 ;  32  Barb.  522 ;  34  Id.  33 ;  62  Id. 
326;  65  Id.  265;  4  Denio,  305;  6  Paige,  627;  13  N.  Y.  290;  33  Id.  615;  40 
Id.  496;  45  Id.  118;  12  Id.  495;  15  Id.  9;  30  Id.  259;  11  Hum.  194;  4 
Heisk.  385;  Peck,  1;  6  Cold.  499;  2  Swan,  573;  3  How.  262;  2  Lea,  676; 
5  Sneed.  828 ;  5  How.  295 ;  and  1  Pars,  on  Bills  and  Notes,  827.    [Reporter. 


1861.J  NORTHERN  OHIO.  25 

E.  Lndlow,  Trustee,  v.  The  Clinton  Line  R.  R.  Co.  and  Patrick  Lavin. 


E.  LUDLOW,  Trustee,  v.  THE  CLINTON  LINE  RAIL- 
ROAD COMPANY  AND  PATRICK  LAVIN. 

Circuit  Court — Northern   District  of  Ohio — January 

Term,  1861. 

1.  Judgments  Against  Railroad  Cdrpohations — Liens. — In  Ohio,  a 
judgment  of  a  court  of  record  creates  a  lien  upon  the  real  estate  of  a  de- 
fendant within  the  county  where  it  is  rendered,  or  where  the  land  is  seized 
in  execution ;  and  this  is  superior  to  that  of  a  prior  unrecorded  mortgage 
made  by  defendants.  .This  lien  is  not  superseded  by  the  mortgage  if  sub- 
sequently recorded. 

2.  Judgment  —  Lien. — ^A  judgment  against  a  railroad  corporation  be- 
comes a  lien  upon  its  road  and  realty,  in  the  same  manner  as  upon  the 
real  estate  of  a  natural  person. 

3.  Lien  in  Several  Counties. — ^Where  the  road  passes  through  several 
counties,  the  same  rule  as  to  lien  and  sale  applies  as  to  an  entire  tract  of 
land  lying  in  several  counties. 

4.  Effect  of  Recording,  Etc. — ^Where  a  mortgage  by  a  railroad  com- 
pany of  its  road,  which  passes  through  several  counties,  is  recorded  in 
one  of  those  counties  before  judgment  recovered  against  the  company  by 
a  stranger ;  but  is  not  recorded  in  the  other  counties — it  has  a  priority  of 
lien  over  the  judgment  upon  the  part  of  the  road  lying  in  that  particular 
county,  but  not  upon  such  portions  of  the  road  as  lie  in  the  other  counties. 

5.  On  Sale,  Road  is  to  be  Treated  as  Indivisible. — A  sale  under 
execution,  cannot  however,  be  made  separately  of  that  part  of  the  road 
not  subject  to  the  prior  lien  of  the  mortgage.  For  the  purpose  of  sale, 
the  entire  road  must  be  treated  as  indivisible.  The  whole  must  be  ap- 
praised and  sold  together.  The  proceeds  must  be  brought  into  court,  and 
the  same  be  distributed  according  to  priority  of  liens  and  the  portions  of 
the  road  subject  to  such  liens  respectively. 

6.  Extent  of  Lien  of  Federal  Judgment. — A  judgment  of  the  Cir- 
cuit Court  of  the  United  States  has  the  same  effect,  as  a  lien  upon  lands 
throughout  the  district,  that  a  judgment  of  the  State  Court  throughout 
the  county  where  it  is  rendered. 

Banney,  Backu%  c&  Noble^  for  complainants. 
Hitchcock^  Mason  <&  Estep^  for  Lavin, 
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The  opinion  of  the  court  was  delivered  by — 

"WiLLSON,  J. — This  case  was  referred  to  a  Master  in  Chan- 
cery, to  inquire  and  report,  whether  the  defendant,  Patrick 
Lavin,  by  his  judgment  rendered  in  this  court,  at  the  July 
Term,  for  $24,640  and  costs,  against  the  Clinton  Line  Rail- 
road Company,  obtained  a  lien  upon  the  lands  of  said  com- 
pany, and  if  so,  to  what  extent. 

The  Master,  on  the  5th  of  Jajiuary,  1861,  filed  his  report, 
in  which,  without  giving  any  reason  for  his  conclusion,  he 
says  that  the  judgment  of  said  Lavin  is  not  a  lien  upon  any 
part  of  the  lands  of  said  railroad  company. 

To  this  report  the  counsel  for  Lavin  have  filed  exceptions, 
on  the  ground  that  the  finding  of  the  Master  is  erroneous 
and  contrary  to  law,  in  this: 

1st — In  finding  and  declaring  said  judgment  Tiot  to  he  a 
lien  on  said  company's  land;  and 

2d^ — In  his  failing  to  find  and  declare  said  judgment  to  be 
a  lien,  prior  and  superior  to  the  complainant's  mortgage  upon 
all  of  said  company's  land,  situate  in  the  counties  of  Portage, 
Geauga  and  Trumbull. 

It  appears  from  the  record  in  this  case,  that  the  cause  of 
action  upon  which  Lavin  recovered  his  judgment  against  the 
company,  was  for  work  and  labor  in  grading  the  road-bed; 
for  constructing  culverts  and  furnishing  materials  for  the 
same,  and  generally,  for  labor  and  materials  furnished  in  pre- 
paring the  road  of  said  company  for  its  iron  track. 

The  judgment  was  rendered  in  July,  1856,  and  execution 
issued  on  the  19th  of  April,  1859,  and  was  levied  upon  lands 
belonging  to  the  company,  situate  in  the  counties  of  Portage, 
Geauga  and  Trumbull. 

The  complainant  has  brought  this  suit  in  equity  to  fore- 
close a  mortgage  given  by  said  railroad  company  to  him  as 
trustee  for  the  security  of  certain  creditors,  holders  of  the 


1861.]  NOKTHEEN  OHIO.  27 

E.  Ludlow,  Trustee,  t.  The  Clinton  Line  R.  R.  Co.  and  Patrick  LaTin. 

bonds  of  the  company,  which  bonds  are  accurately  descr  b  d 
in  the  trust  deed.  This  mortgage  covers,  in  its  terms,  the 
road  and  real  estate  of  the  corporation.  It  was  recorded  in 
the  county  of  Summit,  on  the  3d  day  of  October,  1855.  But 
it  was  not  received  for  record,  or  recorded  in  the  counties  of 
Trumbull,  Geauga  and  Portage,  until  1857,  and  after  the 
rendition  of  said  judgment  in  favor  of  Lavin. 

The  Clinton  Line  Kailroad  Company  is  a  corporation  or- 
ganized nnder  the  act  of  the  General  Assembly  of  Ohio, 
passed  May  1,  1852. 

Its  terminii  are  fixed  and  established  in  the  town  of  Hudson, 
in  the  coimty  of  Summit,  and  a  point  in  the  Ohio  and  Penn- 
sylvania State  line,  in  the  county  of  Trumbull.  The  road 
has  been  surveyed  and  located  on  a  route  running  through 
the  counties  of  Summit,  Portage,  Geauga  and  TrpmbuU. 
Only  a  portion  of  the  entire  line  of  the  road-bed  has  been 
graded ;  no  iron  rails  have  been  placed  upon  it,  and  no  equip- 
ments have  been  acquired  by  the  company  for  operating  the 
road.  It  seems  to  be  admitted  by  all  parties,  that  the  cor- 
poration has  abandoned  the  project  of  completing  the  road; 
that  it  is  insolvent,  and  that  its  property  must  be  sold  to  pay 
its  debts. 

This,  then,  is  a  contest  between  creditors  for  a  priority  in 
the  distribution  of  the  fund  to  arise  from  the  sale  of  the 
property  belonging  to  an  insolvent  railroad  corporation, 
whose  road  cannot  be  finished  and  operated  by  a  receiver. 
And  the  question  is,  Does  the  judgment  of  Lavin  operate  as  a 
lien  upon  the  lands  acquired  by  the  company,  for  the  con- 
struction and  operation  of  its  road,  and  upon  the  road  itself? 

In  determining  this  question  of  lien,  we  are  to  be  gov- 
erned by  the  laws  of  the  State  of  Ohio,  and  the  construction 
given  to  those  laws  by  the  Supreme  Court  of  the  State. 

The  421st  section  of  the  Ohio  Code  of  Civil  Procedure, 
provides,  that  "  the  lands  and  tenements  of  the  debtor  within 
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the  county  where  the  judgment  is  entered,  shall  be  bound 
for  the  satisfaction  thereof,  from  the  first  day  of  the  term,  : 
which  judgment  is  rendered."     Swan's  Stat.,  675. 

.  The  limits  of  a  Federal  Judicial  District,  (in  the  exercise 
of  the  jurisdiction  of  the  U.  S.  Circuit  Court,)  is,  as  the 
limits  of  the  county  to  the  local  courts.  The  principles  of 
the  State  law  are  adopted,  but  the  instruments  which  give 
effect  to  those  principles  are  necessarily  different,  as  they  are 
made  to  operate  throughout  a  more  extended  jurisdiction. 
In  Sellers  v.  Corwin^  5  O.  R.  400,  the  Supreme  Court  of  Ohio 
decided  that  the  lien  of  a  judgment  in  the  Circuit  Court  of 
the  United  States,  was  co-extensive  with  the  territorial  juris- 
diction of  the  Circuit  Court.  This  effect  and  extended 
operation  of  judgment  liens  in  the  Federal  Courts,  is  equally 
as  well  established  in  other  States.  Wallace,  Jr.,  196;  2 
Paine,  R.  251;  2  McLean,  R.  98. 

The  lien^  therefore,  of  a  judgment  rendered  in  this  court, 
has  the  same  effect  and  operates  to  the  same  extent  upon  the 
debtor's  land  throughout  the  Northern  District  of  Ohio,  as 
the  lien  of  a  like  judgment,  rendered  in  the  State  Court, 
operates  upon  the  debtor's  land  in  a  county. 

The  language  of  the  statute  is  clear  and  explicit,  that  the 
land  and  tenements  of  the  judgment-debtor  shall  be  bound 
for  the  satisfaction  of  the  judgment. 

Ordinarily  such  lien  attaches  only  to  lands  in  which  the 
debtor  has  the  legal  title.  But  by  the  judgment  of  the 
highest  judicial  tribunal  of  the  State,  a  railroad  and  the 
lands  necessary  for  its  operation,  (by  whatever  title  such 
lands  are  held)  togetlier  with  the  franchise  of  maintaining 
the  road  and  demanding  compensation  for  the  transportation 
of  passengers  and  property,  constitutes  reed  estate  —  possess- 
ing the  unity  and  character  of  a  tract  of  land,  and  as  such, 
is  subject  to  appraisement  and  the  other  incidents  of  a  judi- 
cial sale  of  land.     If  this  doctrine  is  correct,  we  do  not  see 
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why  the  judgment-lien  is  not  eflfectiial  on  such  property,  and 
secures  to  the  creditor  a  right  equal  to  that  of  a  mortgagee, 
whose  security  on  such  railroad  property  is  obtained  by  the 
voluntary  act  of  the  debtor  corporation. 

It  Las,  however,  been  urged  by  counsel,  that  insolvent  rail- 
road corporations  furnish  exceptional  cases,  not  by  reason  of 
any  general  law  of  the  State,  or  by  virtue  of  any  exemption 
in  the  law  of  their  creation,  but  solely  upon  considerations 
of  public  policy.  And  the  case  of  Coe^  Trustee^  etc.  v.  The 
Columhna^  Piqua  df  Indiana  Ji.  i?.  Co.^  decided  last  April 
by  the  Supreme  Court  of  Ohio,  is  cited  by  counsel  as  an 
authority  for  the  doctrine. 

When  a  statute  of  Ohio  has  been  interpreted  or  construed 
by  the  Supreme  Court  of  the  State,  such  interpretation  or 
construction  is  followed  and  adopted  by  this  court,  if  not  in 
conflict  with  the  Constitution  and  laws  of  the  United  States. 
The  case  of  Coe^  Trtt^tee,  etc.y  involves  the  construction  of 
tlie  act  of  the  Ohio  Legislature  of  February  11,  1848,  in 
relation  to  the  powers  and  liabilities  of  railroad  corporations 
organized  under  its  provisions. 

The  Clinton  Line  Kailroad  Company  derives  its  powers 
from  the  act  of  May  1,  1852.  The  15th  section  of  this  law 
provides  that  "such  company  may  acquire  by  purcliase  or 
gift  any  lands  in  the  vicinity  of  said  road,  or  through  which 
the  same  may  pass,  so  far  as  may  be  deemed  cojivenieiit  or 
.necessary  by  said  company  to  secure  the  right  of  way,  or 
Buch  as  may  be  granted  to  aid  in  the  construction  of  such 
road,  and  the  same  to  hold  or  convey  in  such  manner  as  the 
directors  may  prescribe,"  etc.  And  the  third  section  of  said 
act,  among  other  things,  provides  that  said  railroad  company 
shall  have  power  to  contract  and  be  contracted  with,  to  sue 
and  be  sued,  to  acquire  and  convey  at  pleasure  all  such  real 
and  personal  estate  as  may  be  necessary  and  convenient  to 
carry  into  effect  the  objects  of  the  incorporation. 
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The  Ist  and  14th  sections  of  the  act  of  February  11, 
1848,  contain,  substantially,  the  same  provisions  as  are  em- 
braced in  the  3d'  and  15th  sections  of  the  act  of  May 
1,  1852.  Hence,  the  construction  which  the  Supreme  Court 
of  Ohio  has  given  to  the  act  of  1848,  must  be  deemed  the 
true  and  authoritative  construction  which  should  be  given  by 
this  court  to  the  act  of  1852,  in  cases  where  that  construc- 
tion properly  applies.  But  the  case  of  Coe  v.  The  Coluinbii^^ 
Piq^iu  (&  Indiana  Mailroad  Comjxmy^  is  distinguishable 
from  the  case  before  us  in  many  important  particulars. 

That  was  a  proceeding  in  equity  to  foreclose  a  mortgage, 
given  by  the  railroad  company,  upon  its  entire,  property  to  a 
trustee,  for  the  benefit  of  bondholders. 

The  company  at  the  time  of  the  commencement  of  the 
suit,  had  finished  the  construction  and  equipment  of  the 
road,  and  was  operating  the  same  in  the  transportation  of 
freight  and  passengers.  The  relief  asked  for  was  a  sale  (under 
an  order  of  court)  of  the  entire  road,  including  the  real  and 
personal  property  of  the  corporation  with  its  franchises. 

The  court  held,  that  under  the  general  powers  conferred 
by  the  act  of  February  11,  1848,  the  company  had  no  au- 
thority to  alienate  the  franchise  "to  be  a  corporation ;"  but 
that  the  railroad,  with  its  fixtures,  constituting  an  entire  tract 
of  real  estate — (indivisible  for^the  purpose  of  sale)  together 
with  certain  franchises  connected  therewith,  should  be  sold 
in  like  manner  as  an  entire  tract  of  land  lying  in  two  or 
more  counties. 

In  that  case  there  was  no  substantial  question  in  relation 
to  conflicting  liens  between  judgment  creditors  and  mort- 
gagees. It  is  true,  it  appeared  that  one  Ililliard  had  recov- 
ered a  judgment  against  the  company,  for  money  advanced, 
and  had  levied  execution  upon  a  part  of  the  railroad,  rails, 
superstructure,  etc.  But  the  recovery  by  Ililliard  of  his 
judgment,  and  the  levy  of  the  execution,  were  transactions 
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pubsequent  in  time  to  the  giving  and  recording  of  the  mort- 
gage, and  after  the  commencement  of  the  suit  for  foreclosure, 
and  while  the  road  and  all  the  property  of  the  corporation 
were  in  the  hands  of  the  receiver,  appointed  by  the  court. 
The  property  of  the  company  was  thus  placed  in  the  custody 
of  the  law,  and  when  so  held  by  its  proper  officer,  it  could 
not  be  the  subject  of  a  judgment-lien  or  levy  of  an  execution. 

Yet,  it  was  urged  that  inasmxich  as  the  consideration  of 
the  debt  for  which  Hilliard  obtained  judgment,  was  for 
money  advanced  in  the  payment  of  interest  and  taxes,  and 
for  the  right  of  way,  he  had  an  equitable  claim  as  against  the 
mortgagee,  and  the  learned  judge,  who  delivered  the  opinion 
of  the  court,  said  "  those  who  advance  money,  or  sell  on 
credit  to  the  directors  of  the  company,  are  bound  to  take 
notice  of  the  claim  which  will  arise  under  the  mortgages, 
which  are  required  by  law  to  be  recorded  in  each  of  the 
counties  through  which  the  road  passes.  If  they  part  with 
their  money  or  property  without  taking  security,  we  know  of 
no  principle  upon  which  one  can  be  created  for  their  benefit. 
We  are  not  inclined  to  exempt  the  company  or  the  mort- 
gagees from  the  application  of  any  rule  of  law  which  could 
properly  apply  to  the  dealings  between  them,  or  to  the  prop- 
erty which  is  the  subject  qf  those  dealings,  and  which  would 
secure  or  protect  the  just  claims  of  third  persons." 

What  effect  the  court  would  have  given  to  Hilliard's  judg- 
ment had  it  been  obtained  previous  to  the  execution  and  re- 
cording of  the  mortgages,  we  are  left  to  conjecture  from  what 
is  said  in  another  part  of  the  same  opinion.  The  learned 
judge  says:  "It  maybe  true  that  a  railroad  corporation  holds 
its  property  in  a  certain  sense,  as  a  public  trust,  to  answer  the 
purpose  of  a  public  highway  for  the  transportation  of  per- 
sons and  property.  But  it  is  consistent  with  that  public 
trust  to  contract  obligations.  Indeed,  the  very  exercise  of 
the  trust  necessarily  involved  obligations  to  individuals,  and 
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to  meet  those  obligations  the  property  of  the  corj)oratio:i 
must  in  some  form  be  liable.  The  question  is,  In  what  fonrj  i 
Shall  it  be  in  the  ordinary  legal  form  applicable  to  the  prop- 
erty of  individuals,  or  shall  peculiar  rules  be  introduced, 
which  may  have  the  eflfect  to  delay  creditors  and  operate  .as 
a  shield  to  protect  property  from  their  just  demands?" 

Again,  he  says:  "We  are  satisfied  that  it  is  not  the  policy 
of  the  State,  nor  just  to  individuals,  that  the  power  of  a  court 
should  be  invoked  to  enable  an  insolvent  corporation  to  ope- 
rate a  railroad,  by  protecting  its  property  from  the  claims  of 
creditors,  of  those  who  have  performed  for  it  labor,  or  have 
suffered  loss  or  sustained  injuries  by  the  misconduct  of  its 
agents.  We  think  the  true  policy  of  the  State  requires,  that 
just  demands  should  be  met,  and  that  the  property  of  those, 
against  whom  they  exist,  should  be  applied  for  the  purpose." 

The  Supreme  Court  of  Ohio,  in  the  case  referred  to,  fully 
approve  of  the  well  established  principle,  that  the  mere  grant 
to  a  body  corporate,  in  the  absence  of  any  restriction,  gives 
the  right  to  acquire  and  dispose  of  real  estate;  and  in  such 
case  a  corj)oration  may  be  regarded  as  occupying  the  position 
of  an  individual  owner  of  land.  There  is  the  same  volun- 
tary alienation  and  a  like  liability  to  involuntary  alienation. 
What  a  corporation  can  convey  its  creditor  may  subject. 

We  can  see  nothing  in  the  railroad  policy  of  the  State,  as 
interpreted  by  the  Supreme  Court,  or  in  the  act  of  May, 
1852,  which  should  exempt  from  judgment  liens,  the  lands 
and  road  o\vned  by  the  Clinton  Line  Kailroad  Company. 

Its  power  to  pledge  lands,  by  way  of  mortgage  to  pay 
creditors,  implies  the  right  of  a  creditor  to  subject  such 
lands,  by  legal  proceedings,  to  the  payment  of  its  debts. 
The  law  of  its  charter  confers  the  power  to  acquire  lands, 
and  "  the  same  to  hold  and  convey  in  such  manner  as  tlio 
directors  may  prescribe."  The  power  to  convey  is  without 
any  restriction  as  to  mode  or  purpose.     In  that  respect  tln^ 
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corporation  has  all  the  freedom  of  action  which  belongs  to 
natural  persons.  Its  power  of  alienation,  therefore,  whether 
voluntary  or  involuntary,  should  be  subject  to  the  incidents 
which  attach  to  individuals. 

With  this  view  of  the  case,  we  are  clearly  of  the  opinion, 
that  the  lands  and  road  of  the  Clinton  Line  Company  are 
subject  to  the  operation  of  the  general  law  of  the  State, 
which  law  declares,  that  the  lands  and  tenements  of  the 
judgment-debtor  shall  be  bound  for  the  satisfaction  of  the 
judgment. 

The  next  question  is,  How  may  Lavin  enforce  his  judg- 
ment lien?  or,  in  other  words.  In  what  way  can  it  be  legally 
made  available  to  him? 

It  is  against  the  declared  policy  of  the  State  to  disinte- 
grate a  line  of  railroad  by  a  sale  of  a  portion  of  the  land 
over  which  it  runs.  The  whole  road,  and  the  land  necessary 
for  its  operation,  together  with  the  franchises  of  the  corpora- 
tion to  maintain  the  railroad  and  demiemd  compensation  for 
the  transportation  of  passengers  and  property,  must  be  sold, 
and  for  the  purposes  of  the  sale,  such  property  is  to  be  con- 
sidered as  one  tract  of  land,  lying  in  different  counties,  and 
subject  to  appraisal  and  the  forms  of  law  usual  in  other  cases 
of,  a  judicial  sale  of  lands.  The  proceeds  of  the  sale  will  be 
brought  into  court  for  distribution  according  to  priority  of 
liens. 

This  course  of  procedure  is  the  one  established  by  the  Su- 
preme Court  of  the  State  in  relation  to  the  sale  of  railroads, 
and  one  which  we  do  not  feel  at  liberty  to  vary  in  this  case. 

The  complainant  having  caused  his  mortgage  to  be  re- 
corded in  the  county  of  Summit  before  Lavin  obtained  his 
judgment,  the  mortgage  has  priority  over  the  judgment 
upon  the  road  and  lands  of  the  company  situate  in  that 
county.  But,  as  the  complainant  failed  to  record  his  mort- 
gage in  the  counties  of  Portage,  Geauga  and  Trumbull,  until 
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after  the  rendition  of  the  judgment,  the  judgment  has 
priority  over  the  mortgage  upon  the  road  and  lands  of  the 
company  in  those  counties. 

There  must  be  separate  appraisals  of  the  two  portions 
thus  designated,  but  the  entire  road  and  lands  may  be  sold 
as  one  tract,  at  not  less  than  two-thirds  of  the  aggregate 
appraisal. 

The  exceptions  to  the  Master's  report  are  sustained. 


DEAN  K.  FENNER  et  al.  v.  HIRAM   K  DICKEY 

AND   MARTHA  C.  WHIPPLE. 

CiKcurr    CouBT — Nobthebn    Distbict    of   Ohio — Mabch 

Tebm,  1861. 

composmon    by   insolvent   with    his   obeditobs pbf^ate 

AGBEEMENTS  TO   PAY — EFFECT. 

1.  If  insolTent-debtor  and  his  creditors  enter  into  a  composition,  by 
which  they  agree  to  take  a  less  sum  than  what  he  owes  them  respectively, 
or  scMCurity  therefor,  in  discharge  of  their  indebtedness,  and  at  the  same 
time  and  as  an  inducement  to  enter  into  the  composition  he  secretly  agrees 
with  one  of  them  that  he  will  then  or  at  some  future  day  give  his  note  to 
such  creditor  for  the  balance  of  the  principal,  and  such  note  is  subse- 
quently given  pursuant  to  such  agreement:  Held,  That  such  agreement 
is  a  IVaud  upon  the  other  creditors,  and  both  the  agreement  and  the  note 
so  given  are  utterly  void  from  the  beginning. 

2.  Fraud  has  various  forms,  and  every  case  before  the  courts  must  be 
decided  upon  the  circumstances  surrounding  it 

Flattery  c6  Griswold^  for  plaintiffs. 
Pease  <&  Biercey  for  defendants. 
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"Wilson,  J. — This  is  an  action  brought  upon  defendants' 
promissory  note  for  $883.65,  payable  to  the  order  of  the 
plaintiffs,  one  year  from  date,  at  the  Merchants'  Bank  of 
Massillon,  and  dated  New  York,  December  1,  1857. 

The  case  was  heard  upon  demurrer  to  a  special  plea  in 
bar. 

The  facts  disclosed  by  the  plea  are,  that  the  defendants, 
previous  to  the  19th  of  November,  1857,  had  been  largely 
engaged  in  the  mercantile  business  at  Massillon,  Ohio;  had 
become  insolvent  beyond  their  ability  to  pay  in  full,  on 
account  of  their  liability  for  goods  to  the  plaintiffs  and  other 
eastern  merchants. 

That,  on  the  stiggestion  of  the  plaintiffs,  and  in  order  to 
obtain  relief  from  such  embarrassment,  they  did,  on  the  19th 
day  of  November,  1857,  propose  to  all  of  their  creditors 
(including  the  plaintiffs),  to  pay  them  fifty  percentum  of 
said  indebtedness  in  the  manner  following,  viz. :  To  execute 
and  deliver  to  each  of  said  creditors  their  promissory  notes, 
jointly  with  one  John  Whipple,  their  surety,  for  said  fifty 
percentum,  payable  at  six,  twelve,  and  eighteen  months; 
said  notes  to  be  in  full-  payment  and  in  discharge  of  the 
entire  indebtedness  of  the  defendants. 

This  proposition  was  accepted  by  each  of  the  creditors, 
and  a  composition  deed  for  that  purpose,  bearing  date  Nov. 
19,  1857,  was  signed  by  all  of  them. 

The  notes  were  accordingly  executed  by  the  defendants 
and  Whipple,  and  delivered  to  the  creditors  as  agreed,  and 
by  them  accepted. 

These  compromise  notes  were  all  promptly  paid  Its  they 
matured. 

It  is  alleged  in  the  plea  that,  after  the  plaintiffs  had  ver- 
bally assented  to  the  compromise,  and  before  they  had  signed 
the  composition  deed,  they  secretly,  and  without  the  knowl- 
edge or  concent  of  the  other  creditors  of  Whipple,  required 
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and  extorted  (as  a  condition  npon  which  they  would  sign  the 
composition  deed),  that  the  defendants  should,  in  addition  to 
the  notes  secured  by  the  surety  of  Whipple,  give  the  plain- 
tiflEs  their  own  notes  without  security  for  the  remaining  half 
of  the  original  debt.  And  they  aver  that,  being  thus  in  the 
power  of  the  plaintiffs,  they  did,  without  the  knowledge  of 
the  other  creditors,  agree  to  give  such  notes,  and  thereupon 
the  plaintiffs  signed  the  composition  deed  with  the  other 
creditors. 

It  appears  that  afterwards,  on  the  1st  day  of  December, 
1857,  the  note  now  in  suit  was  given  to  the  plaintiffs  in  pur- 
suance of  such  an  agreement,  without  the  knowledge  of  the 
other  creditors,  and  without  any  other  consideration  than  the 
verbal  agreement  made  as  aibi'esaid,  as  is  alleged,  in  fraud  of 
the  general  creditors. 

The  question  of  law  raised  by  the  demurrer  to  this  plea 
is.  Whether  the  note  now  in  suit  was  given  under  sudi 
circumstances  of  fraud  as  to  render  it  void? 

It  is  contended  by  the  defendants'  counsel  that  the  note 
was  absolutely  void  in  its  creation  as  beiijg  a  fraud  upon  the 
other  creditors,  and  as  oppressive .  on  the  defendants,  who 
were  insolvent  at  the  time  of  the  compromise  in  November, 
1857. 

Fraud  is  as  difficult  to  define  as  it  is  easy  to  perceive.  It 
is  sometimes  said  to  consist  of  "any  kind  of  artifice  em- 
ployed by  one  person  to  deceive  another."  But  the  term  is 
one  that  admits  of  no  positive  definition,  and  cannot  be  con- 
trolled in  its  application  by  fixed  and  rigid  rules.  It  is  to  be 
inferred  or  not,  according  to  the  special  circumstances  of 
every  case.  Whenever  it  occurs,  it  vitiates  the  transaction 
tainted  by  it.  No  contract,  although  it  be  apparently  fair 
and  in  compliance  with  the  formalities  of  the  law,  can  be 
enforced,  if  it  be  essentially  unfair,  or  is  founded  upon  a  dis- 
honest or  corrupt  consideration.     The  law  has  ever  scrupul- 
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ously  guarded  the  integrity  and  good  faith  required  in  the 
general  compromises  of  creditors  with  their  debtors.  It  is, 
as  well  from  considerations  of  public  policy  as  of  sound 
morals,  that  these  transactions  should  be  conducted  with 
truth  and  fairness,  lest  any  undue,  secret  advantage  be 
secured  to  one  creditor  at  the  expense  of  another. 

The  adjudged  cases  upon  transactions  of  this  kind  are 
numerous,  and  we  suppose  the  law  in  relation  to  them  is 
well  settled. 

In  CTOckshoU  V.  Ben/nett  et  al,j  2  T.  R.  763,  the  action 
was  assumpsit  upon  a  promissory  note.  The  circumstances 
of  that  case  were,  that  the  defendants  being  considerably  in- 
debted to  the  plaintiffs  and  other  creditors,  and  being  insolv- 
ent, assigned  over  all  their  effects  in  trust  to  pay  lis.  in  the 
pound  to  their  creditors,  to  which  they  all  assented  and 
signed  the  deed,  except  the  plaintiffs,  who  refused  to  sign 
the  deed,  and  to  take  any  composition,  unless  the  defendants 
would  give  them  a  note  for  the  remaining  9s.  in  the  pound. 
They  accordingly  gave  the  note  for  that  amount,  on  which 
the  plaintiffs  signed  the  deed,  and  the  defendants  made  a 
subsequent  promise  to  pay  it. 

In  deciding  the  case,  Lord  Kenyon  placed  his  opinion  on 
the  foundation  that  the  temptation  to  give  the  note  was  a 
fraud  on  the  creditors  who  were  parties  to  the  contract  on 
which  their  debts  were  to  be  cancelled  in  consideration  of 
receiving  such  consideration,  and  he  said  that  "all  the  cred- 
itors being  assembled  for  the  purpose  of  arranging  the  de- 
fendants' affairs,  they  all  undertook,  and  mutually  contracted 
with  each  other,  that  the  defendants  should  be  discharged 
from  their  debts  after  the  execution  of  the  deed."  As  to 
the  revival  of  the  debt  by  a  subsequent  promise,  the  learned 
Chief  Justice  said,  that  "  contracts  not  founded  in  immoral 
considerations  may  be  revived;  but  this  transaction  is  bot- 
tomed in  fraud,  which  is  a  species  of  immorality,  and  not 
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being  available  as  such,  cannot  be  revived  by  a  eabsequent 
promise." 

In  the  same  ease,  Mr.  Justice  Ashubst  concurred  in  opin- 
ion with  the  Chief  Justice,  that  the  transaction  of  giving  the 
note  to  the  plaintiffs  was  a  fraud  on  the  rest  of  the  cred- 
itors. "  For,"  said  he,  "  they  were  induced  to  enter  into  the 
agreement  on  principles  of  humanity  in  order  to  discharge 
the  defendants  from  their  incumbrances,  and  if  they  had  not 
thought  such  would  be  the  effect,  they  would  not  probably 
have  signed  the  deed,  but  each  would  have  endeavored  to 
obtain  payment  of  his  whole  debt.  The  security,  therefore, 
is  not  merely  voidable,  but  absolutely  void.  The  note  was 
void  on  the  ground  oi  frauds  and  any  subsequent  promise 
must  be  nudum  paHum?^ 

In  Jackson  v.  LomaSj  4  T.  R.  166,  a  secret  agreement  was 
made  by  the  debtor  with  a  creditor  to  pay  an  additional  sum, 
the  consideration  of  which  agreement  was  that  the  creditor 
should  sign  a  composition  deed  with  the  othe^r  creditors. 

Mr.  Justice  Bulleb  declared  the  geneml  principle  in  such 
case  to  be,  that  a  secret  agreement  of  this  kind,  made  be- 
tween the  insolvent  and  some  of  his  creditors,  in  order  to 
induce  the  rest  of  creditors  to  agree  to  the  composition,  is 
absolutely  void,  and  the  Court  of  King's  Bench  in  that  case 
refused  to  enforce  the  secret  agreement.  Such,  we  believe, 
has  been  the  uniform  course  of  decision  of  the  Court  of 
King's  Bench  in  England,  and  of  the  judges  of  that  court  at 
Nisi  Prius.  Douglas  R.  696;  1  H.  Black.  R.  647;  3  T.  R. 
551;  6  Id.  146;  4  East.  R.  371;  1  Espen.  R.  131,  236;  5 
Bing.  R.  432;  3  B.  &  C.  R.  605. 

The  principle  established  by  these  English  cases  has  been 
adopted  and  strictly  followed  by  the  courts  of  this  country. 

In  Payne  v.  Eden^  3  Caines  R.  213,  it  was  ^;ield  necessary 
for  the  insolvent  debtor  (under  the  New  York  statute)  to 
obtain  the  consent  of  a  certain  portion  of  his  creditors,  and, 
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in  that  case,  the  inBolvent  had  a  Bnfficient  number,  without 
the  payee  of  the  note.  But  the  note  having  been  given  in 
consideration  of  his  signing  the  insolvent  debtor's  petition, 
it  was  adjudged  void. 

In  Wiggin  v.  Bush,  12  Johns.  B.  805,  it  was  decided  that 
a  note  executed  by  a  debtor  to  a  creditor  to  induce  him  to 
withdraw  his  opposition  to  the  debtor's  obtaining  his  discharge 
under  an  insolvent  law,  was  void. 

In  that  case,  Mr.  Justice  Yates  declared  that  the  policy 
of  the  law  forbids  such  transactions;  its  purpose  is  to  effect 
an  equal  distribution  of  the  insolvent's  estate,  and  thereby 
secure  equal  advantages  to  the  creditors.  And  although  the  i 
giving  of  the  note  and  the  payment  of  it  afterwards  would 
not,  as  to  the  amount,  lessen  their  distributive  share  in  his 
estate,  yet  the  suppression  of  facts  producing  such  a  result 
was  held  to  be  alone  sufficient  to  prevent  a  recovery. 

The  same  principle  was  affirmed  in  Waite  v.  Harper,  2 
Johns.  R.  386;  Bruce  v.  Lee,  4  Johns.  R.  410;  Yeomans  v. 
Chatterton,  9  Johns.  R.  295;  Truxbury  v.  MiUeT,  19  Johns. 
R.  311. 

Such,  also,  is  the  law  in  Massachusetts.  In  Case  v.  Ger- 
ricky  15  Pick.  R.  49,  the  plaintiff,  with  the  other  creditors  of 
the  defendant,  entered  into  an  agreement  with  the  defendant 
by  which  he  consented  to  take  an  equal  distribution  of  his 
property  and  give  him  a  discharge.  But  at  the  same  time 
he  entered  into  a  secret  agreement  with  the  debtor  by  which 
he  stipulated,  to  have  a  separate  note  for  the  balance  of  his 
debt. 

Chief  Justice  Shaw,  in  deciding  the  case,  says:  "This 
was  an  unwarrantable  coercion  upon  the  debtor,  and  a  fraud 
upon  the  other  creditors,  which  rendered  the  note  void." 

In  that  case,  although  the  note  was  given  at  the  time  of 
the  execution  of  the  assessment,  and  as  an  inducement  to 
the  plaintiffs  to  sign  that  instrument,  it  was,  nevertheless. 


40  CIRCUIT  COUET.  [March, 

Dean  K.  Fenner  et  al.  v.  Hiram  K.  Dickey  and  Martha  C.  Whipple. 

post-dated  in  order  to  give  it  the  appearance  of  a  subsequent 
and  independent  transaction,  entered  into  after  the  defendant 
had  obtained  his  discharge.  It  was  insisted  in  the  argument 
of  the  case  before  us,  that,  as  there  was  no  legal  obligation 
created  by  the  defendant's  agrement  of  the  19th  of  Novem- 
ber, 1857,  to  give  this  note,  his  subsequent  execution  and 
delivery  of  it  to  the  plaintiff  was  a  voluntary  act^  and  that 
the  unpaid  portion  of  the  original  debt  was  a  sufficient 
consideration  for  it. 

The  language  of  the  special  plea  is,  that  <Hhe  defendants, 
in  pursuance  of  said  agreement,  and  for  no  other  considera- 
tion, did  execute  and  deliver  to  the  plaintiffs  the  note  afore- 
said." The  demurrer  admits  the  truth  of  this  allegation  in 
the  plea. 

It  does  not,  therefore,  present  the  case  of  a  thing  done 
voluntarily  without  the  taint  of  fraud.  Nor  is  it  a  case  of 
the  execution  of  a  contract  which  is  merely  voidable.  We 
must  take  the  fact  stated  in  the  plea  as  true.  The  note  was 
given  in  pursuance  of  a  fraudulent  contract,  and  for  no  other 
consideration. 

This  is  not  like  an  agreement  made  by  an  infant,  which  is 
only  voidable,  for  that  may  be  revived  by  a  promise  after  he 
comes  of  age.  In  such  a  case  he  is  bound  in  equity  to  dis- 
charge the  debt,  though  the  law  would  not  compel  him  to  do 
so.  But  here,  the  plaintiffs  had  consented  to  take  a  smaller 
sum  than  the  original  claim,  and  they  had  annihilated  what 
remained  of  the  original  debt  by  the  discharge  contained  in 
the  written  agreement  of  19th  of  November,  1857. 

The  whole  transaction  was  fraudulent  in  its  conception, 
and  the  paper  obligation  was  fraudulent  in  its  execution. 
The  note,  therefore,  is  absolutely  void. 

The  demurrer  to  the  special  plea  is  overruled. 
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FREDEEICK  TEACY  akd  JAMES  lEWIN  v.  JOSEPH 
WALKEE,  THOMAS  W.  OULAND,  WILLIAM  C. 

HEDGES  ET  AL. 

CiKcrrr  Cotjbt — Nobthebn  District  of  Ohio — November 

Term,  1861. 

partners their    liens    upon    partnership    effects the 

effect  of  dissolution  on  the  rights  of  the  partners 

company    property   first    liable    to 

partnership  debts joint  tenants. 

1.  Mercantile  partners  are  Joint  tenants  in  the  stock  and  effects  of  a  co- 
partnership. Each  member  of  the  firm  has  a  specific  lien  upon  the  assets, 
but  this  is  not  applied  only  to  property  and  effects  bruught  into  the  con- 
cern at  its  organization,  but  to  everything  else  coming  in  lieu  thereof 
during  the  continuance,  or  after  the  determination,  of  the  partnership. 

2.  Upon  dissolution,  the  lien  of  the  individual  members  of  the  firm 
continues,  as  well  for  the  indemnity  of  each  as  for  his  proportion  of  the 
surplus. 

8.  In  strict  law,  creditors  have  no  lien  upon  the  partnership  property 
for  their  debts.  It  is  onlv  worked  out  through  the  equity  of  the  partners, 
over  the  whole  funds,  in  a  court  of  chancery. 

4.  The  property  of  the  company  should  be,  first,  liable  for  the  debts  of 
the  company,  and  Joint  creditors  should  have  a  priority  or  privilege  of 
payment  before  separate  creditors.  These  are  rights  which  the  law  se- 
cures to  each  and  all  the  members  of  the  firm.  But  they  may  relinquish 
these  rights  to  one  and  the  other,  or  to  third  persons,  or  they  may  enforce 
them  in  a  court  of  equity  for  their  own  benefit,  or  become  the  instrument- 
by  which  creditors  may,  in  like  manner,  enforce  them  for  the  benefit  of 
creditors. 

5.  The  general  creditors  of  a  firm,  before  levy  or  seizure  have  not,  as 
such  creditors,  any  specific  lien  on  the  assets  of  the  firm,  and  the  prefer- 
ence of  the  creditors  of  the  company  over  th^  separate  creditors  in  the 
distribution  of  the  Joint  assets  arises  from,  and  must  be  worked  out 
through,  the  rights  of  the  partners  to  insist  upon  such  application. 

6.  Mere  insolvency,  in  the  absence  of  fraud,  will  not  deprive  the  partners 
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of  their  legal  control  over  the  property,  or  of  their  right  to  sell  and  dispose 
of  it  as  to  them  shall  seem  just  and  proper. 

7.  Where  the  retiring  partner  sells  and  transfers  all  his  interest  in  the 
partnership  to  his  copartner,  who  thereupon  assumes  exclusive  control 
over  it  and  disposes  of  it  to  bona  fids  purchasers,  the  former  should  not 
be  permitted  to  follow  such  property  into  the  hands  of  third  persons,  but 
should  be  remitted  to  his  action  at  law  for  a  breach  of  the  agreement 

8.  Fraud  may  be  inferred  from  facts  and  circumstances  that  work  an 
imposition  and  deceit  on  other  persons,  who  are  not  parties  to  the  fraudu- 
lent agreement. 

The  facts  are  fiJly  stated  in  the  opinion  of  the  court. 

Names  of  counsel  do  not  appear  in  the  case. 

W^jLLSON,  J. — This  cause  was  heard  upon  bill,  answers,  re- 
plication, exhibits  and  testimony. 

The  complainants  are  judgment  creditors  of  the  late  firm 
of  Walker  &  Ouland,  of  the  city  of  Tiffin,  Ohio.  They 
seek,  by  this  proceeding,  to  subject  certain  equities  in  the 
hands  of  some  of  the  defendants,  to  the  payment  of  their 
judgment. 

The  leading  facts,  disclosed  by  the  record,  are  not  contro- 
verted. 

In  the  fall  of  1856,  the  defendants,  "Walker  &  Ouland, 
were  a  mercantile  firm  of  good  credit,  doing  business  at 
Tiffin.  They  had  purchased  goods  of  the  complainants,  from 
time  to  time  for  cash,  and  on  deferred  payments.  One  of 
their  notes  for  $570.41,  matured  on  the  15th  af  May,  1837, 
and  was  protested  for  non-payment.  The  complainants,  be- 
coming anxious  about  the  safety  of  their  claim,  immediately 
called  upon  Walker  for  security,  but  failed  to  obtain  it.  On 
the  third  day  of  June,  1857,  they  again  attempted  to  obtain 
security,  and  for  that  purpose  sent  their  agent  to  Tiffin. 
Walker  then  and  ther^  made  an  exhibit  of  the  affairs  of  the 
concern  to  this  agent,  in  which  he  represented  the  assets  at 
his  disposal  to  be  worth  $54,500,  and  the  liabilities  of  the 
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firm  of  Walker  &  Ouland  not  to  exceed  $13,000,  leaving  an 
excess  of  assets  over  liabilities  in  his  hands  of  $41,500. 
Upon  this  representation  the  paper  was  renewed  without 
Becurity. 

On  the  same  day,  to-wit,  the  3d  of  June,  1857,  Walker 
sold  and  transferred  all  of  the  aforesaid  property  and  assets 
to  his  father-in-law,  Josiah  Hedges,  and  other  relations,  in 
payment  of  his  own  individual  liabilities. 

It  appears,  that  some  time  in  the  spring  of  1857,  Ouland 
sold  to  his  partner  his  entire  interest  in  the  property  and 
effects  of  the  firm,  and  in  retiring  from  the  concern  took 
Walker's  agreement  to  furnish  him  a  bond  of  indemnity  with 
good  security,  against  the  liabilities  of  'the  firm,  which  bond 
of  indemnity  has  never  been  given. 

It  further  appears,  that  the  complainants  obtained  judg- 
ment against  Walker  &  Ouland  in  this  court  at  the  July 
term,  1857,  for  $684.25  damages,  npon  said  renewed  note. 
Execution  was  issued  on  the  judgment  in  January,  1859,  and 
duly  returned  by  the  marshal,  but  he  found  no  goods,  chattels, 
lands  or  tenements,  of  either  Walker  or  Ouland  on  which 
to  levy. 

The  judgment  remains  wholly  unsatisfied,  and  it  is  conceded 
that  both  Walker  and  Ouland  are  insolvent. 

It  is  insisted  by  the  complainants — 

1st — ^That  the  creditors  of  the  firm  of  Walker  &  Ouland 
have  an  equitable  lien  upon  the  property  and  assets  of  the 
partnership,  and  that  such  property  cannot  be  diverted  to  the 
payment  of  the  individual  debts  of  the  partners,  to  the  pre- 
judice of  the  creditors  of  the  firm. 

2nd — That  if  such  lien  shall  be  held  not  to  exist,  it  is 
nevertheless  insisted,  that  the  sale  by  Walker  to  Hedges  and 
others  was,  in  fact,  fraudulent,  and  therefore  void. 

Mercantile  partners  are  joint  tenants  in  the  copartnership 
stock  and  effects.     Each  has  a  sjpecifio  lien  upon  the  assets. 
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This  lien  is  not  only  applied  to  the  property  and  effects 
brought  into  the  concern  at  its  organization,  but  also  to  every- 
thing coining  in  lien  thareof,  during  the  continuance,  or  after 
the  determination  of  the  partnership. 

Upon  a  dissolution,  the  lien  of  the  individual  members  of 
the  firm  continues,  as  well  for  the  indemnity  of  each  as  for 
his  proportion  of  the  surplus. 

But,  in  strict  law,  creditors  have  no  lien  upon  the  partner- 
ship property  for  their  debts.  It  is  only  worked  out  through 
the  equity  of  the  partners,  over  the  whole  funds,  in  a  court 
of  chancery. 

That  the  company  property  should  first  be  liable  for  the 
company  debts,  and  that  joint  creditors  should  have  a  priority 
or  privilege  of  payment  before  separate  creditors,  are  rights 
which  the  law  secures  to  each  and  all  the  members  of  the 
firm.  They  may  relinquish  these  rights  to  one  and  the  other, 
or  to  third  persons,  or  they  may  enforce  them  in  a  court  of 
equity  for  their  own  benefit,  or  become  the  instruments  by 
wliich  creditors  may,  in  like  manner,  enforce  them  for  the 
benefit  of  creditors. 

Hence,  when  the  primary  rights  of  partners  to  apply  the 
partnership  property  to  the  extinguishment  of  the  company 
debts  is  gone,  the  right  of  the  partnership  creditors  to 
enforce  the  application  of  the  property  of  the  firm  to  the 
payment  of  their  debts,  is  also  gone. 

That  the  general  creditors  of  a  firm  before  levy  or  seizure, 
have  not,  as  such  creditors,  any  specific  lien  on  the  assets  of 
firm,  and  that  the  preference  of  tlie  company  creditors  over 
the  separate  creditors  in  the  distribution  of  the  joint  assets, 
arises  from,  and  must  be  worked  out  through,  the  rights  of 
the  partners  to  insist  upon  such  application,  are  principles 
now  too  well  established  to  admit  of  question.  Siller  & 
Eichey  V.  Ktwx  Co,  Bank,  8  O.  S.  K.  511;  5  Id.  101,  516; 
11 0.  K  399;  Buffin,  ex  parte,  6  Vesey,  Jr.,  126-9;  WUliams, 
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ex  partfiy, 11  Id.  2;  Hoxie  v.  Carr  et  al,j  1  Sum.  E.  181; 
Story  on  Part,  §  357,  et  seq. 

Nor  does  the  right  of  appropriation  of  the  joint  assets  to 
the  separate  creditors,  by  consent  of  the  other  partner,  depend 
npon  the  solvency  of  the  firm. 

"Mere  insolvency,  as  commonly  understood,  no  fravd  in- 
tervening^ will  not  deprive  the  partners  of  their  legal  control 
over  the  property,  and  their  right  to  sell  and  dispose  of  it  as 
to  them  shall  seem  just  and  proper."  A  contrary  rule  would 
produce  incalculable  mischief  and  great  .inconvenience,  and 
would  be  attended  with  absolute  injustice  to  hona  fide  pur- 
chasers of  such  property.  But,  it  is  said,  that  in  this  case, 
the  legal  right,  title  and  interest  of  Ouland  in  the  partner- 
ship effects,  never  passed  to  Walker,  inasmuch  as  the  latter 
failed  to  comply  with  his  agreement  to  give  bond  with  surety, 
against  the  company  debts.  And  the  objection  is  put  on  the 
ground,  that  the  agreement  between  the  parties  was  executory. 

The  case  of  Ex  parte  Rowlcmdson,  Hose,  416,  would  seem 
to  sustain  this  doctrine.  In  that  case,  after  a  dissolution  and 
assignment  of  the  partnership  effects  to  one  of  the  partners, 
a  bill  was  filed  by  the  retiring  partner  against  the  other, 
allegingyr<zwJ  in  the  non-performance  of  the  articles  of  dis- 
solution, and  praying  an  ijijunction  and  receiver,  which  was 
ordered. 

It  was  held,  that  such  interference  of  the  court,  arising 
from  the  non-performance  of  the  articles,  restored  the  prop- 
erty to  its  original  character  as  joint  property,  unless  the 
plaintiff  in  equity,  by  his  conduct,  rendered  nugatory  the 
effect  of  such  interference. 

But  in  Yovm>g  v.  Keighly^  15  Ves.  558,  where  the  agree- 
ment to  convert  separate  into  joint  property  was  only  in  part 
performed,  the  court  treated  the  conversion  as  complete. 

It  seems  just  and  reasonable,  that  where  the  retiring 
partner  thus  sells  and  transfers  all  his  interest  in  the  joint 
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property,  to  his  copartner,  who  then  asBumes  excliiBive  con- 
trol over  it,  and  disposes  of  it  to  hona  fide  purchasers,  he 
should  not  be  permitted  to  follow  such  property  in  the 
hands  of  third  persons,  but  should  be  remitted  to  his  actioD 
at  law  for  a  breach  of  the  agreement. 

As  between  the  partners  themselves,  when  the  property 
has  not  changed  hands,  a  court  of  equity  will  always  inter- 
pose and  protect  one  of  them  against  the  fraudulent  contract 
or  fraudulent  conduct  of  the  other,  and  for  that  purpose  will 
appoint  a  receiver,  and  finally  adjust  the  affairs  of  the  partner- 
ship.    But  what  are  the  facts  of  the  case  in  this  regard? 

In  the  Spring  of  1857,  Ouland  sold  to  Walker  his  interest 
in  the  concern,  including  the  goods  in  the  store  and  the 
entire  assets.  Walker  took  exclusive  possession,  and  exer- 
cised absolute  control  over  them.  He  traded  them  off  on  his 
own  account,  paid  company  and  private  debts  from  their  pro- 
ceeds, without  objection  or  interference  on  ihs  part  of 
Ouland.  So  far  as  his  dealing  with  third  persons  was  con- 
cerned, they  had  a  right  to  treat  and  regard  such  property  as 
his  own,  and  they  should  be  protected  in  the  purchase  of  it, 
when  made  in  good  faith,  unless  such  purchase  was  tainted 
with  fraud. 

And  this  brings  us  to  the  consideration  of  the  other 
branch  of  the  case,  to- wit:  Was  the  transfer  of  the  property 
from  Walker  to  Hedges  and  others,  attended  by  such  circum- 
stances  oi  frauds  as  to  vitiate  the  sale  of  the  property,  or 
any  part  of  it? 

When  Pratt,  the  plaintiff's  agent,  called  upon  Walker  for 
security,  early  in  June,  1857,  the  latter  evidently  made 
false  statements  as  to  his  solvency.  By  these  false  repre- 
sentations, he  obtained  a  renewal  of  the  note,  and  thereby 
gained  snflicient  time  to  dispose  of  the  property  in  question, 
to  his  father-in-law,  without  any  hindrance  from  the  plaintiffs, 
by  attachment  proceedings,  or  otherwise. 
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The  individual  indebtedness  of  Walker  to  Josiah  Hedges, 
on  the  3d  of  June,  1857,  is  alleged  to  have  been.  $10,608. 
On  that  day,  Walker  assigned  and  delivered  to  Hedges,  cer- 
tain of  his  book  accounts,  amounting  to  $865.53,  and  also 
put  into  Hedges'  possession,  goods  in  the  store  valued  at 
$12,385.55,  of  which  amount  it  is  claimed  $9,742.55,  ^ere 
applied  in  payment  of  the  indebtedness  of  Walker  to 
Hedges. 

It  appears  from  the  testimony  of  Pratt,  that  on  the  5th  of 
June,  1857,  finding  Walker's  store  and  stock  of  goods  in  the 
possession  of  Hedges,  he  called  upon  the  latter  for  an  ex- 
planation of  the  transfer.  In  his  testimony,  in  relation  to 
this  interview,  Pratt  declares  that  he  [Hedges]  said,  "the 
goods  in  the  store  all  belonged  to  him — that  he  had  bought 
them  of  Walker.  I  asked  him  the  consideration,  and  he 
replied  that  Walker  owed  him  a  great  deal  more  than  he 
could  get  out  of  the  goods,  and  that  the  indebtedness  was 
for  money  borrowed  a  long  time  ago." 

It  further  appears,  that  afterward,  Walker  disposed  of  a 
portion  of  the  goods  thus  held  by  Hedges,  to  Reed,  Jennings 
&  Co.,  and  other  creditors,  in  compromise  or  payment  of  the 
debts  of  Walker  &  Ouland,  and  that  the  goods  so  disposed 
of  amounted  to  $2,643. 

The  effect  of  this  transaction,  so  far  as  the  $2,643  worth 
of  goods  is  concerned,  was  a  direct  fraud  on  the  complainants. 
The  legal  representatives  of  Josiah  Hedges  have  failed  to 
explain  the  transaction  upon  any  ground  consistent  with  fair 
dealing.  An  inventory  of  the  goods  was  made  at  the  time 
of  the  alleged  transfer,  and  a  bill  of  sale  to  Hedges  was 
drawn  up  and  executed  by  Walker.  These  papers  have  not 
been  produced  in  evidence.  Their  non-production  forces 
upon  us  the  conviction,  that  the  goods,  to  the  amount  of 
$2,643  at  least,  were  covered  up  by  Hedges,  either  to  defraud 
the  complainants,  or  to  hinder  and  delay  them  in  the  coUec- 
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tion  of  their  debt,  and  to  enable  Walker  to  force  a  compro- 
mise with  his  creditors  on  terms  favorable  to  himself. 

In  the  celebrated  case  of  Chesterfield  v.  Jansen,  2  Ves. 
155,  Lord  Habdwicke,  after  remarking  that  a  court  of 
equity  has  an  undoubted  jurisdiction  to  relieve  against  every 
species  of  fraud,  declares  that  to  be  fraud  which  may  be  col- 
lected and  inferred,  in  the  consideration  of  a  court  of  equity, 
from  the  nature  and  circumstances  of  the  transaction,  as 
being  a/n  imposition  and  deceit  on  other  persons  not  paiiies 
to  the  fravdulent  agreement. 

Without  impinging  the  application  of  the  $9,743.55  to 
the  payment  of  Hedges'  debt,  or  inquiring  into  the  validity 
of  the  sales  made  by  Walker  to  Baldwin  and  other  defend- 
ants, it  is  suflScient  to  answer  the  purposes  of  equity  in  this 
suit  to  charge  the  estate  of  Josiah  Hedges  for  the  payment 
of  the  complainants'  judgment  and  costs,  and  this,  in  con- 
sideration of  the  fraudulent  conduct  of  the  parties  in  relation 
to  the  $2,643  worth  of  goods  taken  by  Hedges  in  excess  of 
his  claim. 

A  decree  will  be  entered  accordingly. 

The  claim  of  Hedges  was  only  for  |10,608,  June  8, 1857.    He  received 
on  that  day  $865.58,  in  book  accounts,  and  |12,885.55  in  goodis^—Beportcr. 
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FEEDERICK  WALDORF  et  al.  v.  THE  PROPELLER 
NEW*YORK,  S.  D.  CALDWELL,  Claimant. 

DiSTKICT    COUBT NoBTHEBN   D18TBIOT   OF    OlIIO 1862. 

RULES  OF  SAILING THE  BULB  AS  TO  HOW  8TEAMEB8  AND  SAILING 

VESSELS   SHOULD    FBOCEED   AS   TO   AVOID   COLLISION. 

1.  The  navigation  of  sailing  vessels,  and  those  propelled  by  steam,  ap- 
plicable in  cases  of  collision,  is  governed  by  this  rule:  The  sailing  ves- 
sel is  to  pursue  her  course ;  the  duty  of  those  managing  the  steam  vessel 
being  to  so  direct  its  course,  or  modify  its  speed,  as  to  avoid  a  collision. 
It  follows  that  a  change  of  the  sailing  vessel,  though  made  with  the  view 
of  preventing  a  collision,  is  a  mismanagement  of  the  vessel. 

2.  But  this  rule  is  not  so  imperative  as  to  forbid  a  change  in  the  course 
of  the  sailing  vessel,  should  it  be  manifest  that  a  collision  cannot  other- 
wise be  prevented,  or  that  such  change  is  made  because  the  danger  of 
such  collision  is  imminent  and  impending.  In  such  circumstances, 
whether  such  change  in  the  course  of  the  sailing  vessel  tended  to  an 
avoidance  of  the  collision  or  not,  is  not  of  legal  importance. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Names  of  proctors  do  not  appear, 

WiLLSoN,  J. — This  is  a  proceeding  in  rem  in  a  canse  of 
collision. 

The  libellants  were  the  owners  of  the  schooner  Dawn,  a 
vessel  of  over  two  hundred  tons  burthen,  which  vessel  was 
run  into  and  immediatelj  sunk,  in  Lake  Erie,  by  the  pro- 
peller New  York,  at  about  five  o'clock  in  the  morning  of  the 
2l8t  of  October,  1859. 

It  is  averred  in  the  libel  that  the  schooner  was  on  a  voy- 
.age  from  Buffalo  to  the  port  of  Monroe,  in  the  State  of 
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Michigan,  with  a  cargo  of  salt  and  assorted  merchandise. 
That  during  the  voyage,  between  five  and  six  o'clock  in  the 
morning  of  the  21st  of  October,  1859,  the  said  schooner 
being  then  about  twelve  miles  westerly  of  Port  Stanley,  in 
Canada,  having  a  good  northerly  sailing  breezey»and  standing 
on  a  steady  course  of  S.  W,  by  W.,  the  first  mate,  who  then 
had  watch  and  was  commanding,  officer  of  the  deck,  discov- 
ered the  white  light  of  a  steam  propeller  approaching  the 
vessel,  and  bearing  about  one  point  on  her  starboard  bow; 
that  at  that  time  there  were  on  the  deck  of  the  schooner, 
with  the  mate,  two  able-bodied  seamen — one  at  the  wheel,  and 
one  in  the  bow  —  on  the  lookout;  that  the  attention  of  the 
mate  was  immediately  called  to  the  light  of  the  propeller, 
which  was  thus  first  seen  by  the  lookout  on  board  of  the 
vessel  about  ten  minutes  before  the  collision;  that  the 
schooner  was  kept  steadily  on  her  course  of  S.  W.  by  "W. 
until  just  before  the  collision,  when  the  mate,  being  satisfied 
that  the  propeller  would  strike  the  schooner,  and  knowing 
that  he  could  get  to  the  windward  of  the  propeller,  ordered 
the  vessel's  helm  to  be  put  hard  up,  which  order  was  promptly 
executed,  and  almost  immediately  thereafter  the  propeller 
struck  the  schooner  in  or  near  the  main  chains,  cutting  her 
to  the  water's  edge,  so  that  she  immediately  filled  with  water 
and  sunk.  It  is  further  alleged  in  the  amended  libel  that  the 
schooner  was  tight,  staunch,  and  well  manned  and  provided, 
and  that  at  the  time  of,  and  just  before  the  collision,  she 
had  her  starboard  tacks  aboard,  going  off  large,  with  a  white 
light  burning  brightly  upon  her  pall  bit,  and  that  the  sky 
was  clear,  with  no  fog  or  haze  upon  the  water  to  obstruct  the 
vision. 

Stephen  D.  Caldwell,  as  claimant  and  sole  owner  of  the 
propeller  New  York,  has  filed  his  answer,  setting  forth 
among  other  things,  that  the  said  propeller,  at  the  time  of 
the  casualty,  was  on  her  way  from  Toledo  to  Dunkirk,  and 
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was  following  the  north  shore  of  the  lake  on  account  of  the 
wind,  which  blew  fresh  from  the  N.  N.  W.;  that  she  was 
steering  her  oonrse  E.  N.  E.,  when  about  eight  miles  from 
the  north  shore,  and  some  twelve  miles  to  the  westward  of 
Port  Stanley;  that  in  that  vicinity,  and  while  steering  the 
course  last  aforesaid,  the  second  mate,  who  was  the  officer 
liaving  command  of  the  propeller,  saw  the  light  of  the  Dawn 
nearly  ahead,  but  bearing  to  the  larboard  of  the  propeller's 
course;  that  as  the  schooner  and  propeller  approached,  in 
order  to  give  her  a  good  berth,  the  second  mate  ordered  the 
wheelsman  of  the  propeller  to  put  the  wheel  aport,  and  the 
order  was  obeyed,  which  was  some  four  minutes  previous  to 
the  collision;  that  the  schooner's  light  continued  to  bear  to 
the  lai'board  as  the  two  vessels  approached  each  other,  and 
the  second  mate  ordered  the  wheelsman  the  second  time  to 
put  the  wheel  more  aport,  so  as  to  give  the  schooner  ample 
room  to  pass  in  safety,  which  order  was  obeyBd.  But  after 
this  second  order  was  giren,  and  the  propeller  was  steering 
to  pass  to  the  starboard,  the  helm  of  the  schooner  was  sud- 
denly put  to  the  starboard,  which,  unexpectedly  to  the  officer 
in  command  of  the  propeller,  brought  the  schooner  directly 
across  the  course  of  the  propeller,  and  as  soon  as  this  was 
discovered  the  officer  of  the  propeller  ordered  the  wheel 
astarboard,  and  gave  the  proper  signals  for  the  stopping  and 
backing  of  the  engines  in  order,  if  possible,  to  prevent  a 
collision,  and  the  engineers  commenced  backing,  but  the  dis- 
tance between  the  two  vessels  was  too  short  to  enable  the 
propeller  to  swing  sufficiently  to  avoid  the  schooner  or  to 
stop;  and  the  propeller,  consequently,  struck  the  schooner  on 
the*  starboard  side,  abaft  the  main  chains,  and  she  sank  in 
about  twenty  minutes;  and  that  the  disaster  happened  with- 
out any  fault  on  the  part  of  those  having  charge  of  the  pro- 
peller, and  solely  by  the  improper  conduct  and  fault  of  those 
in  charge  of  the  schooner. 
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Such  are  the  detailed  statements  as  to  the  movements  of 
the  two  vessels  placed  on  the  record  by  the  respective  parties, 
and  of  the  conduct  of  those  in  charge  of  them  at  the  time 
of  the  collision. 

It  accordingly  becomes  necessary  to  examine  the  proofs  in 
the  case,  in  order  to  trace  the  fault  to  the  party  really 
culpable,  and  on  whom  the  loss  should  properly  fall. 

There  are  some  leading  facts  disclosed  by  the  evidence 
about  which  there  can  be  no  controversy.  Jhese  are:  that 
the  wind  was  N.  N.  "W.  The  course  of  the  schooner,  till  a 
few  moments  before  the  collision,  was  S.  W.  by  "W.,  and  the 
course  of  the  propeller,  E.  N.  E. 

The  speed  of  the  schooner  was  five  miles  an  hour,  and 
that  of  the  propeller  about  ten  miles  an  hour.  Those  on 
watch  upon  their  respective  vessels  discovered  each  other's 
white  lights  one  point  over  their  weather  bows  about  fifteen 
minutes  before  the  vessels  came  in  contact.  The  schooner 
had  her  starboard  tacks  aboard,  and  exhibited  a  bright,  white 
light  upon  her  pall  bit,  and  as  her  course  was  S.  W.  by  W., 
with  the  wind  abaft  the  beam,  she  was,  in  technical  language, 
"going  off  large."  The  propeller  struck  the  hull  of  the 
schooner  in  the  main  chains  stem  on^  the  two  vessels  making 
an  angle  of  about  thirty  degrees  at  the  point  of  contact. 

It  is  conceded  that  these  important  facts  were  fully  estab- 
lished by  the  proofs  made  upon  the  hearing  of  the  cause. 

In  order  to  ascertain  the  faulty  if  any  there  was,  let  us 
first  examine  the  question  with  reference  to  the  management 
and  conduct  of  the  Dawn. 

As  the  wind  was  N.  N.  W.,  and  tlie  vessel's  course  was  S. 
"W.  by  "W.,  she  properly  exhibited  a  white  signal  light,  and 
that  light  was  put  in  the  proper  place,  to-wit:  on  the  ves- 
sel's pall  bit.  That  this  light  was  good  and  sufficient,  and 
burning  brightly  before  and  at  the  time  of  the  disaster,  is 
clearly  proved  by  the  testimony  of  the  three  men  on  the 
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deck  of  the  Dawn,  and  also  by  that  of  the  second  mate  ol  ^ 
the  propeller,  who  was  the  commanding  officer  of  her  deck 
at  the  time,  and  who  swears  that  he  saw  the  Dawn's  light 
fifteen  minntes  before  the  collision,  and  that  ^^it  was  a  bright^ 
white  light,^^ 

Nor  is  there  any  doubt  about  the  vessel's  being  suitably 
officered  and  manned.  John  Yarrer,  the  mate,  was  the  officer 
of  the  deck  at  the  time.  His  experience  of  thirteen  years 
as  a  sailor  upon  the  lakes,  and  the  intelligence  and  apparent 
candor  with  which  he  testified,  satisfies  us,  not  only  that  he 
was  amply  qualified  for  the  duties  of  his  post,  but  also  that 
his  statement  of  what  occurred  on  the  vessel  contains  a 
truthful  narration  of  facts.  The  man  at  the  wheel  evidently 
understood  and  faithfully  performed  his  duties.  He  swears 
that  he  has  followed  the  waters  since  1851,  sailing  from  New 
York  to  Charleston,  Savannah,  and  the  West  Indies,  and  on 
Long  Island  Soimd  and  the  lakes. 

Ko  exception  is  urged  against  the  competency  or  fidelity 
of  George  E.  Soules,  who  was  on  watch  forward  of  the  fore- 
rigging  performing  the  service  of  a  "lookout,"  as  he  promptly 
reported  to  the  officer  of  the  deck  tha  propeller's  light  as 
soon  as  it  was  visible.  Indeed,  we  are  satisfied  that  no  fault 
can  be  justly  charged  to  the  schooner,  unless  it  be  the  change 
in  her  course,  which  was  effected  a  few  moments  before  the 
collision;  and  the  question  now  is,  whether  that  change  of 
course  was  justified  by  the  circumstances  of  the  case,  and 
from  a  just  apprehension  of  impending  danger. 

When  a  steamer  meets  a  sailing  vessel,  the  general  rule  is, 
that  the  vessel,  whether  close  hauled  or  with  the  wind  free, 
has  a  right  to  keep  her  course,  and  it  is  the  duty  of  the 
steamer  to  adopt  such  precautions  as  will  avoid  her. 

We  see  no  objection  to  this  rule,  as  applied  in  the  case  of 
St.  John  V.  Paine  et  al.,  10  How.  E.  584,  where  it  is  said, 
tliat  by  an  adherence  to  it  on  the  part  of  the  sailing  vessel, 
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the  steamer,  with  a  proper  lookout,  will  be  enabled,  when 
approaching  in  opposite  directions,  to  adopt  the  necessary 
measures  to  avoid  the  danger,  as  she  will  have  a  right  to 
assume  that  the  sailing  vessel  will  keep  her  course,  and  that 
if  the  latter  fails  to  do  this,  the  fault  will  be  attributable  to 
her,  and  the  master  of  the  steamer  will  be  held  responsible 
only  for  a  fair  exertion  of  the  power  of  his  vessel  to  avoid 
th<3  collision  under  the  unexpected  change  of  the  course  of 
the  sailing  vessel,  and  the  circumstances  of  the  case. 

But  to  this  general  rule  (as  thus  explained),  there  are 
exceptional  cases.  When,  for  instance,  the  rule  cannot  be 
followed  without  defeating  the  end  for  which  it  is  estab- 
lished, or  without  producing  the  mischief  it  is  designed  to 
avert,  it  will  have  no  application;  and  in  such  a  case  a  de- 
parture from  it  would  be  both  justifiable  and  commendable. 
Hence,  when  a  sailing  vessel  is  approaching  a  steamer  com- 
ing from  an  opposite  direction,  and  from  their  proximity  to 
each  other  the  danger  of  collision  becomes  imminent  and 
impending,  the  vessel's  course  may  be  changed  in  any  man- 
ner which,  in  the  opinion  of  those  navigating  her,  will  lessen 
the  hazards  of  the  disaster.  And  in  such  a  case,  whatever 
may  be  the  error  of  judgment  on  the  part  of  those  in  charge 
of  the  sailing  vessel,  the  steamer  will,  nevertheless,  be  held 
responsible  for  the  consequences  of  the  collision;  and  for  the 
obvious  reason  that  those  who  produced  the  peril  and  put 
the  vessel  in  jeopardy  should  be  chargeable  with  the  fault, 
and  respond  in  damages. 

What,  then,  were  the  facts  and  circumstances  attending 
the  change  of  course  of  the  Dawn? 

The  mate  of  the  schooner,  who  at  the  time  was  oflScer  of 
the  deck,  and  who  gives  an  account  of  what  occurred  on 
board,  from  the  first  appearance  of  the  propeller's  light  to 
the  time  of  collision,  says,  that  when  the  man  on  the  look- 
out forward  reported  a  light  ahead  one  point  over  the  weather 
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bow,  he  (the  mate)  looked  and  found  it  to  be  a  white  light 
in  the  direction  reported.  He  then  went  aft,  examined  the 
compass,  and  found  the  vessel  on  her  regular  course — S.  W. 
by  W.  He  told  the  wheelsman  to  *  keep  her  so.  He  then 
went  forward,  and  paced  the  deck  a  half  dozen  times,  watch- 
ing the  approaching  light,  which  continued  its  bearing  to 
the  windward.  The  man  forward  then  said  it  was  a  propel- 
ler. He  went  aft  and  again  looked  at  the  propeller,  and 
became  convinced  his  vessel  was  in  danger  of  being  run  into* 
He  promptly  ordered  the  wheelsman  to  put  the  helm  hard 
up  and  keep  her  away.  The  wheelsman  not  being  able  to 
execute  the  order  speedily,  the  mate  went  to  his  assistance, 
and  immediately  thereafter  ran  forward,  shook  the  cabin  door 
as  he  passed,  to  wake  up  the  captain,  and  jumped,  as  quick 
as  possible,  about  ten  feet  forward  of  the  main  rigging,  and 
ati;hat  moment  the  propeller  struck  the  vessel  in  the  main 
chains,  stem  on. 

And  he  says  not  more  than  a  minute  of  time  elapsed  before 
the  collision,  after  he  ascertained  that  the  approaching  vessel 
was  a  propeller,  and  that  if  the  schooner  had  kept  her  course 
the  propeller  would  have  struck  the  schooner  somewhere  in 
the  fore  rigging,  as  the  propeller,  when  the  vessel's  helm 
was  put  hard  up,  was  not  further  distant  than  twice  her 
length. 

This  sworn  statement  of  the  mate  is  substantially  corrob- 
orated by  the  testimony  of  the  wheelsman,  and  also  by  that 
of  the  watchman,  who  was  acting  as  a  lookout.  Nor  can  we 
see  anything  in  the  testimony  of  the  commanding  officer  of 
the  propeller  which  contradicts  or  tends  to  weaken  this  testi- 
mony of  the  men  on  the  schooner.  He  swears  that  while  in 
the  pilot  house,  after  he  had  given  the  two  orders  to  port  the 
propeller's  wheel  (the  last  of  which  orders  was  given  about 
one  minute  before  the  collision),  he  kept  looking  at  the 
schooner,  cmd  he  then  first  saw  her  swinging  to  the  south- 
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ward.  He  reached  back,,  rang  the  stopping  bell,  ordered  the 
wheelsman  to  starboard  the  helm,  ran  to  the  top  of  the  pilot 
house  (a  distance  of  forty  feet),  and  before  he  got  there  the 
collision  took  place. 

These  are  the  leading  circumstances  as  disclosed  by  the 
testimony  upon  which  to  determine  the  propriety  of  the 
order  given  to  change  the  vessel's  course  to  the  southward. 
None  of  the  witnesses  are  able  to  give  the  exact  heading  of 
either  vessel  at  the  time  they  came  in  contact.  The  execu- 
tion of  the  last  order  on  the  propeller  had  simply  the  effect 
of  checking  her  swing  to  the  starboard.  The  mate  does  not 
think  it  had  the  effect  of  bringing  the  bow  of  the  propeller 
to  port  before  she  struck.  And  he  says  when  the  order  to 
starboard  was  given  a  collision  was  inevUable. 

From  a  careful  examination  of  all  the  evidence  in  the  case 
we  are  satisfied  that  the  Dawn  committed  no  fault;  and  that 
the  order  to  port,  by  the  execution  of  which  she  began  to 
swing  to  the  southward,  was  given  under  such  circumstances 
as  to  be  justified  by  the  impending  danger  of  collision,  and 
by  those  prudential  considerations  which  always  charaterize 
good  seamanship. 

The  next  inquiry  is,  whether  this  collision  was  a  casualty 
for  which  no  blame  should  be  imputed  to  either  party,  or 
did  it  result  from  the  carelessness  and  improvidence  of  those 
in  charge  of  the  propeller? 

In  the  case  of  the  Steamer  Oregon  v.  Rocca  et  al.,  18 
How.  R.  570,  it  was  held,  that  when  a  steamer  approaches  a 
sailing  vessel,  the  steamer  is  required  to  exercise  the  neces- 
sary precautions  to  avoid  a  collision;  and  if  this  be  not  done 
prima  fade^  the  steamer  is  chargeable  with  fault.  This  is 
substantially  the  same  rule  as  the  one  laid  down  by  the  court 
in  St,  John  v.  Paine  et  al.  It  was  again  affirmed  in  the 
case  of  the  Genessee  Chiefs  12  How.  461.  And  yet  again,  in 
the  case  of  TJie  Steamship  Pacific  v.  Rumhall^  21  How.  372. 
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The  rule  is  made  thus  stringent  upon  steamers,  because 
they  possess  a  power  to  avoid  a  collision  not  belonging  to 
sailing  vessels,  even  with  a  free  wind,  the  master  having  the 
steamer  under  his  command,  both  by  altering  the  helm  and 
stopping  the  engines.  Hence,  greater  caution  and  vigilance 
are  to  be  exacted  from  those  in  charge  of  them  to  avoid  the 
dangers  of  navigation.  This,  (said  Mr.  Justice  Kelson,) 
justly  results  from  the  superior  power  to  direct  and  control 
the  course  and  speed  of  the  vessel,  and  the  serious  damages 
consequent  upon  a  failure  to  avoid  the  dangers. 

Many  of  the  allegations  contained  in  the  claimant's  answer, 
in  this  case,  are  fully  sustained  by  the  proofs.  Those  allega- 
tions we  pass  over  without  any  comment  upon  the  evidence 
which  supports  them.  It  will  only  be  necessary  to  refer  in 
detail,  to  the  testimony  of  the  second  mate  of  the  propeller, 
to  ascertain  the  true  cause  of  the  collision. 

He  was  the  commanding  officer  of  the  propeller  at  the 
time  of  the  disaster.  He  says,  that  while  in  the  pilot-house 
watching  for  lights,  he  saw  the  bright  white  light  of  the 
Dawn  fifteen  minutes  before  the  collision,  and  it  bore  less 
than  a  point  over  the  propeller's  bow.  He  looked  at  the 
compass  and  found  his  vessel  steering  a  quarter  of  a  point 
northerly  of  her  true  course.  She  was  then  brought  to  her 
regular  course  of  E.  N.  E.,  and  kept  upon  it  ten  minutes. 
At  the  end  of  the  ten  minutes,  the  Dawn's  light  bore  one 
point  over  his  port  bow.  He  then  gave  the  order  to  port, 
and  in  a  quarter  of  a  minute  she  was  steadied  on  a  course  of 
E.  by  N.  and  kept  upon  it  two  minutes,  and  the  order  was. 
given  to  port  more.  This,  he  says,  was  about  a  minute  be- 
fore the  collision,  and  up  to  this  time  the  speed  of  the  pro- 
peller had  not  been  checked.  He  at  once  saw  that  a  collision 
was  inevitable;  hastened  to  the  top  of  the  pilot  house,  and 
before  he  could  get  there  the  vessels  collided. 

This  coming  in  such   dose  proximity  to  the  schooner. 
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without   any  abatement  of  the  propeller's   speed,  was  the 
result  of  recklessness  or  ignorance,  or  of  both  combined. 

That  the  second  mate  was  totally  incompetent  to  have 
command  of  the  propeller,  is  perfectly  apparent  by  a  refer- 
ence to  his  own  testimony. 

To  the  question,  as  to  "  what  course  a  sailing  vessel  could 
steer  with  a  green  light,  the  wind  being  N.  N.  W.,"  his 
reply  is:  "Cannot  tell,  exactly;  she  could  sail  S.  E.  by  E. 
Can't  tell  whether  she  could  steer  any  other  course  or  not." 
And  to  the  question,  "  What  course  could  a  sail  vessel  steer 
and  carry  a  red  light,  the  wind  being  N.  N.  W.,"  he  reveals 
his  ignorance  in  the  reply,  and  bluntly  says — ^^ The  fact  m, 
/  cannot  tell^  He  further  says,  on  cross-examination,  that 
if  he  had  been  approaching  a  red  light,  when  and  where  he 
saw  the  white  light  of  the  Dawn,  he  should  have  concluded 
the  schooner  was  going  across  the  lake,  and  he  would  have 
put  the  vessel  astarboard;  and  he  gives  it  as  his  opinion,  as 
an  expert,  that  such  a  light  would  not,  if  the  wind  was  N. 
N.  W.,  entitle  a  sail  vessel  to  steer  west.  He  finally  reveals 
the  true  cause  of  the  disaster,  when  he  swears,  that  he  had 
no  idea  that  the  course  of  the  Dawn  crossed  that  of  the  pro- 
peller, and  that  if  he  had  supposed  the  lines  of  progress  of 
the  two  vessels  crossed  each  other,  he  would  not  ha/oe  done  ' 
as  he  did. 

Now,  the  most  ignorant  deck  hand  on  the  propeller  ought 
to  have  known,  that  if  the  wind  was  N.  N.  W.,  the  white 
light  of  the  Dawn  indicated  her  course  southerly  of  the  point 
"W.  S.  W.,  and  that  the  courses  of  the  two  vessels  Tntist 
necessarily  cross  each  other.  The  exhibition  of  the  vessel's 
white  light  told  as  plainly  as  could  the  compass  in  the 
schooner's  binnacle. 

The  ignorance  and  unskillfulness  on  the  part  of  the  officer 
in  charge  of  the  propeller,  and  his  incapacity  to  understand 
and  perform  the  most  important  duties  of  his  post,  beyond 
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question^  brought  about  the  ooUision.  This  view  of  the  case 
renders  it  unnecessary  for  us  to  examine  and  pass  .upon  sev- 
eral  other  points  brought  to  our  attention,  and  ablj  argued 
by  the  learned  counsel  on  both  sides. 

We  are  clearly  of  the  opinion  that  the  propeller  was  in 
fanlt,  and  that,  consequently,  she  must  be  held  liable  for  the 
damages  sustained  by  the  owners  of  the  schooner. 

It  only  remains  to  consider  the  question  of  damages. 

The  schooner  Dawn  was  built  at  Milan,  in  the  winter  of 
1846-7,  and  was  put  into  commission  in  May,  1847.  She 
was  constructed  under  the  immediate  supervision  of  James 
P.  Gay,  and  at  a  cost  of  $9,500. 

Gay  testifies  that  the  materials  used  in  the  workmanship 
upon  her,  generally,  were  superior  to  those  of  other  vessels 
of  her  class.  Tliat  a  considerable  amount  of  money  was 
expended  in  salting;  and  also  in  protecting  her  upper  works 
by  means  of  oil  and  white  lead.  He  says  every  precaution 
was  taken  in  her  construction  necessary  to  prolong  her  life, 
and  for  this  purpose  one  thousand  dollars  more  were  expended 
than  is  ordinarily  bestowed  on  vessels  of  her  class. 

He  overhauled  and  examined  her  when  she  was  seven  years 
old,  and  found  her  hull  and  masts  sound.  He  again  exam- 
ined her  hull  about  three  years  since,  and  he  says  he  foimd 
it  entirely  sound,  and  the  vessel  itself  in  better  condition 
than  many  of  those  of  half  her  age.  In  his  opinion,  her 
value  in  1859  was  from  $2,500  to  $3,000. 

In  1855,  the  Dawn  sprung  a  leak  in  a  gale  and  was  sunk 
off  Long  Point,  in  Lake  Erie.  In  about  a  week  afterwards, 
she  was  pumped  out,  towed  to  Buffalo,  and  put  on  the  dry 
dock  for  repairs.  By  the  accident,  the  vessel's  beams  were 
raised  off  the  clamps  at  one  end,  the  centre  box  started,  and 
some  damage  done  to  the  plankshire. 

Vincent  Bidwell  testifies  that  he  carefully  examined  her 
hull  while  on  the  dry  dock,  and  found  no  decay  in  her  timbers. 
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and  that  after  the  repairs  were  made,  the  veBsel  was  in  as 
good  condition  as  before  the  accident. 

Charles  A.  Gardner,  marine  inspector  for  the  Board  of 
Underwriters,  examined  the  Dawn  in  1858,  for  the  purpose 
of  knowing  what  rate  to  charge  for  insurance  on  her  hull. 
He  reported  her  then  value  to  be  $3,000.  But  his  valua- 
tion was  reduced  by  the  board,  and  put  on  the  books  of  the 
association  at  $2,500,  for  the  year  1859. 

A  large  amount  of  testimony  has  been  taken  in  this  case, 
showing  a  general  depreciation  in  the  market  value  of  vessel 
property  since  1855,  and  also  the  ordinary  depreciation  from 
age  and  wear.  Mr.  Bidwell  puts  this  general  depreciation, 
from  1855  to  1859,  at  35  per  cent.  And  many  of  the  wit- 
nesses estimate  the  annual  depreciation  from  ordinary  wear 
and  age,  to  be  about  ten  per  cent. 

Though  the  testimony,  as  to  the  value  of  the  Dawn,  in 
1859,  is  conflicting,  yet  from  a  careful  examination  of  all  the 
evidence  on  this  branch  of  the  case,  giving  due  weight  to  the 
testimony  of  those  witnesses  who  have  the  best  means  of 
knowledge,  we  have  come  to  the  conclusion  that  her  value, 
at  the  time  of  the  collision,  was  $2,000. 

A  decree  will  accordingly  be  entered  in  favor  of  the  libel- 
lants  for  that  amount. 
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BURT,  WILCOX  &  BARTON  v.  HENRY  KETES.et  al. 

■ 

CiBcmr  Court — Nokthern  District  of  Ohio — Koyember 

Term,  1861. 

In  Chancery. 

1.  Relation  of  State  Laws  to  United  States  Courts  sitting  as 
Courts  of  Law  and  Equity — Jurisdiction. — ^The  State  Laws  constitute 
a  rule  of  decision  to  the  courts  of  the  United  States  when  sitting  as  courts 
of  law  in  civil  matters  within  a  particular  State,  hut  this  rule  does  not 
apply  to  a  Circuit  Court  of  the  United  States  when  sitting  as  a  Court 
of  Chancery.  It  is  governed  hy  the  general  principles  of  equity  in  the 
exercise  of  its  equitahle  powers. 

2.  Jurisdiction  of  the  District  Court  of  the  United  States  to 
declare  assignment  fraudulent,  notwithstanding  special  pro- 
visions OF  State  statute.— The  Circuit  Court  of  the  United  States  has 
jurisdiction  to  declare  void  a  fraudulent  assignment,  notwithstanding  the 
special  provisions  of  a  State  statute,  as  to  setting  aside  assignments  made 
hy  a  debtor  in  contemplation  of  insolvency,  and  it  can  direct  the  applica- 
tion of  the  fund  assigned. 

8.  Federal  Court  mat  declare  priority  of  satisfaction,  though 
State  statute  provide  otherwise — The  Ohio  statute  provides  that  a 
fraudulent  assignment  so  made  shall  enure  to  the  benefit  of  all  the  cred- 
itors of  the  assignor  in  proportion  to  the  amount  of  their  respective  claims, 
prescribing  a  specific  mode  of  making  distribution  through  the  agency  of 
an  assignee  appointed  by  the  Probate  Judge.  Notwithstanding  the  Cir- 
cuit  Court  of  the  United  States  has  jurisdiction  in  equity,  and  in  that  court 
a  particular  creditor,  who  sues  for  himself  alone,  will  entitle  himself  to  a 
prior  equity  to  the  payment  of  his  entire  debt,  and  the  court  will  direct  the 
application  of  the  residue  of  the  fand. 

4.  As  between  a  Court  of  United  States  and  State  Court — 
Which  has  jurisdiction,  and  when. — ^Where  a  question  of  jurisdic- 
tion arises  &s  between  a  court  of  the  United  States  and  a  State  court, 
the  court,  which  first  acquires  possession  of  the  fund,  or  subject  of  the 
action  or  jurisdiction  over  the  matter  by  process  against  the  person,  has 
exclusive  jurisdiction. 


62  CIRCUIT  COURT.  [November, 

Burt,  Wilcox  &  Barton  v.  Henry  Eeyes  et  al. 

6.  Vion^ANT  Creditor. — The  vigilant  creditor  acquires,  by  pursuing 
bis  claim  a  preferable  equity,  which  attaches  and  becomes  a  specific  lien 
by  the  filing  of  his  bill. 

6.  Rule  of  Profertt  — ^Whenever  the  State  court  acquires  possession 
and  control  of  the  insolvent  debtor*s  property,  it  has  the  unquestioned 
power  to  dispose  of  it  and  give  a  good  title.  To  this  extent  the  State  law 
is  a  nUe  of  property, 

m 

Henry  Keyes  was  a  partner  in  the  firm  of  Keyes,  White 
&  Co.  His  son,  Martin  Keyes,  was  also  a  member  of  that 
firm.  Henry  Keyes,  being  a  man  of  wealth,  loaned  his  name 
in  order  to  obtain  crc^dit  for  the  firm.  The  other  members 
had  bnt  little  financial  standing.  On  the  8th  of  February, 
1858,  their  liabilities  were  $54,800,  when  the  firm  failed. 
On  the  28th  of  February,  1858,  Henry  Keyes  conveyed  to 
his  two  sons,  Henry  and  Elias  H.  Keyes,  all  his  unencum- 
bered real  estate,  and  gave  them  ten  years  in  which  to  pay 
for  it.  He  well  knew  of  the  embarassed  condition  of  the 
firm,  for  he  had  prior  to  that  time  obtained  an  extension  for 
as  much  as  $20,000  of  the  firm  debts  and  had  secured  the 
same;  besides  had  joined  in  an  assignment  to  a  trustee  of  the 
firm  assets  to  secure  debts.  The  complainants  here,  Burt, 
Wilcox  and  Barton,  had  obtained  judgments  in  the  months 
of  August,  1858,  and  April,  1859,  and  filed  this  bill  on  the 
11th  day  of  May,  1859,  in  the  Circuit  Court  of  the  United 
States,  to  set  aside  the  conveyance  made  by  Henry  Keyes  to 
his  two  sons,  alleging  that  such  conveyance  was  made  to 
hinder,  delav  and  defraud  his  creditors. 

The  act  of  the  Ohio  Legislature,  regulating  assignments, 
of  April  6,  1859,  on  which  some  of  the  pleadings  are  based, 
is  fully  explained  in  the  opinion.  This  is  especially  so  with 
regard  to  the  17th  section  of  that  act. 

Keith  c&  Cooriy  for  plaintiff. 

J.  Q.  Fanner^  for  defendant. 
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WiLLSON,  J. — The  two  important  inquires  involved  in  the 
case,  are— 

1st — Was  the  sale  made  by  Henry  Keyes  to  his  two  sons, 
on  the  28th  of  February,  1858,  a  fraudulent  sale  as  to  his 
creditors,  and 

2nd — If  the  sale  was  fraudulent,  then  have  these  com- 
plainants any  prior  equities  over  the  other  creditors  of  Henry 
Keyes  by  virtue  of  this  proceeding  in  chancery,  or  do  his 
creditors  all  stand  upon  equal  footing  under  the  operation  of 
the  17th  section  of  the^act  of  the  Ohio  Legislature,  regula- 
ting assignments,  passed  April  6, 1859.      Yol.  56  Stat.,  p.  225. 

Frcmd  is  not  to  be  considered  as  a  simple  fact,  but  a  con- 
clusion to  be  drawn  from  all  the  circumstances  of  the  case. 
It  may  be  inferred  from  the  nature  of  the  contract  itself,  or 
from  the  condition  or  circumstances  of  the  parties.  The 
general  principle  is  well  settled,  that  equity  will  give  relief 
Rgsiin8t  jn*esumptwe  JratuJls,  and  therein  will  go  further  than 
courts  of  law,  where  fraud  must  be  proved  and  not  presumed. 
It  is  true  that  some  eminent  judges  have  said  that  a  deed 
cannot  be  fraudulent  unless  it  be  fraudulent  both  in  law  and 
equity.  But  it  was  the  clear  doctrine  of  Lord  Hardwicke, 
and  of  the  English  Court  of  Chancery  up  to  his  time,  that 
there  are  many  instances  of  fraud  that  would  in  equity  aflTect 
instruments  in  writing  concerning  lands,  of  which  the  law 
could  not  take  notice. 

In  accordance  with  these  principleSj  a  great  number  and 
variety  of  modem  cases  have  been  decided  in  England  and  in 
this  country,  and  relief  aflforded  in  equity,  where,  from  the 
nature  of  the  transaction  and  situation  of  the  parties,  fraud 
Tnighi  he  presufned. 

"What  then,  were  the  circumstances  attending  the  sale  of 
.the  land  in  question,  on  the  28th  of  February,  1858,  and 
what  was  the  relation  of  the  parties  in  that  transaction  to  one 
another  and  to  the  creditors  of  Henry  Keyes? 
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From  the  bill,  answers,  and  the  mass  of  testimony  produced 
at  the  hearing  of  the  cause,  some  leading  facts  stand  out  as 
prominent,  as  they  are  in  themselves  important. 

It  appears  that  for  some  time  previous  to  February,  1858, 
Henry  Keyes  was  a  partner  in  the  mercantile  firm  of  Keyes, 
White  &  Co.,  doing  business  at  Beloit,  in  the  state  of  Wis- 
consin. The  individuals  comprising  that  firm  were  Ira 
White,  the  defendant  Keyes,  and  his  son,  Martin  Keyes.  As 
between  the  partners  themselves,  Henry  Keyes  had  no  pecu- 
niary interest  in  the  profits  of  the  A)ncern,  but  entered  into 
the  firm  to  give  it  credit  and  to  advance  the  interest  of  his 
son  Martin.  From  the  acknowledged  wealth  of  Henry  Keyes, 
the  firm  easily  obtained  credit  for  goods  purchased  to  a  large 
amount,  so  that  on  the  8th  of  February,  1858,  its  outstanding 
liabilities  had  accumulated  to  the  sum  of  $54,800.  On  that 
day  the  concern  failed  and  made  an  assignment  of  the  com- 
pany's, assets  at  Beliot,  to  Edwin  E.  Wadsworth,  for  the 
benefit  of  the  creditors.  The  assignment  was  made,  and  the 
proper  transfer  of  the  assets  executed  by  all  the  partners,  in- 
cluding Henry  Keyes.  It  is  not  a  little  singular,  that  the 
testimony  of  Ira  White,  the  book-keeper  of  Keyes,  White  & 
Co.,  and  that  of  Wadsworth,  the  assignee,  though  full  in 
other  respects,  does  not  disclose  the  character  or  amount  of 
the  assets  that  passed  into  the  hands  of  the  assignee. 

It  was  within  the  next  twenty  days  after  the  assignment 
of  the  company's  property,  that  Henry  Key e&.  conveyed  all 
his  unencumbered  real  estate  in  Ohio,  to  his  two  sons,  Elias 
and  Henry  P.  Keyes,  and  the  sale  was  made  upon  an  extended 
credit,  running  through  a  period  of  ten  years. 

Henry  Keyes,  in  his  answer,  avers,  that  in  consequence  of 
his  impaired  eye-sight,  and  the  increasing  infirmities  of  old 
age,  he  had  for  a  long  time  previous  contemplated  some 
arrangement  with  his  sons,  by  which  he  should  be  relieved 
from  the  cares  incident  to  the  management  of  his  ^property. 
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And  he  says  the  conveyance  made  by  him  on  the  28th  of 
February,  was  done  in  good  faith,  and  without  reference  to 
any  pecuniary  embarassment  of  his  own,  or  that  of  Keyes, 
Wliite  &  Co.  But  we  are  unable  to  reconcile  this  interpre- 
tation of  the  purpose  of  the  conveyance  with  the  necessary 
consequences  of  the  transaction  upon  the  rights  and  interests 
of  creditors. 

It  clearly  had  the  effect  of  hindering  and  delaying  the 
creditors  of  Keyes,  White  &  Co.,  in  the  collection  of  their 
debts  from  the  only  responsible  member  of  the  lirm,  and  in 
making  the  conveyance,  Henry  Keyes  must  be  considered  as 
having  contemplated  the  legitimate  consequences  of  his  own 
act  in  that  regard.  So  far  as  the  rights  of  third  persons  are 
concerned,  it  is  an  unwarrantable  assumption  to  claim  that 
the  chief  and  responsible  partner  knows  nothing  of  the  affairs 
of  the  partnership.  He  had  already  been  called  upon  to  ad- 
just its  debts,  and  had  in  fact  pledged,  by  way  of  mortgage, 
his  private  property  for  the  payment  of  $20,000  of  the 
liabilities  of  the  firm. 

This  pecuniary  embarassment  of  the  firm  of  Keyes,  Wliite 
&  Co.,  this  extension  of  the  payment  of  $20,000  of  the  lia- 
bilities which  had  become  due,  and  security  given  therefor, 
and  also  the  assignment  of  the  assets  of  the  firm  to  a  trustee 
for  the  benefit  of  creditors,  were  facts  known  to  all  the  parties 
to  the  conveyance  (made  on  the  28th  of  February,  1858), 
when  the  deeds  were  executed. 

There  is  some  testimony  tending  to  show  that  no  change 
of  possession  of  this  property  was  had  after  the  alleged  sale, 
and  that  Henry  Keyes  has  since  that  time,  had  the  sole  man- 
agement and  control  over  it. 

But  from  a  jnst  view  of  the  undisputed  facts  in  the  case, 
titefraiidident  sale  is  suflBciently  apparent,  without  any  con- 
sideration of  the  fact  of  the  vendor's  retaining  possession  or 
control  of  the  land.     It  is  perfectly  clear  from  all  the  circum- 
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stances  attending  the  bargain  and  sale,  and  from  the  intimate 
family  relation  of  the  parties  to  the  transaction,  that  the 
purpose  of  the  pretended  sale,  was,  either  to  save  the  property 
of  Henry  Keyes  from  the  sacrifice  of  a  forced  sale  upon 
attachment  or  execution,  or  to  put  his  property  in  such  a 
condition  as  to  enable  him  to  coerce  a  compromise  with  his 
creditors  on  terms  favorable  to  himself.  In  either  view,  the 
coifveyance  must  be  declared  fraudulent  and  void. 

We  come  to  this  conclusion  with  less  reluctance,  since  it 
appears  that  after  the  commencement  of  this  suit,  the  parties 
to  the  deed  have  themselves  abandoned  the  sale,  and  cancelled 
the  securities  given  for  the  purchase  price. 

The  next  inquiry  is:  Have  these  complainants,  by  this 
proceeding  in  equity,  obtained  rights  in  or  liens  upon  the 
property  in  question,  to  the  exclusion  of  the  other  general 
creditors  of  Henry  Keyes?  Or  do  all  of  his  creditors  stand 
upon  equal  footing,  under  the  operation  of  the  act  of  the  Ohio 
Legislature  of  April  6,  1859? 

The  17th  section  of  the  State  law  provides,  that  "all  trans- 
fers, conveyances  or  assignments  made  with  the  intent  to 
hinder,  delay  or  defraud  creditors,  shall  inure  to  the  equal 
benefit  of  all  creditors  in  proportion  to  the  amount  of  their 
respective  claims,  and  the  Probate  Judge,  after  any  such 
transfers,  conveyance  or  assignment  shall  have  been  declared 
by  a  court  of  competent  jurisdiction,  to  have  been  made  with 
the  intent  aforesaid,  on  the  application  of  any  creditor,  shall 
appoint  an  assignee  according  to  the  provisions  of  this  act, 
who,  upon  being  duly  qualified,  shall  proceed  by  due  course 
of  law  to  recover  possession  of  all  property  so  transferred, 
conveyed  or  assigned,  and  to  administer  the  same  as  in  other 
cases  of  assignments  to  trustees  for  the  benefit  of  creditors.*' 

It  was  insisted  by  the  complainants'  counsel,  in  the  argu- 
ment, that  this  court  is  not  to  be  governed  by  the  State  statute. 
Firsts  because  this  is  a  suit  in  eqxiity,  and  therefore   not 
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within  the  provisionB  of  the  34th  section  of  the  Judiciary- 
Act  of  1789;  and  second^  that  it  is  impossible  for  this  court 
to  carry  out  the  requirements  of  the  State  law,  and  hence  its 
recognition  (as  binding  authority)  would  oust  the  Circuit 
Court  of  that  jurisdiction  of  suits  in  equity  which  rightfully 
belongs  to  it. 

The  legal  principle  involved  in  this  branch  of  the  case,  is 
of  great  practical  importance  to  creditors  pursuing  rem^ies 
against  fraudulent  debtors  in  Ohio,  and  therefore  properly 
demands  a  careful  consideration. 

The  question  here  is  not  a  question  of  the  jurisdiction  of 
this  court  over  the  subject  matter  of  the  suit.  It  is  admitted 
on  both  sides,  that  by  this  proceeding  in  equity,  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Ohio, 
sitting  as  a  Court  of  Chancery,  has  acquired  jurisdiction 
over  the  land  alleged  to  have  been  fraudulently  conveyed, 
and  that  it  has  ample  power  to  declare  the  sale  fraudulent 
and  void.  Hence  those  adjudged  cases,  by  which  questions 
of  jurisdiction  merely  have  been  determined,  have  no  appli- 
cation as  authority  in  the  case. 

The  case  of  WilUams  v.  Benedict  et  aZ.,  8  How.  107,  was 
where,  by  a  statute  of  Mississippi,  it  was  provided,  that  if  it 
appeared  to  the  Orphans'  Court  of  the  State,  that  the  estate 
of  a  deceased  person  was  insolvent,  it  was  made  the  duty  of 
that  court  to  direct  the  property  to  be  sold  by  the  executor 
or  administrator,  and  to  appoint  commissioners  to  audit  the 
claim  &  of  creditors,  and  to  distribute  the  proceeds  of  the 
property  among  the  creditors  in  proportion  to  the  amount 
due  to  them  respectively.  That  case  was  taken  to  the 
Supreme  Court  of  the  United  States  (on  appeal)  by  the 
administrator  of  an  estate  which  had  been  declared  insolvent 
by  the  Orphans'  Court.  The  appellee  had  obtained  judg- 
ment against  the  administrator  in  the  United  States  Court 
for  the  ^Northern  District  of  Mississippi  before  the  adjudica- 
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tion  of  insolvency  by  the  Orphans'  Court,  and  had  issued 
execution  and  levied  on  property  upon  which  the  judgment 
was  a  lien  in  case  the  estate  was  solvent. 

Upon  a  bill,  filed  by  the  administrator  to  stay  proceedings 
on  this  execution,  the  judgment  creditor  insisted  that  the 
estate  was  not  insolvent,  but  had  been  squandered  by  the 
adininistrator,  and  that  the  proceedings  in  the  Orphans' 
Cofirt,  under  the  local  law,  were  no  bar  to  his  recovery  in  a 
court  of  the  United  States,  and  the  court  below  dismissed  the 
bill  for  that  reason.  The  Supreme  Court,  however,  reversed 
the  decree,  and  in  doing  so,  put  its  decision  on  the  ground, 
that  the  jurisdiction  of  the  Orphans^  Court  had  attached 
to  the  assetSj  and  they  could  not  be  seized  by  process  of  a  court 
of  another  jurisdiction.  So,  too,  in  Wiswall  v.  Sampson*^ 
Lessee^  14  How.  52,  it  was  held,  that  where  certain  lands 
were  in  the  possession  and  control  of  a  receiver,  appointed 
by  the  Court  of  Chancery  of  Alabama,  in  a  case  pending 
before  it,  they  could  not  be  sold  by  a  marshal  upon  execution 
issued  out  of  the  Circuit  Court  of  the  United  States, 
although  the  judgment  on  which  process  issued,  w^as  a  lien 
upon  lands,  and  the  execution  was  levied  before  the  receiver 
obtained  actual  possession  of  the  property. 

These  decisions  of  the  Supreme  Court,  and  others  of  the 
same  import,  are  based  upon  the  familiar  doctrine  declared 
by  Lord  Ellenborough  in  Payne  v.  Drew^  4  East.  523,  that 
where  there  are  several  authorities  equally  competent  to  bind 
the  specific  property  of  a  party,  such  property  shall  be  con- 
sidered as  effectually,  and  for  all  purposes  bound  by,  the 
authority  which  first  actually  attaches  upon  it,  or  obtains 
control  over  it,  by  means  of  process  against  the  proper 
persons. 

The  bill,  in  this  case,  was  filed  on  the  11th  day  of  May, 
1859.  The  judgments  in  favor  of  the  complainants,  (on 
which  this  chancery  proceeding  is  predicated)  were  recovered 
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in  August,  1858,  and  April,  1859,  during  all  which  time  the 
legal  title  to  the  land  in  question,  was  in  Henry  P.  and  Elias 
H.  Kejes,  in  virtue  of  the  fraudulent  conveyance  made  on 
the  28th  of  February,  1858. 

At  the  time  of  filing  the  bill,  no  court  of  competent 
jurisdiction  had  declared  the  conveyance  fraudulent.  The 
rights  of  the  complainants  in  the  land,  are  therefore  deter- 
mined according  to  the  condition  of  the  parties  and  of  the 
conveyance  at  the  time  the  bill  was  filed. 

The  sale  and  conveyance  being  now  declared  fraudulent 
and  void,  it  becomes  necessary  to  determine  the  distribution 
of  the  fund  to  accrue  from  a  resale  of  the  land  under  an 
order  of  court.  And  hence  the  question  arises:  Is  the  State 
law  to  be  regarded  as  the  role  of  decision  ?  Or,  in  other  words, 
does  the  local  law  furnish  a  rule  of  projperi/y^  or  does  it 
relate  merely  to  the  remedy  incident  to  proceedings  under 
the  statute  in  the  State  tribunals? 

^^  the  34th  section  of  the  Judiciary  Act  of  September 
24,  1789,  it  is  provided  that  the  "laws  of  the  several 
States,  except  where  the  Constitution,  treaties  or  statutes  of 
the  United  States  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  of  comvion  lawy  in 
the  courts  of  the  United  States,  in  cases  where  they  apply." 

Were  this  the  trial  of  a  case  of  common  law,  there  could 
be  no  question  of  the  applicability  of  the  statute  of  the 
State,  as  furnishing  a  rule  of  decision  for  this  court.  But  the 
Circuit  Court  of  the  United  States,  sitting  in  chancery,  is 
governed  by  the  principles  and  usages  of  courts  of  equity  as 
peculiar  to  themselves,  and  as  contradistinguished  from  courts 
of  common  law.  "For,"  as  was  said  by  Judge  Story,  2  Sum. 
R.  405,  "  the  equity  jurisdiction  of  this  court  is  wholly  inde- 
jiendent  of  the  local  laws  of  any  State,  and  is  the  same  in  its 
nature  and  extent  in  all  the  States;  that  is,  it  is  the  same  in 
its  nature  and  extent,  as  the  equity  jurisdiction  of  England, 
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from  which  ours  is  derived,  and  is  governed  by  the  same 
principles." 

The  same  doctrine  was  asserted  and  maintained  by  Mr. 
Justice  Washington,  in  the  case  of  McFarlane  v.  Griffith^ 
4  Wash.  0.  C.  R.  585.  That  was  a  proceeding  in  chancery, 
by  which  the  complainant  sought  relief  against  his  bond, 
given  for  the  purchase  of  land.  The  suit  was  against  the 
assignee  of  the  bond,  who  was  a  purchaser  for  a  valuable  con- 
sideration, and  without  notice  of  any  equities  between  the 
original  parties.  The  statute  of  Pennsylvania  provided,  that 
^'  the  assignee  of  a  bond  or  mortgage  for  a  valuable  consider- 
ation, and  without  notice,  should  stand  in  no  better  situation 
than  the  assignor,  and  should  be  exposed  and  subject  to  every 
legal  and  equitable  defense  that  could  be  asserted  against 
him."  This  statute  was  intended  to  abrogate  the  well-settled 
principle,  universally  recognized  in  courts  of  equity,  viz. :  That 
against  a  hona  fide  purchase  for  a  valuable  consideration 
paid,  and  without  notice  of  those  circumstances  which  form 
the  basis  of  the  plaintiff's  equity,  the  chancellor  will  take  no 
step  and  grant  no  relief  whatever. 

The  court  in  that  case  held,  that  the  State  law  had  no 
application  as  a  rule  of  decision  tor  the  Federal  Courts  sit- 
ting in  chancery,  and  the  cause  was  decided  without  regard 
to  the  statute,  in  accordance  with  the  principles  recognized 
and  acted  upon  in  courts  of  equity.  So  in  Gaines  v.  Relf^ 
15  Peters  R.  9,  it  is  declared,  that  the  Federal  Courts,  having 
equity  powers,  are  bound  to  proceed  in  equity  causes  accord- 
ing to  the  principl.es,  rules  and  usages,  which  belong  to  the 
courts  of  chancery,  as  contradistinguished  from  the  courts  of 
common  law. 

These  decisions  have  their  foundation  in  the  principle  in- 
corporated into  the  act  of  Congress  of  May  8,  1792,  which 
requires  "the  mode  of  proceedings  in  suits  in  equity  to  be 
in  accordance  with  the  principles  and  usages  of  courts  of 
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equity;"  and  the  Supreme  Court  of  the  United  States,  in 
Suydcum,  v.  Broadnax^  14  Peters,  67,  have  gone  further  and 
declared,  that  the  eleventh  section  of  the  act  to  establish  the 
judicial  courts  of  the  United  States,  carries  out  the  constitu- 
tional right  of  a  citizen  of  one  State  to  sue  a  citizen  of 
another  state  in  the  Circuit  Court  of  the  United  States.  <<  It 
was  certainly  intended  to  give  the  suitors  having  a  right  to 
sue  in  the  Circuit  Court  remedies  co-extensive  with  those 
rights."  And  (the  court  say)  these  remedies  would  not  be 
so,  if  any  proceeding  under  an  act  of  a  State  Legislature,  to 
which  a  plaintiff  was  not  a  party,  exempting  a  person  of  such 
State  from  suit,  could  be  pleaded  to  abate  a  suit  in  the 
Circuit  Court.  The  same  doctrine  is  again  maintained  by 
the  Supreme  Court,  in  the  late  case  of  Green^B  AdrtCx  v. 
Creighton  et  al.,  23  How.  B.  90. 

But  it  is  said  tliat  the  Ohio  statute  of  April  6,  1859, 
operates  as  a  rule  of  property,  and  for  that  reason  furnishes 
a  rule  of  decision  for  this  court  in  causes  of  equity  as  well  as 
in  cases  at  common  law.  In  some  respects  and  in  certain 
contingencies,  this  claim  of  counsel  is  well  founded.  In  a 
case  of  fraudulent  conveyance,  (contemplated  by  the  statute) 
if  the  State  Courts  obtain  jurisdiction  of  the  subject  matter 
of  the  transaction,  that  jurisdiction  is  doubtless  complete 
and  effectual  for  all  purposes,  as  well  in  determining  the 
rights  of  creditors  as  in  carrying  out  the  remedies  provided 
for  in  the  State  law,  where  that  law  has  application.  And 
wherever  that  jurisdiction  is  properly  obtained  by  the  State 
Courts,  and  the  assignee  appointed  by  the  Probate  Judge 
acquires  possession  and  control  of  the  fraudulent  debtor's 
property,  he  has  unquestioned  authority  to  dispose  of  it  and 
give  a  title  that  will  be  good  and  sufficient  everywhere.  To 
this  extent  the  State  law  may  be  regarded  as  furnishing  a 
BTXLE  OF  PKOPEBTT.    But  further  than  this  it  has  no  efficiency, 
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as  a  rule  of  decision  for  this  court  in  tlie  exercise  of  its 
chancery  powers. 

By  the  well-settled  principles  and  long  established  usages 
of  courts  of  equity,  the  doctrine  is  plain,  that  "the  vigilant 
creditor,  pursuing*  his  claim,  acquires  a  preferable  equity, 
which  attaches  and  becomes  a  specific  lien  by  the  filing  of 
his  bill."  And  no  court  in  the  Union  has  maintained  this 
doctrine  more  firmly  than  the  Supreme  Court  of  Ohio,  6 
O.  R.  156;  7  O.  E.  21;  13  Id.  198. 

This  preferable  equity  of  the  vigilant  creditor  is  a  right 
as  well  defined  and  as  exclusive  of  the  claims  of  other  cred- 
itors as  is  the  right  secured  by  a  judgment  lien  upon  the 
debtor's  property. 

The  only  remaining  question  in  the  case  is,  Shall  the  judg- 
ment creditors  of  Henry  Keyes,  who  are  made  defendants  in 
this  suit,  be  admitted  with  the  complainants  to  an  equal 
participation  in  the  fund? 

It  was  competent  for  the  complainants  to  commence  and 
prosecute  this  suit  for  the  joint  benefit  of  themselves,  and 
all  and  any  portion  of  the  creditors  of  Henry  Keyes.  If  it 
was  their  purpose  to  seek  relief  for  creditors  other  than  for 
themselves,  that  intention  should  have  been  manifested  by 
suitable  averments  in  the  bill.  It  is  a  right  of  an  antago- 
nistic defendant  to  have  all  the  material  facts  on  which  relief 
is  sought  specifically  set  forth  in  the  bill,  that  such  facts  may 
be  admitted  or  controverted  by  answer  and  testimony,  and 
no  proofs  in  the  cause  will  be  admitted  unless  secundum 
allegata. 

The  bill  does  not  contain  any  averment  that  the  suit  is 
brought  or  is  to  be  prosecuted  for  the  benefit  of  other  cred- 
itors. Lee  and  other  judgment  creditors  of  Henry  Keyes 
are  made  defendants,  and  the  bill  avers  their  interests  and 
rights  to  be  subject  and  subsequent  to  the  rights  and  equities 
of  the  complainants.     The  answers  of  the  defendants,  who 
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are  judgment  creditors,  cannot  supply  this  defect,  and  thereby 
make  an  issue  not  tendered  by  the  bill. 

We  are,  therefore,  of  opinion  that  these  defendants  have 
acquired  no  prior  equities  over  the  other  general  creditors  of 
Henry  Keyes  by  this  suit. 

Hence,  the  fund  to  accrue  from  a  sale  of  the  land  in 
question  must  be  apportioned  and  applied  as  follows: 

Ist— In  payment  of  the  taxable  costs  of  this  suit. 

2d — In  payment  of  the  debt  described  in  the  bill  as  due 
the  complainants. 

3d — The  residue,  if  any,  to  be  apportioned  and  paid  to  all 
the  other  creditors  of  Henry  Keyes,  in  proportion  to  the 
amount  of  their  respective  claims,  according  to  the  require- 
ments of  the  Ohio  statute  of  April  6,  1859. 
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CHEISTOPHER  8.  TOPPAN  v.  THE  CLEVELAND, 
COLUMBUS  &  CINCINNATI  RAILEOAD  CO. 

ClBCUIT   COUBT NOBTHEBN   DlSTRICrT  OF   OmO MaBCH 

Teem,  1862.     • 

nn)obsem£nt  of  guaeantt  of  payment  on  negotiable  se- 
curity made  before  8e0ubity  deliyebed legal  effect 

of guabanty  negotiable con8idebatoin  bequibed 

pleading when  admissions  abe  estoppels. 

1.  An  indorsement  of  guaranty  of  payment  upon  a  negotiable  bond  of 
a  railroad  company,haying  coupons  attached  and  made  before  the  secur- 
ity is  deliyered,  as  an  evidence  of  indebtedness,  is  supported  by  the  same 
consideration  as  that  which  upholds  the  original  contract. 

2.  If  such  guaranty  be  general,  it  is  negotiable,  together  with  the 
instrument  on  which  it  is  indorsed. 

8.  A  consideration  for  the  guaranty  is  required,  where  the  instrument 
is  made  after  the  inception  of  the  principal  contract  as  security  for 
indebtedness. 

4.  Where  a  railroad  company  has  under  general  statute,  though  not 
by  charter,  authority  to  guarantee  the  payment  of  the  bonds  of  another 
such  company,  in  an  action  upon*  the  guaranty  it  is  not  necessary  to  set 
forth  in  the  declaration  such  authority  for  making  the  indorsement 

5.  A  statute  authorized  the  indorsement  by  one  railroad  company  of  a 
guaranty  of  the  bonds  of  another,  and  provided  that  **  No  such  aid  shall 
be  furnished  *  *  *  or  arrangement  perfected  until  a  meeting  of  the 
stockholders  of  each  of  said  companies  shall  have  been  called  by  the 
directors  thereof  at,  *  *  *  and  the  stockholders,  or  at  least  two-thirdts 
of  the  stock  of  such  company  represented  at  such  meeting,  in  person  or 
by  proxy,  and  voting  thereat,  shall  have  assented  thereto ; "  held^  that  it 
was  sufficient  in  an  action  by  a  bondholder  against  the  guarantor  to  aver 
in  the  declaration,  **  That  the  guaranty  was  duly  signed  by  the  defendant 
through  its  president,  who  was  authorized  so  to  execute  the  s^me,  and 
was  afterwards,"  to-wit:  on  the  same  day,  **duly  ratified  and  confirmed 
by  the  stockholders  of  said  company." 

6.  CoRPOHATiON  Contracting.— The  principle  of  law  is,  that  where 
one  of  the  parties  is  a  corporation  and  contracts  as  such,  although  it  has 
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no  power  except  those  specifically  granted  or  necessary  to  carry  into 
effect  the  powers  expressly  granted,  yet  the  presumption  of  law  in  regard 
to  such  contracts  is  always  in  favor  of  their  validity  until  the  contrary  is 
shown.  But  this  presumption  only  arises  in  cases  where  it  appears  that 
it  had  power  to  contract  under  its  charter  or  the  laws  of  the  State. 

7.  Pleadiiigs — Sufficiency. — The  true  test  of  the  sufficiency  of  a  plead- 
JDg  is,  whether  the  allegations  in  the  declaration  can  be  traversed  by 
plea,  for  a  traverse  must  be  taken  on  a  matter  of  fact,  not  of  law.  But 
where  there  is  a  mixed  question  of  law  and  fact,  there  may  be  a  traverse, 
for  that  is  the  only  mode  by  which  the  facts  are  to  be  settled. 

8.  Ebtoffel. — It  is  a  principle  of  universal  application  that  admissions, 
whether  of  law  or  fact,  which  have  been  acted  on  by  others,  are  con- 
clusive against  the  party  making  them  in  all  cases  between  him  and  the 
party  whose  conduct  he  has  influenced,  and  that  a  man  shall  not  be  per- 
mitted to  repudiate  his  own  representations.  A  corporation,  quite  as 
much  as  an  individual,  is  held  to  a  careful  adherence  to  truth  in  its  deal- 
ings with  mankind,  and  cannot  by  its  representations  or  silence  involve 
others  in  onerous  engagements,  and  then  defeat  the  calculations  and 
claims  its  own  conduct  has  superinduced. 

The  facts  are  follj  stated  in  the  opinion  of  the  court. 
SitcJicocky  Mason  db  Estep^  for  plaintiff. 
Ranney^  Bachas  cfe  Noble^  for  defendant. 

WiLLSON,  J. — This  case  stands  upon  a  demurrer  to  the 
first  and  second  counts  of  the  plaintiff's  declaration. 

Many  grave  and  important  principles  were  discussed  by 
counsel  in  the  argument,  some  of  which  it  is  deemed  nn- 
necessary  to  consider,  in  determining  the  issne  of  law  raised 
by  the  demurrer. 

The  suit  is  brought  against  the  defendant  upon  its  guar- 
anty indorsed  upon  sundry  bonds  of  the  Columbus,  Piqua  & 
Indiana  Kailroad  Company.  These  bonds  bear  date  April  1, 
1854,  and  are  all  of  the  same  tenor  and  effect,  with  interest 
coupons  attached.     The  following  is  a  copy  of  one  of  them : 

**The  Columbus,  Piqua  &  Indiana  Bailroad  Company  acknowledge 
themselves  to  owe  Elias  Fassett,  or  bearer,  one  thousand  dollars,  which 
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sum  said  company  promise  to  pay  to  said  Elias  Fassett,  or  the  holder 
hereof,  at  the  office  of  the  Ohio  Life  Insurance  and  Trust  Company,  Wall 
street,  in  the  city  of  New  York,  on  the  first  day  of  April,  in  the  year 
18G9,  and  also  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum, 
semi-annually,  on  the  first  day  of  October  next,  and  of  each  April  and 
October  thereafter  until  the  said  principal  sum  shall  be  paid  on  the  pre- 
sentation of  the  annexed  interest  warrants  at  said  office.  And  the  said 
company  also  agree  to  deliver  to  the  holder  hereof,  at  any  time  before  said 
principal  sum  shall  fall  due,  when  such  holder  shall  elect  to  receive  the 
same,  on  the  delivery  of  this  obligation  and  the  unpaid  interest  warrants 
to  the  trustee  named  in  the  annexed  certificate,  or  to  his  successor  in  the 
trust,  in  the  city  of  New  York,  or  to  the  treasurer  of  said  company,  in  the 
city  of  Piqua,  Ohio,  twenty  shares,  of  fifty  dollars  each,  of  the  capital 
stock  of  said  company  in  exchange  for  and  satisfaction  of  this  obligation. 

"  And  the  said  company  further  agree  that  this  obligation^  and  all  rights 
and  benefits  arising  therefrom^  may  be  trantf&rred  by  generai  or  special 
indorsement,  or  by  delivery,  as  \f  the  same  were  a  note  of  Jiandpayvble  to 
bearer,  and  hereby  waive  all  benefits  from  valuation  or  appraisal  laws.*' 

Signed  by  the  President  of  the  Company,  with  the  corporate  seal  affixed. 

The  interest  warrants  or  coupons  are  also  payable  to  the 
bearer  or  holder. 

After  the  execution  of  said  bonds  and  coupons,  and  before 
their  negotiation  and  issue,  the  defendant  guaranteed  their 
payment  by  indorsing  on  the  back  of  the  bonds  the  words 
following: 

"  The  Cleveland,  Columbus  &  Cincinnati  Railroad  Company,  for  value 
received,  hereby  warrant  and  guarantee  the  punctual  payment  of  the 
interest  and  principal  of  this  obligation. 

**  In  testimony  whereof  the  said  company,  in  pursuance  of  a  resolution 
of  the  board,  passed  the  6th  day  of  March,  1854,  have  caused  these 
presents  to  be  signed  by  its  President  this  7th  day  of  April,  1854." 

Which  guaranty  was  afterwards,  to-wit:  on  said  7th  day 
of  April,  1854,  duly  ratified  and  confirmed  by  the  stock- 
holders of  said  company. 

The  plaintiff  became  the  owner  and  holder  of  the  bonds 
and  coupons  so  guaranteed  on  the  4th  day  of  August,  1854, 
by  purchase  in  the  regular  course  of  business,  and  for  a 
valuable  consideration. 
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It  is  alleged  that  the  Columbus,  Piqua  &  Indiana  Company 
is  insolvent,  and  that  certain  of  the  coupons  are  due  and 
remain  unpaid. 

Both  the  first  and  second  counts  of  the  declaration  contain 
the  averments  that  the  Columbus,  Piqua  &  Indiana  Company 
was  a  corjwration  created  and  organized  under  the  laws  of 
Ohio,  empowered  to  is^ue  bonds,  notes  and  other  evidences  of 
debt,  to  borrow  money  at  7  per  cent,  interest,  and  authorized 
to  construct,  maintain  and  run  a  railroad  from  Columbus, 
Ohio,  to  the  west  line  of  the  State. 

That  the  Cleveland,  Columbus  &  Cincinnati  Company  is  a 
corporation  of  like  powers,  organized  to  construct,  maintain 
and  run  a  railroad  from  Cleveland,  in  Cuyahoga  county,  to 
Columbus,  in  Franklin  county,  Ohio,  and  being  interested  in 
the  construction  of  the  Columbus,  Piqua  &  Indiana  Eoad, 
and  being  authorized  by  the  laws  of  Ohio  so  to  do,  did  indorse 
and  guarantee  the  bonds  of  the  last  named  company  as  afore- 
said. 

This  statement  of  the  case,  though  much  abbreviated,  is 
nevertheless  deemed  sufficient  for  a  full  apprehension  of  the 
questions  of  law  raised  by  the  demurrer. 

It  is  insisted  by  the  defendant's  counsel — 

1st — That  this  contract  of  guaranty  is  not  negotiable. 

2d — That  no  sufficient  consideration  for  the  undertaking 
on  the  part  of  the  defendant  is  averred,  and 

3d — That  the  defendant  having  no  power  under  its  charter 
to  make  the  guaranty,  the  legal  authority  and  the  factB  and 
circumstances  contemplated  by  the  Act  of  1852,  by  which 
such  power  could  be  obtained,  should  be  fully  set  forth  upon 
the  record. 

"A  guaranty,"  said  Verplank,  in  McLaren  v.  Watson^ s^ 
Esfrs^  in  its  legal  and  commercial  signification,  "is  an  under- 
taking to  be  answerable  for  the  payment  of  some  debt,  or  the 
due  performance  of  some  contract  by  another,  who  himself 
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remains  liable  for  Us  own  default  If  the  guaranty  be  of  a 
prior  debt  or  contract,  then  there  must  be  Bome  good  consid- 
eration received  by  the  guarantor,  and  such  consideration 
should  be  averred  in  the  pleadings  and  proved  on  the  triaL 
But  where  the  guarantor  holds  out  his  engagment  of  secondary 
liability  as  an  inducement  to  any  one  who  may,  upon  the 
faith  of  that  promise,  give  credit  in  any  way  to  a  party,  then 
if  there  be  no  special  consideration  of  benefit  received  by  the 
guarantor,  yet  the  same  consideration  of  debt  or  damage 
which  supports  the  claim  against  the  principal  in  default, 
equally  applies  to,  and  supports  the  right  of  action  against 
the  guarantor. 

Hence,  as  the  guaranty,  in  this  case,  is  a  contract  collat- 
eral to  the  bond,  there  is  no  force  in  the  objection,  that  a 
distinct  consideration  should  be  averred. 

It  would  be  diflFerent  had  the  guaranty  been  made  after  the 
execution  of  the  bond  and  its  delivery  and  receipt  as  a  com- 
plete contract. 

But  here  the  record  discloses  the  fact  that  the  guaranty 
was  made  and  indorsed  on  the  bond  before  its  issue  and 
delivery  by  the  Columbus,  Piqua  &  Indiana  Company.  It 
was  done  for  the  benefit  of  that  company,  to  add  strength  to 
its  paper,  and  to  induce  third  persons  to  take  the  bonds  and 
to  advance  money  upon  them.  We  are  clearly  of  the  opinion 
that  the  credit  thus  given  to  the  Columbus,  Piqua  &  Indiana 
Company,  is  of  itself,  a  good  and  suflScient  consideration  to 
support  the  contract  of  guaranty.  8  Cush.  154;  12  Wend. 
381;  26  Wend.  425;  3  Burr.  1662. 

Again,  it  is  argued  that  thig  guaranty  is  a  special  contract, 
a  mere  chose  in  action^  and  therefore  not  negotiable.  It  is 
claimed  to  be  analogous  in  principle  to  an  ordinary  mercantile 
guaranty  of  a  debt  or  purchase  where  the  primary  liability 
can  go  no  further  than  the  first  parties. 

The  ordinary  mercantile  guaranty  of  a  debt,  is  a  contract 
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to  become  liable  for  another,  for  some  specific  debt  in  the 
hands  of  a  creditor,  whose  right  to  sue  and  enforce  it,  cannot 
be  transferred.  In  sncli  a  case,  the  offer  of  guaranty  is  only 
of  some  specific  trsmsaction,  which  becomes  final  as  to  parties 
when  the  offer  is  accepted. 

In  the  language  of  the  court  in  Watson  v.  Dodson,  3  Carr. 
&  Payne,  163,  "  such  a  guaranty  will  enure  to  the  benefit  of 
those  to  whom  or  for  whose  use  it  was  first  delivered." 

But  the  rule  of  law  is  different  where  the  guaranty  is  for 
the  payment  of  negotiable  paper.  That  is  a  positive  under- 
taking to  become  liable  in  case  of  the  default  of  the  original 
parties  to  the  bond,  note  or  bill,  and  such  undertaking  is  held 
out  to  every  person  who  may,  on  the  faith  of  it,  become  the 
legal  holder  of  such  paper.  Not,  say  the  authorities,  that 
the  guaranty  is^  in  itself,  negotiable  as  a  separate  contract, 
but  that  it  is  a  collateral  promise  to  any  and  each  person,  in 
his  turn,  who  may  give  credit  to  a  negotiable  bond,  note  or 
bill  coupled  with  such  guaranty. 

In  Ketchell  v.  BwmSy  24  Wend.  456,  the  Supreme  Court  of 
Xew  York  declare,  that  on  a  guaranty  indorsed  upon  a 
note,  whereby  the  payment  of  the  note  is  guaranteed  to  a 
third  person  or  bearer,  an  action  lies  by  any  subsequent 
holder  in  his  ovm  name.  And  in  Story  on  Contracts,  738, 
the  author  broadly  declares  the  law  to  be  that  "  where  a  gen- 
eral guaranty  is  made  upon  the  face  of  a  promissory  note  or 
bill  of  exchange,  a/nd  is  not  limited  to  a  paHicular  person^ 
or  restricted  in  its  terms^  but  purports  to  be  a  guaranty  to 
the  payee  or  his  order,  or  to  the  bearer,  the  guaranty  is  as 
negotiable  as  the  bill  or  note,  and  accompanies  it  in  the  hands 
of  every  holder."  26  Wend.  E.  425;  19  ib.  K.  202,  557; 
6  Conn.  E.  315;  12  Peters  E.  207;  16  East.  E.  355;  3  Carr. 
&  Payne,  162. 

Kow,  the  bonds  in  question,  of  the  Columbus,  Piqua  & 
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Indiana  Company,  are  made  negotiable  by  distinct  and  un- 
equivocal terms.     The  language  employed  is: 

**  And  the  said  Company  ftirther  agree,  that  thi^obligation,  and  all  rights 
and  benefits  arising  therefrom,  may  be  transferred  by  general  or  special 
indorsement,  or  by  delivery^  as  if  the  same  were  a  note  of  Tiand^  payable  to 
bearer." 

The  defendant's  guaranty  of  payment,  indorsed  upon  tlie 
bond,  is  not  limited  to  any  particular  person,  nor  is  it  res- 
tricted in  terms.  The  obligation,  on  the  part  of  the  defendant, 
is,  in  legal  effect,  an  undertaking  to  pay  the  interest  and  prin- 
cipal as  they  severally  become  due,  in  default  of  the  maker,  and 
such  undertaking  extends  to  any  person  who  may  have  become 
the  holder  of  the  paper  by  advancing  money  on  the  strength  of 
the  indorsement.  Such  clearly  was  the  purpose  and  effect 
intended  by  the  parties  to  the  transaction. 

We  therefore  hold,  that,  from  the  record  in  the  case,  it 
sufficiently  appears,  this  guaranty  was  given  for  a  good  con- 
sideration, and  also  that  it  is  negotiable,  and  as  available  in 
the  hands  of  the  holder  as  is  the  right  to  sue  upon  the  bonds 
themselves. 

It  only  remains  to  consider  the  third  objection  to  the  suffi- 
cency  of  the  pleadings,  which  is,  that  the  defendant  having 
no  power  under  its  charter  to  make  the  guaranty,  the  legal 
authority  and  the  facts  cmd  circumstances  contemplated  by 
the  act  of  1852,  by  which  such  power  could  be  obtained, 
should  have  been  fully  set  forth  upon  the  record. 

The  Federal  Courts,  sitting  in  any  State,  are  bound  to  take 
judicial  notice  of  the  statutes  of  such  State.  Hence,  a  party 
in  alleging  a  claim,  in  his  declaration,  or  a  party  in  setting  up 
a  defense  in  his  plea  under  a  public  law,  is  not  required  to 
set  forth  the  statute  in  his  pleadings. 

It  is  sufficient  that  the  facts  are  stated,  which  are  necessary 
to  bring  the  case  within  the  operation  of  the  statute,  and  to 
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insist  that  upon  those  facts  the  right  exists  or  does  nor  exist. 
Tlie  court  will  then  judicially  notice  the  existence  of  the 
statute,  and  declare  its  legal  effect  upon  the  case  as  made  bj 
the  pleadings. 

The  courts  are,  in  like  manner,  bound  to  take  judicial  notice 
of  the  location  of  towns  and  cities,  and  the  boundaries  of 
counties,  and  of  State  lines. 

There  is  still  another  principle  of  law  which  has  applica- 
tion, where  one  of  the  parties  is  a  corporation  and  contracts 
as  such.  And  that  is,  that  while  corporations  have  no  powers 
except  those  specifically  granted,  or  such  as  are  necessary  for 
carrying  into  eflFect  the  powers  expresly  granted,  yet  the  pre- 
sumption of  law  arising  in  favor  of  such  contracts,  is  always 
in  favor  of  their  validity y  or,  in  other  words,  it  will  be  pre- 
sumed that  the  debt  was  due,  or  the  obligation  or  other  con- 
sideration was  given  in  the  lawful  course  of  business,  vm^til 
the  corvtra/ry  is  shovm.  This  presumption,  however,  only 
arises  in  cases  where  it  appears  the  corporation  is  empowered 
to  contract  under  the  authority  of  its  charter,  or  the  laws  of 
the  State. 

The  24th  section  of  the  "Act  to  provide  for  the  creation 
and  regulation  of  incorporated  companies  in  Ohio,"  passed 
May  1,  1832,  declares  that— 

''Any  railroad  company  heretofore  or  hereafter  incorporated,  may,  at 
any  time,  by  means  of  subscription  to  the  capital  of  any  other  company, 
or  oth&rtBue,  aid  such  company  in  the  construction  of  its  railroad,  for  the 
purpose  of  forming  a  connection  of  said  last-mentioned  road  with  the 
road  owned  by  the  company  ftimishing  said  aid ;  or  any  railroad  company 
organized  in  pursuance  of  law,  may  lease  or  purchase  any  part  or  all  of 
any  railroad  constructed  by  any  other  company,  if  said  companies'  lines 
of  road  are  continuous  or  connected  as  aforesaid,  upon  such  terms  and 
conditions  as  may  be  agreed  on  between  said  companies  respectively,  or 
any  two  or  more  railroad  eompanies  whose  lines  are  so  connected,  may  enter 
into  any  arrangement  for  their  common  benefit^  consistent  with  and  calcu- 
lated to  promote  the  objects  for  which  they  were  created:  Provided,  that  no 
such  aid  shall  be  furnished,  nor  any  purchase,  lease  or  arrangement  per- 
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fected  until  a  meeting  of  the  stockholders  of  each  of  said  companies  shall 
have  been  called  by  the  directors  thereof  at  such  time  and  place,  and  in 
such  manner  as  they  shall  designate,  and  the  holders  of  at  least  two-thirds 
of  the  stock  of  such  company  represented  at  such  meeting,  in  person 
or  by  proxy,  and  voting  thereat,  shall  have  assented  thereto." 

Hero  is  the  broad  legislative  grant  of  power  to  this 
defendant,  to  enter  into  any  arrangement  with  another  rail- 
road company  for  their  common  benefit,  consistent  with  and 
calculated  to  promote  the  objects  for  which  they  were  created. 

The  qaestion  raised  by  the  demurrer  is,  whether  it  was 
necessary  for  the  plaintiff  to  aver  in  his  declaration,  that  the 
aid  or  guaranty  in  question,  was  given  by  the  previotts  (MserU 
of  two-thirds  of  the  stockholders  of  the  company,  at  a  meet- 
ing called  by  the  directors  for  that  purpose,  in  order  to  avoid 
the  inhibition  of  the  proviso  contained  in  the  act  of  1852. 

The  averment  in  the  declaration,  is — "  which  said  guaranty 
was  duly  signed  by  the  defendant,  by  its  then  president,  who 
was  authorized  to  execute  the  same,  and  was  afterwards,  to- wit, 
etc.,  duly  ratified  and  confinfled  by  the  stockholders  of  said 
company." 

This  is  not  a  contest  between  a  corporation  and  one  or 
more  of  its  stockholders,  whose  rights  the  proviso  of  the  act 
was  intended  to  protect.  Nor  is  it  a  contest  between  a 
stockholder  and  a  third  person,  who  claims  rights  under 
alleged  illegal  acts  of  the  officers  of  the  corporation. 

It  is  a  controversy  between  a  creditor  and  the  corporation 
itself,  in  which  the  latter  repudiates  its  own  acts,  and  seeks 
to  avoid  a  liability  created  by  itself.  The  defendant,  in  legal 
effect,  adrrdts  its  liability  by  executing  the  guaranty  and 
sending  it  forth  to  the  wdrld,  challenging  faith,  credit  and 
confidence  in  all  who  may  be  induced  to  act  upon  it.  It  is  a 
principle  of  law  of  universal  application  (and  as  just  as  it  is 
gener^)  that  admtsstonSy  whether  of  law  or  of  fact,  which 
have  been  acted  v(pon  hy  otfierSy  are  conclusive  against  the 
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party  making  them,  in  all  cases  between  him  and  the  person 
whose  conduct  he  has  thus  infinenced;  and  the  principle  is 
founded  upon  grounds  of  public  policy,  that  a  man  shall  not 
be  permitted  to  repudiate  his  own  representations.  It  was 
forcibly  said  by  Mr.  Justice  Campbell,  in  regard  to  the 
validity  of  tJm  identical  guara/nh/y  that  "  a  corporation  quite 
as  much  as  an  individual,  is  held  to  a  careful  adl^erence  to 
truth  in  their  dealings  with  mankind,  and  cannot  by  their 
representation  or  silence,  involve  others  in  onerous  engage- 
ments, and  then  defeat  the  calculations  and  claims  their  own 
conduct  had  superinduced.'*  Zabriskie  v.  C.  O.  cfe  0.  S.  S. 
Co,,  23  How.  R.  381. 

It  is  a  legitimate  presumption,  then,  that  the  defendant, 
in  executing  the  guaranty,  had  complied  with  all  legal 
requirements  and  regulations,  and  especially  so  since  it 
appears  by  the  record,  that  the  obligation  was  given  by  order 
of  the  Board  of  Directors,  and  subsequently  ratified  by  the 
stockholders  at  a  general  meeting. 

The  plaintiff  has  not  alleged  in  his  declaration,  that  the 
guaranty  was  given  by  the  previous  assent  of  two-thirds  of 
the  stockholders^  at  a  meeting  called  for  that  purpose.  But 
we  think,,  so  far  as  third  persons  are  concerned,  in  a  suit 
against  the  corporation,  that  fact  is  wholly  immaterial,  and 
therefore  need  not  be  averred. 

It  is  further  objected  by  the  defendant's  counsel,  that  a 
traverse  of  law,  and  not  purely  a  matter  of  fact,  is  tendered 
by  the  plaintiff's  declaration. 

It  is  said  that  the  allegation  in  reference  to  the  execution 
of  the  guaranty,  to-wit:  of  "the  defendants  being  thereunto 
duly  authorized  by  the  laws  of  Ohio,*'  etc.,  is  an  attempt  on 
the  part  of  the  pleader,  to  put  in  issue  a  mere  legal 
conclusion. 

The  true  test  of  the  suflSciency  of  the  pleading,  undoubt- 
edly is,  whether  the  allegations  in  the  declaration  can  be 
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traversed  by  plea,  for  it  is  true,  that  a  traverse  should  be 
taken  on  matter  of  fact,  and  not  on  mere  matter  of  conclusion 
of  law. 

But  where  the  virtute  cujvs  raises  a  mixed  question  of 
law  and  fact,  there  may  be  a  traverse,  for  that  is  the  only 
mode  by  which  the  facts  are  to  be  settled  on  which  the  law 
depends. 

Mr.  Sergeant  Williams  says,  "that  where  the  words, 
vi/rtute  jjraatextm  per  qtcod^^^  etc.,  introduce  a  consequence 
from  the  preceding  matter,  they  are  not  traversable;  but  that 
matter  of  law  connected  with  fact,  or  rather  matter  of  right 
resulting  from  facts,  is  tra/oersahle. 

In  the  case  of  Barker  v.  Mechanics^  Ins,  Co.^  3  Wend. 
R.  94,  the  averment  in  the  declaration  was,  that  "John 
Franklin,  being  the  President  of  said  company,  and  heing 
thereunto  duly  cmthorizedy  and  acting  within  the  scope  of 
the  legitimate  purposes  of  the  company,  on,  etc.,  made  a 
certain  promissory  note." 

The  Supreme  Court  of  New  York  held  the  averment  good 
and  sustained  the  declaration. 

In  the  case  before  us  we  are  of  opinion  that  the  demurrer 
is  not  well  taken,  and  should  therefore  be  overruled. 

See  Hamilton  v.  Zimmerman^  5  Sneed^s  Rep.,  48,  where  almost  the  iden- 
tical expressions  are  used  on  estopel.  The  opinion  in  that  case  was 
delivered  by  McKinhey,  J.,  who  was  one  of  the  ablest  jurists  that  ever 
Bat  on  the  Tennessee  Supreme  Bench,  and,  it  would  not  be  too  much  to 
say,  had  few  or  no  superiors  in  the  Southwestern  States.    [BeparUr^ 
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CiBcuiT  CouBT — Western  Distbiot  op  Teknesseb — May 

Tebm,  1866. 

1.  Carrier — Nbgliobnce. — ^The  carrier  is  liable  if  he  negligently  ex^ 
pose  property  to  capture  by  a  public  enemy,  in  consequence  of  which  it 
is  captured  and  destroyed. 

2.  DahaoeWHow  (JoiCFUTED. — ^A  trackage  of  confederate  notes  was 
delivered  to  defendant  at  Jackson,  Tennessee,  by  plaintilQf,  then  living 
within  confederate  territory.  The  money  was  to  be  carried  to  New  Orleans, 
but  before  it  reached  that  city,  in  the  usual  course  of  business,  New 
Orleans  was  taken  by  the  federal  troops.  After  a  reasonable  delay,  the 
package  was  returned  to  Jackson  for  redelivery  to  plaintiff,  but  before 
this  could  be  done  that  town  was  taken  and  destroyed  by  United  States 
troops.  Held,  that  the  value  of  the  package  at  the  close  of  the  war  was  the 
proper  measure  of  damages.  It  was  then  demand  was  made,  and  interest 
should  be  allowed  from  that  time. 

Action  of  assnmpsit  to  recover  value  of  a  package  of  con- 
federate money  and  Tennessee  bank  notes  delivered  to  defend- 
ant at  Jackson,  Tennessee,  April,  1862.  This  was  consigned 
to  parties  in  New  Orleans.  Plaintiff  was  a  resident  of  that 
part  of  Tennessee  which  was  under  confederate  rule  at  the 
time  of  the  delivery.  The  defendant  received  the  package 
•April  23,  1862,  but  before  it  reached  New  Orleans  that  city 
was  captured  by  the  federal  troops.  After  a  delay  of  a  few 
weeks,  it  was  brought  back  to  Jackson,  where  it  was  soon 
after  captured  in  the  occupation  of  the  town  by  federal  troops. 
The  communication  with  plaintiff's  residence  had  already 
been  cut  off  by  reason  of  that  army  being  between  Jackson 
and  his  residence  in  Henry  county  and  before  the  package 
reached  Jackson  on  its  return. 

The  case  was  tried  before  a  jury.  There  was  some  proof 
oCered  to  show  that  confederate  money  and  Tennessee  bank 
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notes  were  worth  75  cents  on  the  dollar  when  the  package 
was  returned ;  at  the  end  of  the  war,  they  were  of  no  value. 
It  was  insisted  that  the  express  company  was  negligent,  and 
some  proof  was  submitted  on  that  point;  it  not  having  sent 
away  or  withdrawn  the  money  on  the  approach  of  tlie  federal 
army.  ' 

"The  jury  were  instructed  that  defendant  was  bound  to  take 
same  care  of  plaintiff's  property  as  of  its  own,  and  if  the 
loss  was  occasioned  by  the  act  of  defendant  as  well  as  by  that 
of  the  Union  army,  defendant  was  liable,  and  that  the 
measure  of  damages  was  the  value  of  the  notes  at  the  time 
of  loss,  with  interest  from  that  time. 

Motion  for  new  trial  for  error  in  charge. 

L.  D.  McKisick^  for  plaintiff, 
Robert  JSutchinson^  for  defendant. 

Bbown,  J.  —  I  see  no  error  in  the  first  charge.  The  rule 
is  wtU  settled  that  when  a  loss  is  attributable  to  the  concur- 
rent negligence  of  a  carrier  and  an  act  of  God,  the  defendant 
is  liable.  To  exonerate  the  carrier,  the  loss  must  be  due 
alone  to  the  act  of  God  or  the  public  enemy,  and  the  ingre- 
dient of  negligence  invalidates  the  defense  of  overwhelming 
force. 

The  doctrine  is  illustrated  in  the  case  of  Davis  v.  Garrett^ 
6  Bing.  716.  Lime  was  shipped  on  defendant's  barge  to  be 
carried  from  Med  way  to  London;  the  master  deviated  unnec- 
essarily from  the  usual  course,  and  during  the  deviation  a 
tempest  wet  the  lime,  which  took  fire  and  was  destroyed. 
Heldy  that  as  the  loss  actually  happened  while  the  wrongful 
act  was  in  operation  and  force,  the  defendant  could  not  set 
up,  as  an  answer  to  the  action,  a  bare  possibility  of  a  loss,  if 
his  wrongful  act  had  never  been  done. 
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In  the  case  of  Williams  v.  Grants  1  Conn.  437,  salt  was 
delivered  at  Providence,  for  carriage  to  New  York.  On  the 
way  down  Providence  river  the  vessel  struck  a  rock  and  bilged. 
Evidence  being  introduced  to  show  that  the  vessel  when  she 
struck  was  out  of  her  usual  course,  that  the  master  was  un- 
acquainted  with  the  river  and  employed  no  pilot  though  it 
was  usual  'to  do  so,  the  coart  held  these  facts  should  have 
been,  submitted  to  the  jury.  If  the  carrier  unnecessarily  ex- 
posed the  property  to  such  accident  by  any  culpable  act  or 
omission  of  his  own,  he  is  not  excusable.  See  also  Merritt  v. 
Earl,  29  New  York,  115. 

So  in  the  case  of  Crosby  v.  Fitch^  12  Conn.  410.  A  carrier 
on  a  trip  from  New  York  to  Norwich  deviated  by  going  out- 
side of  Long  Island  and  during  the  deviation  52  bales  of 
cotton  were  thrown  overboard  in  a  storm.  The  defense  was 
tliat  the  sound  was  closed  with  ic^  and  that  there  was  a 
custom  in  such  cases  to  take  the  outside  route.  The  court 
left  the  proof  of  custom  with  the  jury,  and  instructed  that 
the  defenda^it  was  guilty  of  negligence  and  liable,  unless  the 
custom  was  shown  to  their  satisfaction.  See  also  Hand  y. 
Baynes^  4  Wliart.  204;  Wilcox  v.  Parraelee^  3  Sanford,  610; 
Merrick  v.  Webster^  3  Mich.  268;  Powers  v.  Da/venporty  7 
Blatch.  497 ;  Michaels  v.  New  York  Central  R.  E.y  30  New 
York,  564;  Campbell  v.  Morse^  1  Harp.  468;  Parker  v. 
Jam^j  4  Campbell,  112. 

The  rule  is  different  where  the  negligence  of  the  carrier 
has  ceased  to  be  operative  before  the  loss  occurs.  In  such 
case  the  carrier  is  not  chargeable  with  the  loss.  I  had  occa- 
sion to  examine  the  authorities  upon  this  point,  in  the  argu- 
ments of  Daniels  v.  Ballenti/ne^  23  Ohio  State  E.,  cited  by 
defendant,  and  ^o  distinguish  that  case  from  those  above  cited 
in  the  fact  that  in  Daniels  v.  JBalleiitine  the  loss  occurred 
after  the  negligence  had  ceased  to  be  operative.  See,  also, 
Ingledew  v.  Railroad  Company ^  7  Gray,  86;  DenmA/  v.  New 
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York  Central  Railroad  Company^  13  Gray,  481 ;  Morrison 
V.  Dama^  20  Pa.  St.  481;  Reeves  v.  Railroad  Compamf^  10 
Wall.  176;  Needhxim  v.  Railroad  Gomjparvy^  37  Cal.  499. 
It  seems  to  me  in  this  case,  that  although  the  defendant  had 
ceased  to  become  responsible  as  carrier  for  the  package  in 
question,  it  mp^t  be  held  to  the  liability  of  a  bailee;  that  it 
was  bound  to  take  reasonable  care  that  it  did  not  fall  into  the 
bands  of  the  enemy,  and  when  the  Union  army  had  advanced 
80  far  southward  that  the  capture  of  Jackson  had  become  im- 
minent, that  it  was  its  duty  to  remove  this  package,  as  it  did 
its  other  proj^erty,  and  in  default  of  so  doing  the  jury  were 
authorized  to  find  the  loss  was  occasioned  by  its  negligence. 

Tlie  request  embodied  in  the  second  charge  was  handed  to 
the  court,  as  the  cause  was  about  being  submitted  to  the  jury, 
and  no  opportunity  was  given  for  an  examination  of  the  im- 
portant question  involved.  The  charge  was  made  in  mncli 
doubt  of  the  law,  feeling  that  an  error  in  plaintiff's  favor 
could  be  more  easily  rectified  than  if  made  in  favor  of  the 
defendant.  My  impressions  at  that  time  have  been  strongly 
confirmed  by  a  careful  examination  of  the  authorities.  I 
have  arrived  at  a  conclusion,  not  from  an  examination  of  the 
technical  question  whether  in  this  form  of  action  a  demand 
was  necessary  before  the  commencement  of  suit,  but  upon 
the  ground  that  plaintiff's  loss  was  occasioned,  not  by  the 
default  of  the  defendant,  but  by  the  war  then  existing,  and 
by  the  operation  of  the  non-intercourse  act.  By  section  5, 
of  the  act  of  July  18,  1861,  it  is  provided  that  *' Whenever 
the  President  *  *  *  shall  have  called  forth  the  militia 
to  suppress  combinations  against  the  laws  of  the  United 
States  *  *  *  and  the  insurgents  shall  have  failed  to  dis- 
perse *  ♦  ♦  it  may  and  shall  be  lawful  fir  the  President, 
by  proclamation,  to  declare  that  the  inhabitants  of  such 
State,  or  any  section  or  part  thereof,  where  such  insurrection 
exists,  are  in  a  state  of  insurrection  against  the  United  States; 
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and  thereupon  all  commercial  intercourse  by  and  between  the 
same  and  the  citizens  thereof  and  the  citizens  of  the  rest  of 
the  United  States  shall  cease  and  be  unlawful  so  long  as  such 
condition  or  hostilities  shall  continue,  and  all  goods  and 
chattels,  wares  and  merchandise  coming  from  said  State  or 
section  into  the  other  parts  of  the  United  States  *  *  * 
shall,  together  with  vessel  or  vehicle  conveying  the  same  * 
*    *     be  forfeited  to  the  United  States." 

Pursuant  to  this  section,  on  the  16th  of  August,  1861,  the 
President  issued  a  proclamation  declaring  that  the  inhabitants 
of  the  State  of  Tennessee  "are  in  a  state  of  insurrection 
against  the  United  States,"  declaring  all  commercial  inter- 
course between  them  and  citizens  of  the  other  States  unlaw- 
ful, "  and  that  all  goods  and  chattels,  wares  and  merchandise 
coming  from  any  of  said  States  into  other  parts  of  the  United 
States  will  be  forfeited." 

Tliis  act  and  proclamation  merely  reiterated  and  applied  to 
the  civil  war  then  existing  the  laws  and  usages  of  war 
between  independent  states,  recognized  by  all  civilized  nations, 
and  ennunciated  in  England  in  the  case  of  The  Hoop^  1 
Charles  Robinson,  196,  and  recognized  in  this  country  before 
the  rebellion  by  a  long  and  uniform  list  of  authorities.  See 
The  Rapid,  1  Gall.  295,  S.  C. ;  8  Cranch,  155 ;  The  Diana, 
2  Gall.  93;  The  Coosa,  Newb.  393;  The  Lord  Wellington, 
2  Gall.  103;  The  Joseph,  1  Gall.  545;  8  Cranch,  451;  Baker 
V.  Montgomery^  18  How.  110.  The  application  of  these 
doctrines  to  the  late  civil  war,  the  right  to  institute  a  block- 
ade and  to  treat  the  citizens  of  the  insurgent  States  as  public 
enemies  ever  since  the  non-intercourse  act,  is  recognized  in 
the  Prize  Cases,  2  Black,  635. 

Instances  of  the  application  of  this  doctrine  are  numerous, 
though  a  distinction  is  taken  between  contracts  made  during 
the  war  which  are  absolutely  void,  and  those  made  before  the 
war,  which  are  only  suspended  during  the  continuance  of 
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hostilities.  Jackson.  Insurance  Compa/n/y  v.  Stewart^  15 
Am.  Law  Reg.  (v.  6  n.  s.)  732.  The  carriage  of  passeDgers 
to  an  enemy's  port  is  illegal.  The  Rose  in  Bloom^  1  Dod. 
57.  Trading  under  an  enemy's  license  is  illegal.  The  JuUa^ 
1  Gall.  595;  8  Cranch,  181;  The  Alexander,  8  Cranch,  159. 
So,  also,  is  the  withdrawal  of  goods  purchased  before  the  war. 
Amory  v.  McGregor^  15  Johnson,  24.  In  1  Parsons  on 
Shipping,  329,  it  is  said  that  "  if  a  war  be  declared  by  the 
country  to  which  a  ship  belongs,  against  one  to  which  it  was 
about  to  carry  a  cargo,  this  war  makes  all  commercial  inter- 
course illegal,  and  thereby  annuls  all  obligation  of  carrying 
that  cargo.  Or  if  the  proper  authority  of  the  same  country 
lays  an  embargo,  or  passes  an  act  of  non-intercourse,  or  of 
special  prohibition  which  extends  to  that  ship  and  cargo,  here 
the  contract  becomes  illegal."  [Citing  a  large  number  of 
authorities.] 

But  war  annuls  such  a  contract,  while  an  embargo  or  pro- 
hibition may  only  suspend  it. 

In  the  case  of  the  Jackson  Insurance  Compam/  v.  Stewart^ 
15  Am.  Law  Reg.  (v.  6  n.  s.)  732,  it  was  held  that  the  statutes 
of  limitation  were  suspended  during  the  rebellion,  as  to 
matters  in  controversy  between  citizens  of  the  opposing  bel- 
ligerents; also  that  on  a  recovery  after  the  close  of  the  war 
for  a  debt  due  before  its  commencement,  no  interest  should 
be  allowed  for  the  period  covered  by  the  war.  The  rule  that 
statutes  of  limitation  are  suspended  is  also  supported  by  Wall 
V.  HoMnsony  2  Kott.  and  McCord,  498;  Moses  v.  JoneSj  Id. 
259;  Nicks  v.  Ma/rtmdale^  Harper,  138;  Ogden  y,  jBlack- 
ledge,  2  Cranch,  276. 

The  rule  that  interest  is  not  allowed  pending  the  war,  has 
been  modified  by  the  Supreme  Court  in  cases  where  the  cred- 
itor had  an  agent  within  the  hostile  territory  during  the  war, 
with  power  to  collect  and  receive  moneys. 

In  the  case  oif  Mrs.  Alexander's  Cotton,  2  Wall.  404,  it 


186G.]  WESTEKN  TENNESSEE.  91 

Caldwell  v.  Southern  Express  Company. 

was  held  by  the  Supreme  Court  that  all  the  people  of  any 
district  that  was  in  insurrection  against  the  United  States,  in 
the  southern  rebellion,  were  to  be  regarded  as  enemies,  and 
that  the  court  could  not  inquire  into  the  personal  character 
or  loyalty  of  individual  inhabitants  of  enemies'  territory.  It 
was  observed:  "We  must  be  governed  by  the  principle  of 
public  law,  so  often  announced  from  this  bench  as  applicable 
alike  to  civil  and  international  wars,  that  all  the  j^eople  in 
each  city  or  district  in  insurrection  against  the  United  States 
must  be  regarded  as  enemies,  until  by  the  action  of  the  legis- 
lature and  the  executive,  or  otherwise,  that  relation  is  thor- 
oughly and  permanently  changed." 

The  leading  authorities  upon  the  subject  of  commercial 
intercourse  are  reviewed  in  the  case  of  Oriawold  v.  Wadding- 
ton,  6  Johns.  438,  and  in  the  more  recent  case  of  Kershaw 
V.  Kelsey^  100  Mass.-  561.  See,  also,  as  to  suspension  by 
embargo.  Ford  v.  Coteaworth^  3  Maritime  Law  Cases,  190, 
468. 

In  actions  against  carriers,  the  measure  of  damages  is  the 
value  of  the  goods  at  the  place  of  delivery,  at  the  time  they 
should  have  been  delivered.  Angell  on  Carriers,  sec.  482, 
note  2,  and  cases  there  cited. 

Now,  in  this  case,  the  original  contract  to  carry  to  New 
Orleans  was  terminated,  or  M  least  suspended,  during  the  war, 
by  the  capture  of  the  city.  It  then  became  the  duty  of  the 
company  to  return  the  property  to  the  consignor,  and  it  was 
not  claimed  that  it  had  not  made  reasonable  efforts  to  do  so 
by  sending  the  package  to  Jackson.  By  this  time,  however, 
a  return  of  the  package  to  thcj  plaintiff  had  become  not  only 
impossible  but  illegal.  Tlie  company  then  became  a  bailee 
of  the  property,  responsible  only  for  the  use  of  ordinary 
care.  At  the  close  of  the  war  it  was  its  duty  to  return  it  to 
the  plaintiff  on  demand.  All  that  the  plaintiff  can  call  upon 
the  defendant  to  do  is  to  reimburse  him  for  the  damages  sus- 
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tained  by  the  neglect  of  the  defendant.  For  the  loss  of 
interest  during  the  war,  and  for  the  depreciation  of  the  cur- 
rency, the  defendant  is  not  liable,  for  if  it  had  done  its  duty 
and  retained  the  package,  the  same  loss  would  have  occurred; 
in  other  words,  the  loss  of  interest  and  the  depreciation  was 
occasioned,  not  by  the  act  of  defendant,  but  by  the  war.  I 
think  the  jury  should  have  been  charged  that  the  defendant 
was  liable  for  the  value  of  the  package  at  the  time  when 
demand  was  made,  with  interest  from  that  date. 

For  this  error  the  verdict  and  judgment  must  be  set  aside, 
and  a  new  trial  granted. 


JEREMIAH  ENSWORTH  v.  NEW   YORK  LIFE 

INSURANCE  COMPANY. 

CiBOurr   CouBT  —  Nobthebn    Distbiot  op  Ohio — Januabt 

Tebm,  1868. 

1.  Dftibible  and  Indivisible  Contbacts — ^Aobnot. — ^A  suit  broDght 
in  assumpsit  for  breach  of  contract  between  an  insurance  company  and 
its  agent,  whereby  it  was  agreed  that  the  latter  should  receive  a  per  cent- 
age  on  all  renewals  of  policies  procured  by  him  so  long  as  they  should 
remain  in  force :  Heldj  That  such  action  may  be  sustained  as  upon  an  in- 
divisible contract;  and  testimony,  showing  the  probable  expectancy  of 
the  duration  of  the  policies  is  admissible. 

2.  It  is  competent,  also,  to  introduce  an  established  custom  among  in- 
surance companies  giving  an  agent  property  in  lists  of  policies  procured 
by  him,  for  the  purpose  of  explaining  such  contract 

Plaintiff  bronglit  his  action  in  a  State  court,  from  which 
it  was  removed,  at  the  instance  of  the  New  York  Life  Insu- 
rance Company,  the  defendant,  (by  virtue  of  th«>  provisions 
of  the  act  of  1789)  into  the  Circuit  Court  for  this  district. 
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In  1861  the  plaintiff  was  appointed  agent  at  Cleveland,  in 
Ohio,  for  the  defendant,  and  was  to  receive  10  per  cent,  on 
first  premiums  on  policies  procured  by  him,  and  5  per  cent, 
on  renewal  premiums  as  long  as  they  continued  in  force. 
He  was  dismissed  from  the  agency  in  February,  1865,  because 
he  was  engaged  in  procuring  policies  for  another  company, 
although  there  was  nothing  in  his  contract  which  forbade  his 
80  doing.  While  acting  as  agent  for  the  defendant  he  pro- 
cured fifty  policies,  a  majority  of  them  being  for  the  lives  of 
the  insured,  and  as  to  the  remainder,  the  premiums  were  to 
he  paid  up  in  ten  years.  Some  of  these  expired  by  forfeit- 
ure; others  by  the  death  of  the  insured.  On  the  termination 
of  the  agency,  the  plaintiff  was  deprived  of  the  right  of  col- 
lecting the  renewal  premiums  against  his  consent,  and  the 
same  was  given  to  his  successor.  The  probable  expectancy 
of  the  lives  in  the  policies  so  procured,  it  was  shown  in  the 
proof,  would  be  from  eight  to  thirteen  years;  and  they  would 
remain  in  force  for  at  least  ten  years,  making  allowance  for 
all  contingencies  of  deaths  and  forfeitures.  Besides,  among 
insurance  companies  and  agents  a  custom  existed  by  which  a 
property  in  lists  of  policies,  was  acquired  by  the  agents,  who 
procured  them. 

Plaintiff  claimed  that  defendant  was  liable  for  breach  of 
contract,  in  withholding  the  collection  of  such  premiums  on 
renewals  from  him,  and  estimated  his  damages  at  $2,337. 

Wymcm  <&  Ba/rlow^  for  plaintiff,  contended  that  the 
damages  for  breach  of  contract  are  definite  and  immediate, 
and  a  matter  of  mathematical  calculation;  that  such  list  of 
policies  procured  by  the  agent  has  an  intrinsic  and  market 
value,  and  that  the  damages  in  consequence  of  breach  of  con- 
tract are  recoverable  at  once.  They  cited,  2  Black,  590;  31 
Verm.  582;  3  Parsons,  189. 

F.  J.  Dickman  and  8,  J.  AndrewSy  for  defendant,  argued 
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that  the  plaintiff  had  forfeited  his  right  to  commissions  by 
misconduct,  and  that  such  as  were  on  renewal  premiums  to 
be  paid  in  the  future,  were  not  to  be  taken  into  the  account 
for  damages;  and  that  actions,  for  such  commissions  could 
only  be  brought  yearly. 

Sheeman,  J.,  recited  the  contract,  and,  after  instructing 
the  jury  as  to  the  mode  of  weighing  the  testimony,  said: 
That  if  an  agent  should  grossly  misconduct  himself  in  the 
course  of  his  agency,  and  should  prove  unfaithful  to  his 
trust,  he  would  forfeit  his  claim  to  his  compensation  or  com- 
mission, but  his  misconduct  and  infidelity  must  be  gross  and 
aggravated  before  such  consequences  would  follow;  ordinary 
or  slight  misconduct  would  not  work  a  forfeiture  of  his  com- 
missions, although  it  might  be  a  good  cause  for  a  revocation 
of  his  agency. 

In  this  case  the  contract  is  claimed  by  the  plaintiff  to  be 
an  entire  contract,  and  that  there  may  be  an  entire  breach; 
that  the  damages  can  be  readily  ascertained  from  well  known 
principles  derived  from  long-used  life  tables.  On  the  other 
side,  it  is  claimed  to  be  a  divisible  contract,  and  that  the 
breach  can  be  severed  into  several  parts.  I  know  of  no  gen- 
eral rule  of  law  that  would  absolutely. and  definitely  deter- 
mine into  which  class  this  particular  case  would  fall,  nor  can 
any  adjudicated  case,  similar  in  all  respects  to  this,  be  found. 
If  any  existed,  it  would  undoubtedly  have  been  found  by  the 
learning  and  research  of  the  counsel.  This  contract  may  be 
said  to  be  a  continuing  contract;  but  whether  it  is  an  entire 
or  divisible  contract  depends  upon  its  terms.  When  a  con- 
tract is  made  for  the  building  of  a  house,  and  a  pai'ty  refuses 
to  fulfill,  it  may  be  considered  an  entire  contract;  and  one 
refusal  may  properly  be  treated  as  an  absolute  breach,  and 
one  suit  may  cover  all  the  damages.  On  the  other  hand,  a 
contract  to  deliver  the  crops  of  a  farm  for  several  successive 
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years  is  one  capable  of  division,  and  several  actions  may  be 
brought — one  for  each  year — ^forthe  refusal  to  deliver  the  crops. 

Again,  it  has  been  held  and  decided,  that  a  continuing 
contract  to  pay  a  sum  of  money  by  installments,  or  the  hire 
of  a  laborer  by  the  month  for  a  whole  year,  is  a  divisible 
contract,  and  may  be  sued  on  from  month  to  month,  or  when 
the  installments  become  due  and  payable.  On  the  other 
hand,  it  is  well  settled  that  a  contract  to  board,  clothe,  and 
support  old  people  during  their  lives,  is  one  entire  contract; 
and  one  suit  may  be  brought  for  the  whole  damages  sustained 
by  the  breach.  The  principle  deduced  from  these  cases  is, 
that  if  a  contract  is  formed  of  parts  which  are  so  far  insep- 
erable,  that  if  any  one  is  taken  away  there  is  a  completed 
and  jSnal  breach,  then  all  must  be  included  in  the  damages; 
but  if  the  contract  is  snch  that  it  can  be  separated  and 
divided  into  one  or  more  distinct  and  separate  breaches,  then 
an  action  will  lie  and  damages  be  had  for  those  breaches. 

If  it  be  fonnd  from  the  evidence  that  this  contract  con- 
templated that  the  plaintiff  slionld  have  the  absolute  right 
and  ownership  in  the  policies  obtained  by  him,  to  the  extent 
of  five  per  centum  on  their  renewals  during  the  life  of  them, 
and  that  this  right  became  fixed  at  the  moment  and  could 
not  be  divided  from  other  duties  and  other  matters,  then  it  is 
one  entire  contract,  and  yon  must  find  and  fix  his  damages 
from  the  evidence  given  as  to  the  value  of  such  an  interest  in 
the  policies.  But  if  the  contract  contemplated  that  he  was 
entitled  to  the  commissions  on  the  premiums,  only  as  the 
policies  were  renewed  from  year  to  year  and  the  premiums 
paid  to  the  Life  Insurance  Company,  then  the  contract  is 
divisible,  and  he  can  only  sue  and  recover  damages  after  those 
premiums  for  renewals  are  paid  in.  In  this  case  the  plaintiff 
would  be  entitled  to  recover  the  amount  of  the  commissions 
on  the  renewals  only  down  to  the  day  on  which  he  brought 
his  suit 
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In  this  connection,  it  tnay  be  said  that  a  well-eBtablished 
custom  among  life  insurance  companies  and  their  agents,  as 
to  the  kind  and  extent  of  the  property  that  agents  may  pos- 
sess in  the  lists  of  policies  they  procure,  may  be  considered 
as  explaining  the  contract  as  claimed,  because  the  parties  are 
presumed  to  make  the  contracts  in  reference  to  that  custom. 


The  plaintiff  recovered  $1,000  damages.  This  was  the  full  value  of 
commissions  on  the  renewal  premiums  which  were  to  become  due  during 
the  estimated  probable  lifetime  of  the  assured,  after  deducting  costs  for 
collection. 

See^  as  to  divisible  and  iudivisible  contrActs^PerkiTis  v.  Hart,  11  Wheat. 
251 ;  Badger  v.  Titcomb,  15  Pick.  400;  Pitt$burgh  Legallntdltgencer,  May 
3, 1867,  case  of  Machette  v.  New  England  Mutual  Life  Ins.  Co.;  Logan  v. 
Caffrepy  6  Casey,  200;  Siekels  v.  Pattuon,  14  Wendell,  257;  Rodemur  v. 
HazUhurBty  9  Gill.  289;  8tem&r  v.  Goioer,  8  W.  &  8. 156;  Andover  Savings 
Bank  v.  AdamB,  1  Allen,  28 ;  Lord  v.  Belknap,  1  Qush.  279 ;  Seeor  v.  Sturgis, 
16  N.  T.  548 ;  OoUmrn  v.  Woodworth,  31  Barb.  881 ;  Thompson  v.  Wood,  1 
Hilton ;  Fowler  v.  Armour,  24  Ala.  194;  Congregation  of  Israel  v.  Peres,  3 
Coldw.  620;  Lotory  v.  Naff,  4  Coldw.  370;  Coleman  v.  Hudson,  2  Sneed, 
463 ;  Carra/way  v.  Burton,  4  Hum.  108 ;  Tarboz  db  Bro.  v.  Hartenstein,  4 
Jere  Baxter,  78.  [Bvporter. 
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CiKcuiT  Court  —  Southern  District  of  Ohio  —  Nov.  21, 

1868. 

jurisdiction-— SEIZURE  OF  PROPERTY  AN  ACT  OF  WAR HOW  AND 

WHEN. 

1.  During  tli^  late  civil  war,  where  an  United  States  ofBcer  in  command 
of  troops,  while  in  an  insurgent  State,  seized  property  belonging  to  a 
citizen  of  that  State,  and  sold  it  to  a  third  person,  and  the  latter  was  sued 
after  the  war  by  the  owner  at  the  time  of  the  seizure :  Held,  that  the 
court  had  no  jurisdiction  over  the  subject  matter. 

2.  Tlie  validity  of  such  seizure  could  not  be  tried  in  a  municipal  court 
in  a  common  law  proceeding,  as  such  seizure  was  an  act  of  war,  and  no 
action  can  be  maintained  in  such  court  against  the  captor  of  booty. 

3.  Under  the  general  issue  in  trover  this  defence  was  admissible. 

4.  After  the  cotton  seized  had  been  in  the  Arm  possession  of  the  captor 
twenty;four  hours,  it  became  booty  by  the  laws  of  war,  and  the  title  to 
the  same  was  wholly  lost  to  the  former  and  hostile  owner.  If  the  plain- 
tiff had  any  right  which  can  be  recognized,  it  is  against  the  Government, 
and  must  be  asserted  elsewhere. 

George  II.  Pendleton  and  Thomas,  M.  Key^  for  plaintiff. 

Sage  <fe  HinTde^  for  defendant. 

The  facts  fully  appear  in  the  opinion. 

SwAYNE,  J. — The  plaintiff  is  entitled  to  recover,  nnless 
the  grounds  of  defense  relied  upon  by  the  defendant  shall  be 
found  sufficient  to  protect  him.  If  liable,  the  measure  of  his 
liability  is  the  value  of  the  entire  amount  of  the  cotton 
which^  he  received,  at  14^  cents  per  pound,  with  interest 
from  the  20th  day  of  July,  1862,  the  time  of  the  alleged 
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conversion.  If  he  was  then  guilty  of  an  illegal  and  wrongful 
act  touching  the  cotton,  his  liability  was  fixed  at  that  time, 
and  the  subsequent  delivery  to  another  of  82  bales  upon  the 
order  of  the  quartermaster,  and  the  taking  of  14  bales  by 
the  gun-boat,  can  have  no  retroactive  operation,  or  in  any- 
wise affect  the  amount  for  which  he  must  respond.  Where 
property  is  tortiously  taken,  every  one  who  receives  it  and 
exercises  acts  of  ownership  over  it  is  guilty  of  a  conversion, 
and  is  liable  for  its  full  value,  without  reference  to  the  lia- 
bility of  others  through  whose  hands  it  may  also  have  passed, 
either  before  or  after  the  conversion  by  the  defendant. 
Williams  dk  Chapin  v.  Merle^  11  Wend.  81. 

In  the  eyes  of  the  law  the  order  of  the  quartermaster,  and 
the  act  of  the  gun-boat,  are  immaterial  facts  in  the  case,  and 
may  be  laid  out  of  view. 

Two  defenses  are  relied  upon  by  the  defendant,  Guthrie: 

1st — That  this  court  has  no  jurisdiction  of  the  case. 

2d — That  as  soon  as  General  Curtis  acquired  a  firm  pos- 
session of  the  property  by  having  it  conveyed  infra  prcBsidia^ 
the  title  of  the  plaintiff  became  ipso  facto  extinguished,  and 
a  complete  title  vested  in  the  United  States;  and  that  if 
the  plaintiff  has  any  rights  left  in  respect  to  the  cotton,  they 
must  be  asserted  against  the  United  States,  and  that  he  has 
none  which  can  be  enforced  against  the  defendant. 

When  the  transaction  occurred  the  rebellion  ha^  risen 
to  the  proportions  of  a  civil  war,  and  was  fully  fiagrant 
Arkansas  was  enemy's  territory,  and  all  the  property  there 
was  enemy's  property.  Cotton  was  an  article  of  foreign  and 
domestic  commerce.  It  was  one  of  the  main  sinews  of  the 
power  of  the  insurgents.  They  relied  upon  it  for  the  pur- 
chase of  arms  and  other  munitions  of  war,  and  chiefly  to 
supply  them  with  financial  means  for  the  prosecution  of  the 
strife.  Important  belligerent  rights  were  conceded  to  them 
by   the  government  of  the  nation.     Their   soldierti,  when 
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captured,  were  treated  as  prisoners  of  war — they  were  ex- 
changed, and  not  held  for  treason.  Their  vessels,  when 
captured,  were  dealt  with  by  our  prize  courts.  Their  ports 
were  blockaded,  and  the  blockade  proclaimed  to  neutral 
powers,  and  property  found  on  board  such  vessels,  belonging 
to  persons  residing  in  the  rebel  states,  was  uniformly  held  to 
be  confiscable  as  enemy's  property.  All  these  things  were 
done  as  if  the  war  had  been  a  public  one  with  a  foreign 
power.  Ths  Prize  Cases^  2  Black,  687;  Mrs.  Alexander's 
CoUorij  2  Wall.  417;  MoAjurcm,  v.  Insurance  Co.y  6  Id.  1. 

Ko  act  of  Congress  had  then  been  passed  which  affects 
the  case.  No  regulations  issued  by  any  department  of  the 
government  prior  to  that  time,  relating  to  the  subject,  have 
been  brought  to  our  attention.  The  acts  of  August  6  and 
of  July  17,  1862,  have  no  application. 

General  Curtis  and  his  army  are  to  be  regarded,  for  the 
purposes  of  this  case,  as  if  prosecuting  hostilities  in  a  for- 
eign country  with  which  the  United  States  were  at  war,  and 
the  case  is  to  be  decided  upon  the  principles  of  law  appli- 
cable in  that  condition  of  things.  Ist — In  respect  to  the 
defense  first  mentioned,  the  inquiry  arises  whether  it  should 
not  have  been  pfesented  by  a  special  plea,  and  whether  it 
can  be  considered  under  the  general  issue. 

The  question  is  the  same  whether  a  seizure  jwre  helli  be 
made  upon  land  or  water.  The  case  of  Lecauw  v.  Eden^  2 
Doug.  594,  was  of  the  latter  class.  The  vessel  had  been 
restored  and  the  captors  condemned  in  costs  and  damages  by 
a  decree  of  the  prize  court.  It  was  held,  upon  the  fullest 
consideration,  that  the  defense  was  admissible  under  the  gen- 
eral issue.  The  grounds  of  the  jadgment  were,  that  the 
capture  of  the  vessel  and  the  imprisonment  of  the  crew 
were  not  trespasses  by  the  common  law;  that,  if  wrong  had 
been  conynitted,  they  were  triable  only  by  the  law  of  nations. 
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and  that  no  mnnicipal  co^t  had  authority  to  adjudge  upon 
the  subject. 

Such  was  the  unanimous  judgment  of  the  court.  If  there 
were  no  trespasses  by  the  common  law  there,  a  rmilto  for- 
tiori^ there  was  by  the  common  law  here  no  conversion. 

In  Lindo  v.  Rodney^  2  Doug.  613,  the  point  of  pleading 
was  not  raised,  but  the  same  doctrine  of  the  want  of  juris- 
diction  in  the  courts  of  common  law  was  affirmed  by  Lord 
Mansfield  in  a  learned  and  elaborate  judgment. 

In  Elphinstone  v.  Bedrechund^  the  seizure  was  by  mili- 
tary  force  on  land.  A  judgment  had  been  rendered  by  the 
Supreme  Court  of  Bombay,  from  which  an  appeal  was  taken. 
Lord  Tenterden,  delivering  the  opinion  of  the  Privy  Coun- 
sel, said:  "We  think  the  character  of  the  transaction  was 
that  of  a  hostile  seizure  made,  if  not  fiagrante^  yet  nondum 
cessante  hello^  regard  being  had  both  to  the  time,  the  place, 
and  the  person,  and  consequently  that  the  municipal  court 
had  no  jurisdiction  to  adjudge  upon  the  subject;  but  that  if 
anything  was  done  amiss,  recourse  could  only  be  had  to  the 
government  for  redress.  We  shall,  therefore,  recommend  it 
to  his  Majesty  to  reverse  the  judgment."  1  Knapp,  P.  C, 
R.  300. 

It  should  also  be  observed  that  according  to  English  law, 
which  in  this  respect  is  in  accordance  with  the  principles  of 
general  law  and  public  jurisprudence,  no  action  can  be 
maintained  in  a  court  of  municipal  law  against  the  captor 
of  booty  or  prize.  If  an  English  naval  commander  seize 
property  as  belonging  to  the  enemy,  which  turns  out  clearly 
to  be  British  property,  he  forfeits  his  prize  in  the  Court  of 
Admiralty,  and  that  court  awards  the  return  of  it  to  the 
party  from  whom  it  was  taken ;  but  the  case  of  Lecaux  v. 
Eden  decided  the  question  that  no  British  subject  can  main- 
tain an  action  against  the  captor.  *  *  *  In  like  man- 
ner, property  taken  under  color  of  military  authority  falls 
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under  the  same  rule.  If  property  be  taken  by  an  officei 
under  the  supposition  that  it  is  the  property  of  an  enemy, 
whether  of  a  state  or  of  an  individual,  which  ought  to  be 
confiscated,  no  municipal  court  can  judge  of  the  propriety  or 
impropriety  of  the  seizure.  It  can  be  judged  only  by  the 
authority  delegated  by  the  Crown.  3  Phil.  International 
Law,  192,  §  130. 

See,  also,  Alexander  v.  The  Duke  of  WelUngtoTiy  2  Euss. 
&  M.  54;  The  Army  of  the  Decan,  2  Knapp's  P.  C.  E.  106; 
Nichol  V.  Goodallj  10  Ves.  156;  Hill  v.  Jtea/rdon^  2  Sim.  & 
S.  431;  Duckworth  v.  Tucker,  2  Taunt.  2,  7;  1  Chit.  Gen. 
Pract.  2,  18,  notes;  Porte  v.  United  States,  Devereux  (Ct. 
of  Claims),  171.  These  authorities  are  decisive  upon  the 
subject.  If  the  action  would  not  lie  against  General  Curtis, 
obviously  it  will  not  against  his  vendee.  The  principal  fact, 
and  the  incident  which  followed,  are  governed  by  the  same 
rule.  The  case  of  The  Admiralty,  13  Co.  53;  Anonymous^ 
Cro.  Eliz.  685 ;  King  v.  Broom,  Carth.  398 ;  Tv/mer  cfe  Ca/ry 
V.  Neele,  1  Lev.  243 ;  Ridley  v.  Egglesfield,  2  Id.  25. 

It  was  competent  for  Congress  to  give  the  jurisdiction, 
but  it  has  not  seen  proper  to  do  so.  Constitution  United 
States,  Art.  I,  §  8.  We  hold  this  objection  to  the  plaintiif 's 
right  to  recover  well  taken.  This  conclusion  does  ilot  con- 
flict with  the  ruling  of  the  Supreme  Court  in  Mitchell  v. 
Harmony,  13  How.  115.  There  the  property  in  question 
belonged  to  a  citizen,  and  not  to  an  enemy. 

2d — It  remains  to  consider  the  second  proposition  relied 
upon  by  the  defendant. 

Chancellor  Kent  says:  "  In  a  land  war,  movable  property, 
after  it  has  been  in  the  complete  possession  of  the  enemy 
twenty-four  hours  (and  which  goes  by  the  name  of  booty, 
and  not  prize),  becomes  absolutely  his  without  any  right  of 
postliminy  in  favor  of  the  original  owner;  and  much  more 
ought  this  species  of  property  to  be  protected  from  the  rule 


102  CIKCUIT  COXJKT.  [November, 

Henry  P.  Coolidge  y.  Columbus  B.  Guthrie. 

of  postliminy  when  it  has  not  only  passed  into  the  complete 
possession  of  the  enemy,  but  been  iona  fide  transferred  to 
a  neutral."     1  Kent's  Com.  120,  last  ed. 

"The  title  to  property  lawfully  taken  in  war  may,  upon 
general  principles,  be  considered  as  immediately  divested 
from  the  original  owner,  and  transferred  to  the  captor."  *  * 
"As  to  personal  property,  or  movables,  the  title  is  in  general 
considered  as  lost  to  the  former  proprietors  as  soon  as  the 
enemy  has  acquired  a  firm  possession,  which,  as  a  general 
rule,  is  considered  as  taking  place  after  the  lapse  of  twenty- 
four  hours,  or  after  the  booty  has  been  carried  to  a  pla^  of 
safety  infra  proesidia  of  the  captor."  Lawrence's  Wheat 
629. 

"K  the  hostile  power  has  an  interest  in  the  property, 
which  is  available  to  him  for  purposes  of  war,  that  fact 
makes  it  prima  facie  a  subject  for  capture.  The  enemy  has 
such  an  interest  in  all  convertible  and  mercantile  property 
within  his  control,  or  belonging  to  persons  who  are  living 
under  his  control,  whether  it  be  on  land  or  at  sea,  for  it  is  a 
subject  of  taxation,  contribution,  and  confiscation;"  Dana's 
Wheat.  §  256,  N.  171. 

Vattel  says:  "We  have  a  right  to  deprive  our  enemy  of 
his  pos'sessions  of  every  kind  which  may  augment  his  power 
and  enable  him  to  make  war." 

"Whenever  we  have  an  opportunity  we  seize  on  the  ene- 
my's property  and  convert  it  to  our  own  use;  and  thus, 
besides  diminishing  the  enemy's  power,  we  augment  our 
own,  and  obtain  at  least  a  partial  indemnification  or  equiva- 
lent, either  for  what  constitutes  the  subject  of  the  war,  or 
for  the  expenses  and  losses  incurred  in  its  prosecution.  In  a 
word,  we  do  ourselves  justice." 

*  »  *  «^g  the  towns  and  lands  taken  from  the  enemy 
are  called  conquests,  all  movable  property  taken  from  him 
comes  under  the  denomination  of  booty.     This  booty  nat- 


1868.]  SOUTHERN  OHIO.  103 

Henry  F.  Ooolidge  y.  Columbus  B.  Guthrie. 

urally  belongs  to  the  sovereign  prosecuting  the  war,  no  less 
than  the  conquests,  for  he  alone  has  such  claims  against  the 
hostile  nation  as  warrant  him  to  seize  on  such  property  and 
convert  it  to  his  own  use.  His  soldiers,  and  even  his  auxil- 
iaries, are  only  instruments  which  he  employs  in  asserting 
his  right.  He  maintains  and  pays  them.  Whatever  they 
do  is  in  his  name  and  for  him.*'  Vat.  Law  Nat.,  pp.  364, 
365,  Book  3,  Chap.  9. 

It  is  usual  to  allow  those  making  the  capture  to  appro- 
priate more  or  less  of  the  property  to  their  own  use;  but  the 
paramount  right  and  title  are,  nevertheless,  in  the  sovereign, 
who  may  assert  them  whenever  it  is  deemed  proper. 

Congress,  in  passing  the  act  of  March  12, 1863,  in  relation 
to  "captured  and  abandoned  property,"  proceeded  upon  this 
ground. 

The  doctrines  thus  laid  down  are  in  accordance  with  those 
of  all  approved  publicists.  (See  the  authorities  cited  by  the 
authors  from  whom  we  have  quoted.) 

There  can  be  no  doubt  that  the  facts  as  found  bring  this 
case  within  the  authorities.  The  commanding  general  caused 
the  cotton  to  be  seized  and  brought  within  his  lines.  He 
had  a  firm  possession  of  it  there  for  more  than  the  requisite 
time.  There  is  no  question  as  to  the  right  of  postliminy. 
The  possession  by  both  the  general  and  the  purchaser  was 
unchallenged  by  the  enemy.  The  purchaser  conveyed  the 
property  to  New  York,  and  there  sold  it. 

Under  the  law  arising  upon  these  facts  there  can  be  but 
one  result.  We  hold  the  second  objection  fatal,  also,  to  the 
right  of  the  plaintiff  to  recover  in  this  action.  If  he  has 
any  right  which  can  be  recognized,  if  is  against  the  Govern- 
ment, and  must  be  asserted  elsewhere. 

Judgment  must  be  for  the  defendant,  with  costs. 
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HENET  AMY  &  CO.  v.  SHELBY  COUNTY. 

Cebouit  Coubt — Western  District  of  Teknesseb — 

August  7,  1872. 

appeal  from  taxation  of  clerks  cost. 

1.  Taxation  of  costs. — Pees  for  BBCEiYiNa  ahd  FiLiKa. — No 
paper  is  **  filed"  nnless  it  has  the  proper  indorsement  of  the  clerk. 
Merely  placing  it  in  the  court  papers  is  no  "  filing."  When  indorsed  by 
the  clerk  "  received  and  filed,"  and  actually  filed,  a  fee  of  ten  cents  is 
allowed,  and  when  it  is  necessary  to  enter  a  note  on  the  calendar  of  such 
fact  an  additional  fee  of  fifteen  cents  is  allowed. 

2.  When  the  number  of  words  are  less  than  a  hundred  they  are  counted 
a  folio,  and  as  such  entry  is,  in  fact,  a  record,  the  departmental  construc- 
tion is  the  proper  one,  which  gives  the  clerk  ten  cents  for  "  filing  **  a  paper 
and  fifteen  cents  for  the  record  entry  in  the  calendar. 

The  facts  are  stated  in  the  opinion. 
Ramddlph^  Hamvmond  &  JordarVj  for  plaintiffs. 
Wm.  W.  MoDowelly  for  defendant 

WiTHET,  J. — ^Two  thousand  coupons,  being  for  interest  on 
certain  bonds  of  Shelby  county,  were  introduced  in  evidence 
by  the  plaintiff,  and  judgment  was  rendered  in  his  favor,  for 
the  amount  of  all  the  coupons  and  interest. 

The  clerk  charged  as  fees  ten  cents  for  filing  each  coupon 
— $200 — also  for  making  certificate  on  each  of  the  fact  that 
judgment  was  rendered  thereon — fifteen  cents — $300;  the 
court,  for  greater  security  against  any  improper  use  of  such 
obligations,  having  ordered  such  certificates  to  be  canceled. 

The  ex-clerk  rendered  the  services,  and  the  taxation  was 
by  the  present  clerk.     From  his  taxation  defendant  appeals. 
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By  agreement  the  appeal  ie  submitted  to  me,  as  the  cause 
was  tried  while  I  was  on  the  bench  discharging  the  duties  of 
the  District  Judge  of  Tennessee,  who  was  necessarily  absent 
in  the  Eastern  District. 

I  have  carefully  examined  the  question  presented,  and  am 
of  opinion  that  the  taxed  bill  of  clerk's  fees  should  be  re- 
formed. 

The  fee  bill  gives  the  clerk  "  for  filing  and  entering  every 
declaration,  plea  or  other  paper,  ten  cents."  This  relates  to 
papers  in  the  cause  which  constitute  a  part  of  the  files  proper, 
and  embraces  such  only  as  when  filed  can  not  be  withdrawn 
of  right  by  either  party.  Thus,  a  promissory  note  or  bond, 
upon  which  suit  is  brought,  introduced  in  evidence,  is  not  a 
paper  to  be  filed  in  the  cause.  It  belongs  to  the  party  pro- 
ducing it,  and  when  it  has  subserved  its  purpose  as  evidence, 
has  no  necessary  place  in  the  files;  is  not  to  be  indorsed 
**  received  and  filed,"  nor  is  it  to  be  entered  in  the  court  cal- 
endar. 

It  is  true  that  such  papers  are  usually  left  with  the  files, 
but  strictly  a  note  or  bond  used  merely  as  evidence,  is  no 
part  of  the  files  proper,  any  more  than  is  a  deed  used  for  a 
like  purpose. 

The  duty  of  the  clerk  is  to  indorse  on  such  note  or  bond, 
where  it  constitutes  the  subject  matter  of  the  suit,  a  certifi- 
cate of  the  fact  that  judgment  has  been  rendered  thereon. 
This  is  done  to  guard  against  any  subsequent  assertion  of  a 
claim  thereon,  or  other  improper  use  thereof.  For  such  cer- 
tificate the  clerk  is  entitled  to  a  fee  of  fifteen  cents.  If  foi 
any  reason  the  court  directs  such  paper  to  be  filed,  the  clerk 
would  be  entitled  to  the  fee  of  ten  cents  "for  filing  and 
entering."  The  coupons  were  used  merely  as  items  of  evi- 
dence; they  are  not  necessarily  to  be  "filed  and  entered," 
and  constitute  in  no  proper  sense  a  part  of  the  files  in  the 
cause,  unless  the  court  ordered  them  to  be  filed. 
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No  Buch  order  was  made,  but  the  court  did  order  that  each 
coupon  be  indorsed  bj  the  clerk  with  a  certificate  that  judg- 
ment was  rendered  thereon,  in  order  that  no  improper  use 
could  be  made  of  them  thereafter.  This  was  done  by  the 
clerk,  but  none  are  indorsed  "received  and  filed,"  etc.,  and  I 
do  not  see  how  the  clerk  can  claim  under  the  fee-bill  ten 
cents  each  for  filing  papers  which  have  never  been  filed.  The 
clerk  argues  that  when  the  coupons  are  placed  in  the  files  of 
the  case,  they  are  filed.  I  regard  this  a  mistaken  view.  No 
paper  is  filed  unless  it  has  the  proper  indorsement  thereon* 
The  fee  of  ten  cents  is  given  for  making  such  indorsement, 
and  when  necessary,  entering  a  note  on  the  calendar  of  the 
paper  and  date  of  filing. 

The  accounting  officer  of  the  proper  department  of  the 
government  allows  ten  cents  for  filing  each  paper,  and  fifteen 
cents  additional  for  entering  in  the  calendar  a  note  of  the 
filing;  holding,  I  suppose,  that  such  entry  is  a  "record" 
entitling  the  clerk  to  a  fee  of  fifteen  cents  a  folio. 

When  the  number  of  words  are  less  than  one  hundred 
they  are  coimted  a  folio,  and  inasmuch  as  such  entry  ia  in 
fact  a  record,  I  am  inclined  to  regard  the  departmental  con- 
struction the  proper  one,  which  gives  the  clerk  ten  cents  for 
filing  a  paper  and  fifteen  cents  for  the  record  entry  in  the 
calendar. 

Again,  the  fee-bill,  (and  it  is  under  this  claim,  as  I  under- 
stand, that  the  department  gives  the  fifteen  cents  for  enter- 
ing in  the  calendar  a  paper  regarding  it  a  record,)  provides 
"for  making  any  record  certificate,  return  or  report,  for  each 
folio  fifteen  cents."  In  reference  to  the  coupons  in  question, 
the  court  directed,  as  before  stated,  the  clerk  to  indorse  on 
each  of  the  two  thousand  coupons  a  certificate  that  judgment 
was  rendered  thereon,  with  date,  number  of  cause  and  court. 
This  was  done,  and  for  this  service  the  clerk  has  charged  a 
fee  of  fifteen  cents  each  for  two  thousand  certificates  of  one 
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folio  each,  regarding  sucli  indorsement  as  a  certificate.  In 
this,  I  think  the  clerk  is  correct.  While  it  is  not  a  "  record," 
it  is  a  <<  certificate*'  of  the  fact  that  each  coupon  had  gone 
into  judgment,  and  a  most  important  one  for  the  defendant, 
Shelby  County.  It  is  a  certificate  of  cancelation  for  which 
the  county  can  well  afford  to  pay,  and  is,  I  think,  strictly 
within  the  terms  of  the  fee-bill  last  referred  to,  a  "certifi- 
cate." The  fee  of  fifteen  cents  per  folio,  counting  each  cer- 
tificate one  folio,  amounts  to  three  hundred  dollars.  This  I 
allow. 

I  remark,  that  had  the  clerk,  in  fact,  under  the  circum- 
stances, actually  indorsed  on  each  coupon,  "Secorded  and 
filed,"  etc.,  I  should  be  disposed  to  allow  the  fee  of  ten  cents 
for  filing.  This  not  having  been  done,  and  not  being 
necessary,  I  do  not  allow  it. 

The  ex-clerk's  fees,  as  taxed  by  the  present  clerk,  amount 
to  $841.22.  I  disallow  the  item  of  $200  for  "filing  2,000 
other  papers  in  cause,  ten  cents  each,"  and  tax  the  clerk's  cost 
under  this  bill  at  six  hundred  and  forty-one  doUars  and 
twenty-two  cents  ($641.22). 


108  DISTEICT  COUKT.  [May, 

United  States  v.  Jacobi. 


UNITED  STATES  v.  JACOBI. 

District   Court. — "Western  District  of  Tennessee. — May 

Term,  1871. 

1.  Contempt  a  Crime— Probbcution  POR.—Within  the  meaning  of 
Sec.  83,  of  the  Judiciary  Act,  contempt  is  a  crime  against  the  United 
States. 

2.  Any  willful  contempt,  which  the  United  States  Courts  may  deal 
with,  may  be  regularly  prosecuted  by  indictment.  Contempt  of  court  is 
a  specific  criminal  offense.  It  is  punished  sometimes  by  indictment,  and 
sometimes  in  a  summary  proceeding. 

8.  No  warrant  for  the  removal  of  the  accused  can  in  any  case  be  issued 
until  he  has  been  arrested  and  imprisoned.  If  he  offer  satisfactory  bail, 
it  is  his  right,  under  Section  38  of  the  Judiciary  Act,  to  be  discharged  on 
bail.  Semhle,  that  the  proper  practice  is  to  apply  for  warrant  of  arrest  to 
the  officer  designated  by  the  statutes  to  grant  sUch  in  other  crimes. 

jET.  JS.  Stidscmy  District  Attorney,  appeared  for  the  United 

States. 

The  records  do  not  show  who  represented  defendant. 
The  facts  are  fully  stated  in  the  opinion  of — 

WiTHEr  J. — There  has  been  presented  to  me,  while  dis- 
charging the  duties  of  District  Judge  of  West  Tennessee,  a 
certified  copy  of  the  record  of  proceedings  had  in  the  United 
States  Circuit  Court  of  the  Eastern  District  of  Arkansas,  and 
a  writ  of  attachment  therein  against  Theodore  Jacobi  in  a 
case  of  willful  contempt  for  disobeying  the  subpoena  of  that 
court  issued  in  a  civil  suit.  I  am  asked  to  issue  a  warrant 
to  arrest  and  remove  Jacobi  to  the  Eastern  District  of 
Arkansas,  he  now  being  in  this  district. 

This  application  is  based  on  Section  83  of  the  Judiciary 
Act  of  1789, 1  Stat.  91,  Brightly  90,  §  1,  which  provides  that 
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"for  any  crime  or  offense  against  the  United  States,  the 
offender  *  *  *  may  be  arrested  and  imprisoned,  or  bailed, 
as  the  case  may  be,  for  trial  before  such  Court  of  the  United 
States  as  by  this  act  has  cognizance  of  the  offense. 

"And  if  such  commitment  of  the  offender  *  *  *  shall 
be  in  a  district  other  than  that  in  which  the  offender  is  to  be 
tried,  it  shall  be  the  duty  of  the  judge  of  that  district  where 
the  delinquent  is  imprisoned,  seasonably  to  issue,  and  of  the 
marshal  of  the  same  district  to  execute,  a  warrant  for  the 
removal  of  the  offender  *  *  *  to  the  district  in  which 
the  trial  is  to  be  had." 

Is  a  willful  contempt  of  a  court  of  the  United  States  "any 
crime  or  offense  against  the  United  States,"  within  the  mean- 
ing of  Section  33  of  the  Judiciary  Act?  If  not,  Jacobi  can- 
not, within  the  language  of  that  section,  "be  arrested  and 
imprisoned  or  bailed  *  *  *  for  trial  before  such  court 
of  the  United  States,  as  by  this  act  has  cognizance  of  the 
offense,"  nor  can  the  judge  of  this  district  issue  a  warrant  for 
his  removal  to  another  district,  even  if  Jacobi  had  been  here 
imprisoned  by  a  committing  magistrate. 

That  a  willful  contempt  is  an  offense  at  common  law, 
within  no  limited  or  restricted  sense,  but  in  the  general 
sense  of  crime,  cannot  be  successfully  questioned.  In  the 
4th  volume  of  Blackstone,  p.  279,  entitled  "  Summary  Con- 
victions," contempt  is  treated  as  a  crime.  The  author  says: 
"We  are  next  *  *  *  to  take  into  consideration  the  pro- 
ceedings in  the  courts  of  criminal  jurisdiction  in  order  to 
the  punishment  of  offenses."  He  treats  of  these  proceedings 
as  of  two  kinds,  "  summary  and  regular."  Under  summary 
proceedings  is  ranked  attachments  for  contempt  of  court. 
At  page  286,  it  is  said  "  the  process  of  attachment  for  these 
and  like  contempts  must  necessarily  be  as  ancient  as  the  laws 
themselves.  For  laws  without  a  competent  authority  to 
secure  their  administration  from  disobedience  and  contempt 
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would  be  vain  and  nugatory.  A  power,  therefore,  in  the 
supreme  courts  of  justice  to  suppress  such  contempt  by  an 
immediate  attachment  of  the  offender,  results  from  the  first 
principles  of  judicial  establishment  and  must  be  an  insepara- 
ble attendant  upon  every  superior  tribunal." 

Again,  at  page  124,  it  is  said:  << Contempts  against  the 
king's  palaces  or  courts  of  justice  have  always  been  looked 
upon  as  high  misprisons."  Misprisons,  according  to  the 
English  common  law,  are  all  such  high  offenses  as  are  under 
the  degree  of  capital,  but  nearly  bordering  thereon.  4  Black- 
stone,  119.  See,  also,  on  the  subject  of  contempts  being 
crimes  and  prosecuted  as  crimes.  Brass  Crosby^s  Case^  3 
Wilson,  188;  Passmore  Williamson^ s  Case^  in  26  Penn.  St. 
K.  18,  19;  United  States  v.  Duane,  Wallace  0.  0.  102; 
Mullee^s  Case,  8  Int.  Eev.  Eec.  89. 

But  as  there  are  no  common  law  offenses  against  the 
United  States;  in  other  words,  as  no  crimes  against  the 
United  States  exist  by  force  of  the  common  law,  the  legis- 
lative authority  of  Congress  must  first  make  the  doing  or 
omission  of  an  act,  a  crime.  It  would  seem  from  this  that 
the  power  of  the  Federal  Courts  to  deal  with  contempts,  in 
the  absence  of  any  statutory  authority  of  Congress,  would 
exist  merely  as  a  means  to  enforce  obedience  to  lawful 
mandates  of  the  courts  in  a  jurisdiction;  being  exercised,  not 
however,  as  a  crime  against  the  United  States,  but  as  the 
Courts  of  Chancery  in  England,  prior  to  the  introduction  of 
sequestrations  in  the  several  stages  of  a  cause,  enforced  their 
decrees  by  process,  in  the  nature  of  contempt;  acting  only 
in  personam  and  not  in  rem.     4  Blk.  287,  288. 

That  the  courts  of  the  United  States  could  deal  with  con- 
tempt without  any  act  of  Congress  authorizing  it,  as  an 
incident  of  their  establishment,  was  distinctly  held  in  Ex 
parte  Kearruy,  7  Wheat.  38,  and  United  States  v.  Hudson 
et  al.j  7  Cranch,  32. 
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What  is  to  be  the  construction  of  the  17th  Section  of  the 
Judiciary  Act,  in  which  act  is  Section  33  already  given,  In 
view  of  the  fact  that  when  the  Judiciary  Act  was  passed, 
contempt  was  recognized  as  a  common  law  offense?  Section 
17  reads:  "All  the  said  courts  of  the  United  States  shall 
have  power  *  *  *  to  punish  by  fine  or  imprisonment, 
at  the  discretion  of  said  courts,  all  contempts  of  authority,  in 
any  cause  or  hearing  before^the  same."  1  Stat.  83, 1  Bright- 
ly, 189,  §  1.  It  will  be  found  on  examining  the  Criminal 
Statutes  passed  by  Congress  that  it  is  seldom  that  a  crime  is 
declared  to  be  such  in  terms.  On  the  contrary,  very  many 
of  the  statutes  under  which  persons  are  constantly  tried  for 
crimes  against  the  United  States,  simply  impose  fine  or  im- 
prisonment, or  both  in  the  discretion  of  the  court,  for  the 
particular  act.  This  is  precisely  what  Congress  has  done  by 
the  17th  Section  of  the  Judiciary  Act,  viz. :  given  the  courts 
the  power  to  punish  by  fine  or  imprisonment,  at  their  dis- 
cretion, all  contempts  of  authority.  It  is  a  general  and 
sound  rule  of  criminal  law,  that  whenever  the  legislative 
power  has  declared  an  act  or  omission  of  an  act  to  be  punish- 
able by  fine  or  imprisonment,  that  act  done  or  omitted  will- 
fully is  a  crime,  and  may  be  punished  by  indictment. 

"A  crime,"  says  Bouvier's  Law  Diet.,  384,  "is  an  act 
committed  or  omitted  in  violation  of  a  public  law,  either  for- 
bidding or  commanding  it."  The  United  States  courts  are 
authorized  to  issue  subpoenas  for  witnesses,  enjoin  parties, 
etc  If  the  witness  disobeys  such  lawful  command,  or  if  a 
party  disobeys  an  injunction  lawfully  issued,  in  either  case 
he  has  violated  the  law  of  Congress  which  confers  such 
authority  on  the  court.  Congress  has  said,  for  any  such  dis- 
obedience the  party  may  be  punished  by  the  court  whose 
authority  has  been  set  at  naught  in  any  cause  or  hearing 
before  it,  by  fine  or  imprisonment,  at  its  discretion. 

The  effect  of  the  legislation  by  Congress  on  the  subject  is, 
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that  witnesses  and  parties  shall  obey  the  commands  of  the 
court  lawfully  made,  and,  if  they  disobey,  they  shall  be 
punished  by  fine  or  imprisonment.  Hence,  I  hold  that 
Section  17  makes  contempt  of  court  a  crime  against  the 
United  States.  Now,  that  it  is  within  Section  33  a  crime 
for  which  the  party  may  be  arrested  and  imprisoned,  or 
bailed,  I  do  not  doubt.  The  fact  that  the  mode  of  trial  in 
contempt  cases  is  summary,  by  attachment,  etc.,  and  therefore 
peculiar  or  diflferent  from  trials  for  most  other  crimes,  is  not 
at  all  significant  of  whether  contempt  is  a  crime  or  offense 
within  the  meaning  of  Section  33  of  the  Judiciary  Act. 
This  section  was  clearly  designed  to  embrace,  as  its  language 
does,  "  any  crime  or  offense  againsf  the  United  States,"  and 
for  which  the  offender  may  be  "  arrested  and  imprisoned,  or 
bailed,  *  *  *  for  trial  before  such  court  of  the  United 
States  as  by  this  act  has  cognizance  of  the  offense." 

Although  the  ordinary  process  of  arrest  in  these  cases  is 
by  attachment,  and  the  mode  of  trial  summary,  I  do  not 
doubt  that  the  offender  may  be  prosecuted  without  attach- 
ment and  without  interrogatories  in  the  summary  way,  viz.: 
by  warrant  of  arrest  on  complaint,  in  the  ordinary  and  regu- 
lar mode  of  proceeding  against  offenders  as  prescribed  by 
Section  33.  He  may  be  arrested,  and  when  brought  before 
the  officer,  and  an  examination  is  had,  may  be  committed  or 
bailed,  and  may  be  thereafter  prosecuted  through  the  form 
of  a  criminal  information  or  indictment,  as  in  the  case  of 
other  misdemeanors. 

In  Hollingsworth  v.  Duane^  Wallace  C.  C.  77,  it  is  re- 
marked, in  reference  to  contempts  to  inferior  jurisdictions, 
that  for  all  contempts  not  committed  in  the  presence  of  the 
court  and  punished  instanter — in  which  cases  only  can  such 
courts  punish  summarily  for  contempt — there  is  no  other 
mode  of  punishment  than  by  indictment.  The  Supreme. 
Court  of   Pennsylvania,   in   Pdssmore  Williamson^a   Case^ 
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supra ^  say:  "It  must  be  remembered  that  contempt  of 
court  is  a  specific  criminal  offense.  It  is  punished  some- 
times by  indictment,  and  sometimes  in  a  summary  proceed- 
ing, as  it  was  in  this  case.  In  either  mode  of  trial  the 
adjudication  against  the  offender  is  a  conviction." 

I  do  not  doubt,  as  I  have  said,  that  any  willful  contempt, 
which  the  United  States  courts  may  deal  with  at  all,  may  be 
regularly  prosecuted  by  indictment,  and  that  under  either 
mode  of  proceeding  Section  33  is  ample  to  authorize  the 
arrest  of  Jacobi  and  his  removal. 

To  some  extent,  I  remark,  the  practice  in  some  districts 
has  been,  in  contempt  cases  where  the  offender  had  absconded 
from  the  district  in  which  his  disobedience  occurred,  to  pro- 
ceed, under  Section  33,  for  a  crime  against  the  United  States. 
I  see  no  other  way  to  reach  an  offender  thus  situated,  and  it 
requires  no  strained  construction  to  say  that  Section  33  is 
ample  to  cover  all  such  cases.  But  while  I  hold  willful  con- 
tempt of  a  federal  court  to  be  an  offense  against  the  United 
States,  and  that  the  offender  may  be  proceeded  against  by 
arrest  and  be  imprisoned,  if  not  bailed,  I  am  at  the  same 
time  of  opinion  that  no  warrant  for  the  removal  of  the 
accased  can  in  any  case  be  issued  until  the  accused  has  been 
arrested  and  imprisoned.  K  the  accused  offers  satisfactory 
bail,  it  is  his  right,  under  Section  33,  to  be  discharged  on 
bail.  The  section  says:  "And  upon  all  arrests  in  criminal 
cases  bail  shall  be  admitted,  except  when  the  punishment 
may  be  death." 

My  opinion  is,  also,  that  the  certified  copy  of  the  proceed- 
iugs  of  contempt  and  of  the  attachment  are  sufiicient  to 
justify,  not  only  the  United  States  in  making  the  necessary 
complaint,  but  to  authorize  the  issuance  of  a  warrant  of 
arrest  by  the  proper  officer,  precisely  as  a  certified  copy  of  an 
indictment  would  be  in  anv  other  case  of  crime.  If  the 
accused  does  not  avail  himself  of  his  right  to  give  bail  to 
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appear  and  aDSwer  before  the  Circuit  Court  of  Arkansas  at  a 
time  to  be  fixed  by  the  examining  magistrate  or  commis- 
sioner, the  papers  aflford  suflScient  evidence  to  authorize  his 
imprisonment.  When  committed,  the  judge  of  the  district 
would  be  authorized  tb  issue  a  warrant  to  remove.  My 
views  on  this  subject  are  to  some  extent  expressed  in  the 
case  of  the  United  States  v.  Shepard,  1  Abbott,  United 
States  Eeports,  434,  435.  In  that  case,  I  say,  after  refer- 
ring to  the  clause  of  Section  33  of  the  Judiciary  Act,  in 
reference  to  the  removal  of  offenders:  "By  consulting  the 
previous  portion  of  this  section  in  connection  with  the  clause 
I  have  read,  it  will  appear  that  the  warrant  of  removal  is 
authorized  only  where  the  offender  has  been  first  arrested 
and  committed  for  want  of  bail.  In  a  bailable  case  the  stat- 
ute does  not  seem  to  contemplate  or  warrant  removing  a 
person  from  one  district  to  another  in  the  summary  way 
piu*sued  in  this  case.  He  is  first  to  be  taken  before  the 
proper  officer,  who  is  to  examine  as  to  the  crime  alleged 
against  the  accused." 

"  If  there  is  not  probable  cause  of  his  guilt,  he  is  entitled 
to  be  discharged;  whereas,  if  there  be  found  reasonable 
cause  for  holding  the  accused  to  answer,  upon  tendering 
sufficient  bail  he  is  entitled  to  his  discharge  from  arrest. 
Only  on  failure  to  give  bail  in  a  bailable  case  can  he  be  com- 
mitted." See,  also,  Mr.  Justice  Miller's  opinion  in  1  Wool- 
worth's  Cir.  Ct.  R,  422.  That  learned  judge  says,  at  page 
426:  "The  section  which  I  have  quoted  (Section  33)  *  *  * 
does  not,  in  express  terms,  say  that  a  person  charged  with 
an  offense  against  the  laws  of  the  United  States  must  have 
an  examination  in  the  district  where  he  is  arrested,  thousrh 
the  offense  be  committed  in  another  State.  It  does  not  in  so 
many  words  say  that  he  shall  undergo  an  examination  at  all. 
The  language  is  that  he  may  be  arrested  and  imprik)ned  or 
bailed. 
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"But  this  is  to  be  done  according  to  the  usual  mode  of 
proceedings  against  such  offenders  in  the  State  where  he  is 
arrested." 

"It  would  be  a  waste  of  time  to  show  that  an  imprison- 
ment or  order  for  bail  is  never  made  in  any  State  without 
previous  examination.  Nor  would  any  well-informed  lawyer 
liesitate  to  hold  that  the  act  of  Congress  in  question  was  not 
intended  to  authorize  imprisonment  without  such  prelimi- 
nary examination  by  the  committing  magistrate  as  should 
satisfy  him  that  there  was  enough  evidence  of  the  prisoner's 
guilt  to  justify  a  reference  of  the  case  to  a  grand  jury  of 
the  proper  district." 

What  I  have  said  of  the  sufficiency  of  the  evidence 
afforded  by  a  certified  copy  of  the  papers  in  this  applica- 
tion on  the  party  being  brought  up  for  examination,  con- 
cerning the  charge,  is  intended,  of  course,  as  saying  that,  in 
my  opinion,  they  would  afford  prima  fctde  evidence  of  the 
truth  of  the  charge,  ajid,  in  the  absence  of  other  evidence, 
justify  holding  the  party  to  answer. 

As  this  application  is  for  a  warrant  to  arrest  and  remove 
as  the  first  step,  it  must  be  denied.  When  the  proceedings 
indicated  as  necessary  to  precede  a  warrant  to  remove  have 
been  had,  and  should  the  delinquent  be  imprisoned,  an  ap- 
plication to  me  while  discharging  the  duties  of  the  District 
Judge  of  West  Tennessee  for  such  warrant  will  be  successfdl. 
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CiEourr  CouBT — Eajstekn  District  of  Miohigait — Kovem 

BEB,  1871.  , 

Ejectment — Matter  in  Dispute — Jurisdiction — Construction  of 
Section  11,  Act  op  1789. — ^The  matter  in  dispute  in  ejectment  suits  in 
the  United  States  Courts,  within  the  meaning  of  Sec.  11,  Act  of  1788,  is 
the  estate  which  is  claimed  in  the  declaration,  and  in  order  to  give  the 
court  jurisdiction  the  value  of  the  estate  must  appear  in  the  declaration 
or  by  proof. 

This  was  an  action  of  ejectment  brought  to  recover  certain 
lands  in  the  Eastern  District  of  Michigan.  The  plaintiff 
claimed  the  title  to  the  same  in  fee.  The  declaration  claimed 
$10,000  damages,  and  was  framed  under  the  statute  of  Mich- 
igan,  Sec.  4560.  The  value  of  the  land  was  not  stated  there- 
in. Defendants  pleaded  the  general  issue,  and  a  jury  being 
waived,  the  parties  proceeded  to  trial  on  the  issue  at  June 
term,  1871. 

On  the  authority  of  7  Peters,  647,  Ex  parte  Bradatreet^ 
the  court  permitted  the  plaintiff  to  give  evidence  as  to  the 
value  of  the  premises,  but  that  did  not  show  that  the  property 
was  worth  above  $500. 

The  evidence  being  in  and  both  parties  resting,  counsel  for 
defendant  raised  the  point  that  the  court  could  not  longer 
hold  jurisdiction,  because  the  premises  were  not  shown  in  the 
proof  to  be  of  more  value  than  $500.  They  cited  Sec.  11, 
Judiciary  Act  of  1789;  1  Wash.  Cir.  Ct.  R.  624;  8  Cranch, 
229;  1  Paine's  Cir.  Ct.  R.  486,  and  7  Pet.  634.  Plaintiff's 
counsel  insisted  that  the  damage  claimed  in  the  declaration 
far  exceeded  $500,  and  that  was  sufficient  to  give  the  juris- 
diction, citing  1  Peters  Cir.  Ct.  K.  164. 
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Henry  B,  Brown  and  Pond^  for  plaintiff. 
Alfred  BttseeU,  for  defendant. 

LoNGYEAB,  J. — Under  Sec.  11  of  the  Judiciary  Act  of 
1789  (Statutes  at  Large,  78,)  defining  the  jurisdiction  of  the 
Circuit  Court,  the  existence  of  the  fact  that  "the  matter  in 
dispute   exceeds,  exclusive  of  costs,  the   sum  or  value  of 
$500,"  is  just  as  uecessary  as  that  "  the  suit  is  between  a  cit- 
izen of  the  State  in  which  the  suit  is  brought  and  a  citizen 
of  another  State,"  or  any  other  jurisdictional  fact  prescribed 
by  said  section.     Where  the  "sum  or  value"  is  stated  in  the 
declaration  jurisdiction  will  be  determined  by  the  amount  so 
stated,  and  when  the  amount  so  stated  is  sufficient  to  confer 
jurisdiction,  such  jurisdiction  will  not  be  affected,  even  though 
it  should  appear  upon  the  trial  that  such  "sum  or  value"  is 
really  less  than  the  required  amount.     Gordon  .v.  Longest^ 
16  Pet.  97;  Jffuleecamp  v.  Teel,  2  Dall.  358.     Where,  how- 
ever, as  in  this  case,  the  demand  is  not  for  money,  and  the 
nature  of  the  declaration  does  not  require  the  value  of  the 
thing  demanded  to  be  stated  in  the  declaration,  the  practice 
of  the  United  States  Courts  is  to  allow  tlie  value  to  be  given 
in  evidence,  as  was  done  in  this  case.     See  JEx  parte  Brad- 
street,  7  Pet.  634,  647;   Green  v.  Liter,  8  Cranch,  229; 
Hartshorn  v.   Wright,  Pet.  Circuit  Court  Eep.  64.     It  is 
clear,  however,  by  necessary  inference  from  the  cases  above 
cited,  as  well  as  on  principle,  that  in  such  cases  the  value  of 
"  the  matter  in  dispute  "  must  be  either  alleged  or  proven  to 
exceed  the  sum  of  $500,  and  that  in  the  absence  of  both  such 
allegation  and  proof  there  is  no  jurisdiction,  and  the  suit 
must  be  dismissed. 

By  the  Statutes  of  Michigan,  which  govern  in  this  case, 
the  action  of  ejectment  is  extended  and  enlarged  so  as  to 
comprehend  and  include  all  cases  in  which  it  was  formerly 
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necessary  to  bring  a  writ  of  right,  which  latter  writ  is  abol- 
ished. 2  Compiled  Laws  of  Michigan,  1230,  Sec*  8,  4551, 
4741.  So  that  now  the  plaintiff  in  this  action  may  set  up 
and  put  in  litigation  the  fee  itself  (as  the  plaintiffs  have  done 
in  this  case),  or  any  less  estate,  as  well  as  the  mere  right  of 
present  possession ;  and  to  this  end  it  is  further  provided  in 
the  same  Statutes,  p.  1231,  Sec.  4563,  that  "  in  every  other 
case,"  than  where  the  action  is  brought  for  the  recovery  of 
do^er,  "the  plaintiff  shall  state"  in  the  declaration  whether 
he  claims  in  fee,  or  whether  he  claims  for  his  own  life,  or  the 
life  of  another,  or  for  a  term  of  years,  or  otherwise;  specify- 
ing such  lives  or  the  duration  of  such  term.  And  the  judg- 
ment is  made  conclusive  "  as  to  the  title  established  in  such 
action  "  upon  the  party  against  whom  the  same  is  rendered, 
whether  plaintiff  or  defendant  of  course,  and  against  all  per- 
sons claiming  under  such  party  by  title  accruing  after  the 
commencement  of  the  suit.  See  p.  1236,  Sees.  4588,  4590. 
What  then  is  the  thing  demanded,  "  the  matter  in  dispute," 
in  ejectment  suits?  Clearly,  and  it  seems  to  me  indisputably, 
it  is  the  estate,  title,  interest  or  right  in  and  to  the  lands  in 
question,  set  up  and  claimed  in  the  declaration.  It  is  as  to 
these  that  the  plaintiff  is  expressly  required  to  be  specific  in 
stating  what  he  claims,  as  to  what  an  issue  is  joined,  and 
judgment  is  given.  It  is  true,  the  action  sounds  in  damages 
as  well.  It  is  to  be  observed,  however,  that  it  sounds  in 
damages  only,  the  recovery  of  damages  not  being  its  original 
or  principal  purpose.  Damages  in  such  case,  under  the  main 
issue  as  to  the  right,  title,  or  estate,  are  given  only  in  case  of 
recovery  by  plaintiff  upon  that  issue,  and  are  for  the  supposed 
trespass  by  the  defendant  in  unlawfully  withholding  posses- 
sion from  the  plaintiff,  and  have  no  reference  to  the  value  of 
the  land.  They  are,  therefore,  merely  incidental  to,  and  con- 
tingent upon,  the  result  of  the  main  issue.  It  is  to  be  ob- 
served, moreover,  that  under  this  issue  the  damages  are,  in 
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practice,  only  nominal.  That  they  were  bo  regarded  by  the 
Legislature  is  evident  from  the  fact  that  in  the  statutes,  before 
alluded  to,  such  damages  are  expressly  so  nominated.  2 
Compiled  Laws  of  Michigan,  1231,  Sec.  4560.  See,  also, 
Lanning  v.  Dolph^  4  Wash.  Circuit  Court  Rep.  624,  627. 
Formerly,  the  real  damages  in  such  cases  could  be  recovered 
only  in  a  separate  action.  Now,  they  may  be  recovered  in 
the  same  suit,  but  not  in  or  by  the  verdict  and  judgment 
upon  the  main  issue.  Such  recovery  can  be  had  only  after 
such  verdict  and  judgment,  and  upon  a  new  issue  joined  upon 
a  suggestion  of  damages,  as  required  by  the  statutes  before 
alluded  to.  2  Compiled  Laws,  1237,  Sec.  4596,  et  seq.  I 
hold,  therefore,  that  in  the  action  of  ejectment,  the  land  and 
premises  demanded,  when  claimed  by  the  plaintiff  in  fee,  as 
in  this  case,  or  when  a  less  estate  than  the  fee  is  claimed, 
then  the  estate,  title,  interest,  or  right  claimed,  as  set  up  in 
the  declaration,  is  "the  matter  in  dispute"  within  the  mean- 
ing of  Sec.  11  of  the  Judiciary  Act  of  1789;  and  that  in 
order  to  confer  jurisdiction  upon  this  court  in  such  cases,  it 
must  appear  by  allegation  in  the  declaration,  or  by  proof, 
that  the  value  of  such  land  and  premises,  or  of  such  estate, 
title,  interest,  or  right,  so  claimed,  exceeds  $500. 

Such  not  being  made  to  appear  in  this  case,  there  is  no 
jurisdiction  of  the  subject  matter  of  the  suit  in  this  court. 
The  suit  must,  therefore,  be  dismissed,  with  costs  to  the 
defendants. 
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EDWARD  B.  TALCOTT   v.  THE  TOWNSHIP  OF 

PINE  GROYE. 

CiEourr  CouBT — ^Westkbn  District  of  Michigait — Januaet 

16,  1872. 

1.  Wheit  United  States  Courts  are  not  Bottnb  to  Follow  State 
Court. — Where  the  decision  of  the  highest  court  of  a'  State  holding  an 
act  of  the  Legislature  unconstitutional  is  not  based  upon  any  provision 
of  the  State  Constitution,  but  upon  certain  general  principles  applicable 
alike,  if  correct,  to  all  the  State  governments,  and  that  of  the  United 
States,  the  United  States  Courts  are  not  bound  to  follow  such  decision. 

2.  As  TO  Matters  Arising  Subsequent  to  Such  State  Decision. — 
Where  such  decision  of  the  State  Court  is  based  upon  special  provisions 
of  the  State  Constitution,  it  will  be  followed  by  the  United  States  Courts 
as  to  all  matters  arising  subsequent  to  the  State  decision. 

3.  Contracts  Based  upon  State  Laws  and  Prior  Decisions  Favor- 
able.— But  where  contracts  have  been  made  in  good  faith,  based  upon 
State  laws,  which  have  long  been  treated  as  valid  by  successive  public 
officers  of  the  State,  and  by  the  people  of  the  State  generally,  and  where 
the  prior  Judicial  decisions  of  the  State  upon  cases  analogous  in  principle, 
though  not  upon  the  precise  point,  favor  such  validity,  the  United  States 
Courts,  in  suits  upon  such  contracts,  will  not,  contrary  to  their  own  Judg- 
ment, follow  State  decisions  holding  such  laws  unconstitutional  and  such 
contracts  invalid. 

4.  Laws  in  Aid  of  Railroads  not  in  Conflict  with  State  Consti- 
tution.— Laws  authorizing  mtmicipal  aid  to  railroads  are  not  in  conflict 
with  the  Constitution  of  Michigan.  The  decisions  of  the  Supreme  Court 
of  the  State  holding  the  opposite  view  were  so  contrary  to  precedent  and 
so  unexpected  as  to  operate  as  a  surprise  upon  the  community.  The  long- 
continued  and  frequent  legislative  action  in  the  passage  of  such  laws,  and 
of  other  laws  involving  the  same  principles,  with  the  action  of  the  State 
and  municipal  officers  in  favor  of  their  validity,  and  the  repeated  decisions 
of  the  Supreme  Court  of  the  State  announcing  principles  which  support 
such  laws,  together  constituted  such  evidence  that  these  laws  would  be 
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held  constitutional,  that  business  men  were  Justified  in  making  contracts 
in  reliance  upon  their  validity :  and  the  United  States  Courts  will  enforce 
all  such  contracts  brought  before  them  whenever  made  before  the  State 
decisions.  In  construing  contracts  made  subsequent  to  the  State  decisions, 
they  will  follow  those  decisions,  irrespective  of  their  own  views. 
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5.  What  THE  Suprehb  Couht  of  United  States  has  Decided  whebe 
THEBE  IS  NO  PROHIBITION  IN  State  CONSTITUTION. — ^The  Supreme  Ck)urt 
of  the  United  States  have  repeatedly  held  that,  in  the  absence  of  some 
provision  in  the  State  Constitution  prohibiting  it,  the  Legislature  has  power 
to  authorize  municipalities  to  issue  bonds  in  aid  of  railroads  designed 
to  benefit  the  public  interests  of  the  community. 

6.  Decision  in  Michigan  Opposed  to  Decisions  in  otheb  States. — 
The  decision  of  the  Supreme  Court  of  Michigan  against  the  validity  of 
these  bonds  is  opposed  to  an  overwhelming  weight  of  decisions  in  other 
States  with  Constitutions  similar  to  that  of  Michigan.  Before  the  Con- 
stitution of  Michigan  was  adopted,  in  1850,  the  validity  of  bonds  of  this 
character  had  been  settled  in  States  with  similar  Constitutions.  In  adopt- 
ing its  own  Constitution,  Michigan  must  be  presumed  to  have  adopted  the 
practical  and  judicial  construction  of  other  like  Constitutions. 

7.  Raiuioad  Corporation  a  Public  Corporation — A  Govern- 
mental Aqenct. — ^A  railroad  corporation,  in  view  of  its  origin,  objects, 
uses,  and  the  control  of  government  over  it,  is  a  public  corporation, 
though  its  shares  may  be  owned  by  private  individuals.  It  is  a  govern- 
mental agency  for  public  purposes. 

8.  The  Legislature,  not  the  Judiciary,  Determines  what  is  a 
Public  use  for  Taxation  Purposes. — The  Legislature,  and  not  the  judi- 
ciary, is  to  determine  what  is  a  public  use  for  purposes  of  taxation. 

9.  Due  Process  of  Law — ^Taxation  not  in  Violation  op.— The  tax- 
ation authorized  in  this  case  is  not  in  violation  of  the  provision  of  the 
Constitution  against  depriving  a  person  of  property  without  due  process 
of  law.  This  clause  has  no  reference  to  the  objects  and  purposes  of  a 
statute,  but  to  the  mode  in  which  rights  are  ascertained. 

10.  Provision  op  State  Constitution  as  to  State  not  being  Party 

to    OB    INTERESTED  IN   ANY   StATE    IMPROVEMENT  —  UNIFORM  RULE  OF 

Taxation,  Etc. — ^The  provision  in  the  Constitution  that  the  Slate  shall 
not  be  a  party  to,  or  interested  in  any  work  of  internal  improvement  is, 
on  principle,  and  by  repeated  and  numerous  and  uniform  decisions,  and 
by  the  legislative  action  of  Michigan,  confined  to  the  State  as  such,  and 
in  its  corporate  character.  It  in  no  way  touches  the  right  of  the  Legis- 
lature to  authorize  municipalities  to  make  or  aid  such  work.  Neither  is 
it  against  the  provision  requiring  a  uniform  rule  of  taxation.  That  i* 
uniform  taxation  which  is  uniform  throughout  the  taxing  district.  To  fix 
the  extent  of  such  district  is  a  legislative,  and  not  a  judicial,  function. 

11.  Railroads  are  Public  Highways.— A  railroad  is  not  private  prop- 
erty— it  is  devoted  to  public  uses.  When  the  land  is  taken  by  authority 
of  the  commonwealth  under  right  of  eminent  domain  it  becomes  a  public 
highway.  No  corporation  has  property  in  it,  but  it  may  have  franchises 
annexed  to  and  exercisable  within  it 
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In  1869,  the  Legislature  of  Michigan  passed  an  act  to 
enable  any  township,  city  or  village  to  pledge  its  aid  by  loan 
or  donation,  to  any  railroad  company,  as  specified  in  said  act 
Laws  of  1869,  p.  89. 

Under  this  act,  certain  bonds  were  issued  in  aid  of  the 
Kalamazoo  and  South  Haven  R.  B»  Co.,  by  the  Township  of 
Pine  Grove,  in  the  county  of  Van  Buren,  W.  D.  of  Michigan. 

An  action  was  brought  to  recover  the  amount  due  on  cer- 
tain of  these  bonds  and  on  coupons  for  interest  by  a  citizen 
of  another  State  in  the  United  States  Circuit  Court  for  that 
district.  And  similar  suits  were  brought  against  the  towns 
of  Port  Huron  and  Battle  Creek.  The  three  cases  were 
heard  before  Judges  Emmons,  Withet  and  Longyeab,  on 
demurrer. 

D.  D.  Smith,  Walker  <&  JETenty  AshZey  Pond  and  2\ 
Homeyn,  for  plaintiffs. 

lAMlejohuy  Severens,  DcmglasSy  Beakes,  Emeraony  Can- 
field  and  Loth/ropy  for  defendants. 

Emmoks,  J. — ^This  is  an  action  upon  bonds  issued  by  the 
Township  of  Pine  Grove,  under  an  act  authorizing  munici- 
palities to  aid  corporations  in  the  construction  of  railroads. 
They  were  issued  in  full  compliance  with  the  statute.  The 
railroad  is  in  successful  operation,  and  the  people  of  Pine 
Grove  have  reaped  the  benefits  for  which  they  pledged  their 
credit.  Full  consideration  for  the  bonds  has  been  paid  by 
Talcott  in  reliance  upon  what  he  deemed  well  settled  rules  of 
law  afi^rming  their  validity. 

Natural  justice  requires  that  these  bonds  should  be  paid. 
If,  however,  there  is  a  rule  of  law  obligatory  upon  us  which 
forbids  judgment  in  favor  of  the  plaintiff  we  must  follow  it, 
however  repugnant  it  may  be  to  our  feelings,  or  however 
novel  and  technical  may  be  the  rule. 
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The  case  presents  but  two  questions: 

1.  Is  the  law  which  authorized  the  issuing  of  the  bonds 
prohibited  by  the  Constitution  of  Michigan? 

2.  If,  in  our  judgment,  it  is  not,  are  we  bound,  contrary 
to  our  convictions,  to  follow  the  decision  of  the  Supreme 
Court  of  Michigan  holding  that  it  is? 

Both  these  questions,  we  think,  are  determined  by  the  de- 
cisions of  the  Supreme  Court  of  the  United  States,  which 
are  mandatory  upon  us. 

We  shall  first  consider  the  question  last  stated. 

As  a  general  rule,  to  which  there  are  rare  exceptions,  the 
United  States  Courts  will,  in  the  construction  of  State  stat- 
utes or  constitutions,  follow  the  decisions  of  the  highest 
court  of  the  State.  Lefingwell  v.  Warren^  2  Black,  599, 
and  numerous  other  judgments  so  decide.  All  concede  this, 
and  .cases  need  not  be  farther  cited. 

But  the  decision  of  the  Supreme  Court  of  Michigan  in 
the  People  v.  Salem^  20  Mich.  452,  which  the  counsel  for 
the  defendant  claim  must  control  ours,  is  not  based  upon  any 
principle  peculiar  to  the  State  Constitution.  It  is  placed  on 
reasons  equally  affecting  those  of  every  State  in  the  Union, 
and  especially  that  of  the  national  government. 

It  is  said  that  taxation  in  support  of  a  railroad  owned  and 
controlled  by  citizens  is  not  within  the  taxing  power  ot  our 
American  governments.  This  is  a  broad  generality,  asserting 
a  principle  of  jurisprudence  and  political  power  having  no 
reference  to  any  particular  clauses  of  the  local  organic  law. 
It  would  invalidate  the  great  number  of  land  donations  to 
railroad  companies  by  Congress,  the  laws  giving  bounties  to 
fishermen,  subsidies  to  steamboat  lines,  the  public  money  to 
academies  and  other  schools  controlled  by  individuals,  and 
all  that  extensive  and  familiar  legislation,  the  "purpose"  of 
which  is,  by  donations  and  subsidies,  to  aid  the  business  of 
individuals,  in  which  the  public  have  an  especial  interest. 
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but  in  the  "  management  of  which  thej  have  no  voice."  A 
thousand  State  laws,  hitherto  unquestioned,  reaching  back  to 
the  earliest  periods  of  American  history,  would  fall  under 
this  rule. 

When  such  general  principles  are  asserted  by  the  State 
courts,  as  a  ground  for  invalidating  contracts,  they  are 
adopted  or  disregarded  by  the  Federal  courts,  as  they  deem 
them  sound  or  otherwise,  and  as  justice  in  the  class  of  cases 
before  them  demands.  A  few  of  the  leading  cases  so  ruling 
will  be  referred  to. 

In  the  City  of  Chicago  v.  Rohhina^  2  Black,  418,  the  Su- 
preme Court  refused  to  follow  the  decision  of  the  highest 
court  of  Illinois  in  reference  to  a  question  of  negligence  by 
a  municipal  corporation,  because  it  depended  upon  the  com- 
mon law,  applicable  alike  in  Illinois  and  elsewhere. 

In  Williavison  v.  Berry ^  8  How.  495,  it  disregarded  the 
judgments  of  the  courts  of  New  York  upon  the  construction 
of  a  private  statute  affecting  the  title  to  lands,  on  the  ground 
that  such  statute  Was  not  a  part  of  the  general  law  of  the 
State.     See,  also,  Laiie  v.  Yick^  3  How.  464. 

In  Swift  V.  Tyaon^  16  Pet.  1,  the  decisions  of  New  York, 
in  reference  to  negotiable  paper,  were  not  followed  because  it 
was  a  question  of  general  commercial  law  not  peculiar  to 
New  York.  See,  also,  Ca/rjpervter  v.  Insurance  Company^ 
16  Pet.  495 ;  MUler  v.  Austin,  13  How.  218 ;  Foxcroft  v. 
MalleU,  4  How.  353. 

The  Supreme  Court  of  Michigan,  some  years  since,  by 
repeated  judgments,  decided  that  certain  forms  of  notices 
were  insujQGlcient  to  fix  the  liability  of  indorsers.  Piatt  v. 
Drake,  1  Douglas,  296;  Newberry  v.  Trowbridge,  4  Mich. 
391.  Under  these  decisions  hundreds  of  thousands  of  dol- 
lars were  lost.  The  Federal  courts  refused  to  follow  them. 
Subsequently  the  Supreme  Court  of  the  State  overruled  its 
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former  judgments,  and  adopted  the  rule  of  the  National 
courts.     Barkhxmh  v.  Trowbridge^  9  Mich.  209. 

But  this  distinction  need  not  be  pursued,  as  the  general 
rule  is  not  doubted,  the  question  now  being  whether  this 
judgment  of  the  Michigan  court  comes  within  it.  We  have 
said  that  it  does,  but  it  is  equally  unnecessary  to  discuss  this 
at  length,  because  the  undoubted  doctrines  of  the  National 
court  make  it  wholly  immaterial  whether  the  judgment  in 
The  People  v.  Salem,  or  the  reasons  of  the  later  case  of  the 
People  on  Belation  of  Bay  City  against  the  State  Treasurer, 
are  before  us.  This  later  judgment  has  been  rendered  since 
the  institution  of  this  action.  In  addition  to  the  reasons 
relied  upon  in  the  former  decision,  it  now  said  that  the  law 
is  prohibited  by  three  clauses  in  the  State  Constitution,  viz. : 
that  which  prohibits  the  taking  of  property  without  due 
process  of  law;  that  which  requires  uniformity  of  taxation, 
and  that  which  forbids  the  State  to  engage  in  works  of 
internal  improvement. 

To  the  almost  universal  rule  before  anaounced,  that  the 
courts  of  the  Union  will  implicitly  adopt  those  of  the  States 
in  reference  to  local  constitutions  and  laws,  there  is  a  single 
exception  in  practice,  so  rarely  occurring  that,  although 
firmly  established,  it  is  frequently  overlooked.  A  brief 
review  will  demonstrate  that,  as  to  past  transactions  and 
contracts,  when  they  will  be  destroyed  by  a  new  local  rule, 
we  have  no  right  to  adopt  the  State  judgment,  if,  after 
careful  study,  we  have  no  doubt  it  is  wrong. 

In  the  discussion  before  us  the  learned  counsel  for  the  de- 
fendant declined  all  argument  of  the  rectitude  of  the  State 
decision,  and  reposed  solely  upon  the  doctrine  that  its  reasons 
were  not  subject  to  review  here,  and  although  it  destroyed 
investments,  and,  in  violation  of  the  National  Constitution, 
impaired  the  obligation  of  contracts,  it  was  in  a  plenary  and 
judicial  sense  obligatory  upon  this  court.     When  such  conse. 
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quences  occur,  the  rule  relied  on  is  never  applied.  They 
constitute  the  exception  within  which,  we  think,  the  case 
of  Talcott  comes.  It  is  one  the  justice  of  which  will  com- 
mend itself  to  every  citizen,  and  beget  nothing  but  satisfac- 
tion BO  long  as  it  is  rigidly  confined  to  the  pressing  and 
necessary  inducements  to  its  establishment. 

The  cases  are  numerous,  and  difiSer  chiefly  in  the  facts  on 
which  the  courts  relied  in  determining  that  the  contracts 
before  them  were  based  upon  rules  of  law  deemed  settled 
when  they  were  made.  In  some  instances  there  had  been 
no  State  judicial  decisions  establishing  the  principles  on 
which  contracts  were  founded,  but  the  Supreme  Court  refused 
to  follow  subsequent  local  rulings,  denying  their  validity, 
solely  because  they  were  unwarranted  and  at  war  with  those 
general  principles  upon  which  all  citizens  must  necessarily 
rely. 

5  Howard,  184,  Rowan  v.  Hunnels,  1847.  This  case, 
decided  nearly  a  quarter  of  a  century  ago,  is  very  instructive 
as  to  the  degree  of  local  acquiescence  and  State  interpretation 
which  is  deemed  necessary  for  the  protection  of  a  contract 
made  in  reliance  upon  it.  The  Constitution  of  Mississippi, 
adopted  in  1833,  provided  that  the  importation  of  slaves 
should  be  prohibited.  In  1837,  the  Legislature,  in  cojupli- 
ance  with  the  Constitution,  passed  an  act  prohibiting  such 
importation.  During  the  four  years  prior  to  the  passage  of 
the  law,  the  traffic  proceeded  without  question,  but  no  judi- 
cial determination  was  pronounced  either  in  favor  of  or 
against  its  validity  until  after  the  contracts  before  the  court 
had  been  made.  The  suit  was  upon  two  prommissory  notes, 
the  sole  consideration  for  which  was  slaves  imported  into 
Mississippi,  and  sold  by  plaintiff  to  defendant  before  the 
passage  of  the  statute.  In  Groves  v.  SlcmghteVy  15  Pet. 
449,  the  Supreme  Court  had  affirmed  the  validity  of  such 
contracts,  although  there  had  been  at  that  time  some  judi- 
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cial  determination  the  other  way,  by  divided  courts  in  Mis- 
sissippi. Before  this  suit  was  brought,  however,  the  courts 
of  Mississippi  had  directly  and  repeatedly  ruled  that  the 
Constitution  itself  prohibited  the  importation  of  slaves  with- 
out a  statute  to  enforce  it,  and  that  such  contracts  were  void. 
The  question  was,  whether,  under  these  circumstances,  the 
decisions  of  the  State  court  were  obligatory  upon  those  of 
the  Nation.  Not  only  had  there  been  no  decisions  in  Mis- 
sissippi prior  to  the  making  of  the  contracts  on  which  they 
had  been  based,  but  there  were  none  of  courts  involving  the 
same  principle  in  other  States.  It  was  the  construction  of  a 
purely  local  clause  of  the  State  Constitution.  There  had 
been  but  one  act  of  the  Legislature  which  impliedly  sanc- 
tioned the  construction  given  by  the  Federal  court.  There 
had  been  but  four  years  of  practical  construction.  But,  as 
many  contracts  had  been  made  and  much  property  transferred 
in  reliance  upon  it,  the  court,  after  a  most  full  argument, 
refused  to  follow  the  State  adjudications  which  destroyed 
them.  Chief  Justice  Taney,  in  delivering  the  opinion  of 
the  court,  says:  "Undoubtedly  this  court  will  always  feel 
itself  bound  to  respect  the  decisions  of  the  State  courts,  and 
from  the  time  they  are  made  will  regard  them  as  conclusive 
in  all  cases  upon  the  construction  of  their  own  constitutions 
and  laws.  But  we  ought  not  to  give  them  a  retroactive 
effect,  and  allow  them  to  render  invalid  contracts  entered 
into  with  citizens  of  other  States,  which,  in  the  judgment  of 
this  court,  were  lawfully  made." 

This  decision  did  not  depend  upon  the  fact  that  the  same 
point  had  been  before  decided  by  the  United  States  Court. 
Over  and  over  again  it  has  receded  from  its  construction  of 
local  laws  and  constitutions,  when  subsequently  the  State 
tribunals  have  ruled  otherwise.  Cheen  v.  Lessee  of  Neal^  6 
Peters,  291 ;  Swydam  v.  Williamson,  20  How.  427 ;  Leffing- 
well  V.  Warreriy  2  Black,  599. 
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Nor  did  it  procjeed  on  the  ground  that  the  contract  was  in 
reliance  upon  Choves  v.  Slaughter^  for  it  had  been  made  long 
before  that  decision  was  rendered. 

Rowan  v.  RunneU  has  been  repeatedly  quoted  in  siibse- 
qnent  cases.  It  is  among  the  most  deliberate  and  frequently 
approved  judments  of  the  court.  In  its  circumstances  it 
calls  for  a  far  more  liberal  application  of  the  exception  to 
the  general  rule  which  requires  us  to  follow  the  decisions  of 
the  State  courts  than  does  the  case  before  us.  We  could  not 
decide  this  point  adversely  to  the  plaintiff  without  assuming 
to  disregard  this  judgment  of  the  Supreme  Court. 

18  Howard,  595,  Pease  v.  Pech^  arose  upon  the  construc- 
tion of  a  Michigan  Statute  of  Limitations.  By  an  error  of 
the  printer,  the  statute  as  published  had  an  exception  as  to 
persons  "beyond  seas,"  and  this  had  been  supposed  to  be 
correct  for  many  years,  but  it  does  not  appear  that  any  judi- 
cial decisions  had  been  made  based  upon  this  reading.  The 
Michigan  Supreme  Court  decided  that  the  manuscript  copy 
which  did  not  contain  the  words  "beyond  seas"  must  govern. 
The  Supreme  Court  of  the  United  States  refused  to  follow 
this  construction  on  the  ground  that  the  other  view  had  been 
so  long  supposed  to  be  valid  that  it  had  become  the  basis  of 
contracts. 

In  16  How.  369,  State  Bank  v.  Knoop^  the  Ohio  Supreme 
Court  decided  that  a  statute  regulating  the  taxation  of  the 
plaintiff  bank  was  not  a  contract,  and  that  if  such  had  been 
the  intention  of  the  law,  it  was  in  violation  of  the  Constitu- 
tion of  the  State.  This  judgment,  on  writ  of  error,  was 
reversed  by  the  National  Court.  It  decided  that  the  law  did 
create  a  contract,  and  that  it  was  not  prohibited  by  the  local 
constitution.  Just  what  is  now  asked  in  the  case  before  us 
was  there  done.  That  the  point  arose  upon  writ  of  error, 
and  that  the  contract  was  created  more  immediately  bv  a 
statute,  are  immaterial  conditions,  will  fully  appear  by  sub- 
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sequent  citations.  The  opinion  of  Taney,  Chief  Justice, 
was  delivered  in  the  case  of  the  Trust  Company  v.  Deholtj 
16  How.  432,  at  the  same  time  before  the  court.  It  is 
affirmed,  after  the  most  searching  argument,  in  18  How.  332, 
Dodge  v.  Woolsey;  16  How.  380,  State  Bamk  v.  Knoop;  1 
Black,  436,  Jefferson  Bamk  v.  Shelly. 

1  Wall.  175,  Gelpcke  v.  Dubuque^  was  an  action  on  bonds 
issued  by  the  city  in  aid  of  a  railroad  company.  There  had 
been  prior  decisions  of  the  Supreme  Court  of  Iowa  holding 
similar  bonds  valid.  Subsequently  to  the  making  of  those 
in  suit,  that  court  reversed  its  former  rulings  and  adopting 
the  same  conclusions  as  those  arrived  at  by  the  Supreme 
Court  of  Michigan  in  the  Salem  case,  declared  the  law 
unconstitutional.  Justice  Swayjnb  says:  "The  same  prin- 
ciple applies  when  there  is  a  change  of  judicial  decision  as 
to  the  constitutional  power  of  the  Legislature  to  enact  the 
law.  To  the  rule  thus  enlarged  we  adhere.  It  is  the  law  of 
this  court.  To  hold  otherwise  would  be  as  unjust  as  to  hold 
that  rights  acquired  under  a  statute  may  be  lost  by  its 
repeal."  And  see,  following  this  principle:  4  Wall.  535, 
VonHoffrnan  v.  Quinoy;  Meyer  v.  The  City  of  Muscatine^ 
IWall.  384;  Thomson  v.  Lee  Cov/nty,  3  Wall.  327;  Rog-^ 
ers  V.  Bv/rUngton^  3  Wall.  654;  Mitchell  v.  Burlington^  4 
Wall.  270.  In  3  Wall.  294,  Hamemeyer  v.  Iowa  City,  the 
doctrines  in  Gelpcke  v.  Dvhuque,  are  applied  in  circum- 
stances going  very  far  beyond  the  necessities  of  the  case  at 
bar.  The  question  was,  whether  the  law  under  which  the 
bonds  were  issued  had  been  so  published  as  to  make  it 
effective  before  the  action  under  it  was  taken.  The  State 
court  had  expressly  decided,  subsequent  to  the  creation  of 
the  bonds,  that  it  had  not.  A  single  prior  decision  had  been 
made  which  implied  the  contrary.  But,  as  the- Attorney- 
General  of  the  State  had  published  the  law,  and  action  had 
taken  place  under  it,  the  Supreme  Court  say,  at  page  303, 
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that  the  former  State  judgment  was  a  recognition  of  the 
public  character  of  the  act,  and  the  action  of  the  Executive 
had  been  in  hai'mony  with  it.  That  prior  to  the  changed 
opinion  of  the  court  no  intimation  had  been  given  that  they 
were  otherwise  than  local,  and  that  it  "being  posterior  to 
the  time  the  bonds  were  issued  it  can  have  no  effect  upon 
them.  We  can  look  only  to  the  time  when  the  securities 
were  issued."  The  rule,  it  is  said,  was  established  upon  the 
most  careful  consideration,  and  would  be  adhered  to. 

8  Wall.  575,  BuUz  v.  Muscatine,  This  case  is  in  principle 
like  that  of  Von  Iloffman  in  4  Wall.  535,  where  the  power 
of  taxation  to  pay  the  bonds  was  attempted  to  be  taken  away 
by  a  legislative  repeal  of  the  law  which  authorized  it.  In  this 
the  same  effect  was  produced  by  judicial  decisions.  When  the 
bonds  were  issued,  the  State  law,  in  the  opinion  of  the  Fed- 
eral court,  authorized  taxation  for  their  payment,  although 
no  State  decisions  so  holding  had  been  made.  By  adjudica- 
tions of  the  Iowa  courts  subsequent  to  their  issue,  it  was 
determined  that  such  power  did  not  exist,  and  the  supervisors 
therefore  refused  to  assess  the  tax.  Mandamus  was  applied 
for  in  the  Circuit  Court  of  the  United  States  to  compel  it. 
Judge  SwAYNE,  in  delivering  the  judgment  of  the  court,  after 
referring  with  approbation  to  the  Von  Hoffman  case,  and  to 
the  cases  which  hold  that  the  remedy  is  part  of  the  contract, 
says  that  here,  although  it  is  taken  away,  not  by  repeal,  but 
by  judicial  decisions,  the  effect  is  the  same;  that  in  the  con- 
struction and  protection  of  contracts  the  court  must  act  in- 
dependently of  the  State  courts,  and  the  fact  that  a  statute 
was  concerned  could  not  vary  the  result.  The  rights  of  the 
relator,  he  said,  "could  no  more  be  taken  away  by  subsequent 
judicial  decisions  than  by  subsequent  legislation.  It  is  as 
much  our  duty  to  protect  the  contract  from  the  one  as  the  other." 
If  the  construction  ultimately  given  by  the  State  court  had  pre- 
ceded the  issuing  of  the  bonds  that  would  have  been  followed. 
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The  two  preceding  and  the  following  judgments  are  demon- 
strative of  the  adoption  by  the  National  conrts  of  a  principle 
broad  and  comprehensive;  wholly  unfettered  by  any  narrow 
limitations  which  will  arrest  its  application  this  side  of  the 
most  complete  protection  of  what  was  done  in  good  faith  in 
reliance  upon  existing  law.  No  matter  what  the  form  of  the 
action,  or  howsoever  the  court  is  called  upon  to  coerce  directly 
the  action  of  local  political  officials,  it  will  proceed  as  freely 
and  minutely  as  though  its  action  was  invoked  to  correct  the 
refusals  of  National  officers.  Judgment  was  obtained  in  the 
National  Circuit  Court  in  disregard  of  local  judgments. 
The  supervisors,  in  obedience  to  the  State  judgments,  refused 
to  levy  the  tax  to  pay  it,  and  thete  was  no  county  property 
subject  to  levy  to  satisfy  it.  •  The  court  issued  mandamus  to 
compel  their  action,  and  the  State  courts  enjoined  it.  The 
officers,  obeying  the  State  instead  of  the  National  court's 
process,  refused  stiU  to  make  the  assessment.  In  these  cir- 
cumstances. Amy  V.  The  Superviaors^  in  11  Wall.  136,  held 
the  officers  individually  liable  for  a  breach  of  official  duty,  in 
refusing  to  obey  the  writs  of  the  National  court,  and  judg- 
ment was  given  against  them  for  the  amount  of  the  tax  it 
was  their  duty  to  have  assessed.  The  whole  proceeding,  from 
the  rendition  of  the  original  judgment  to  that  against  the 
contumacious  supervisors,  was  in  direct  conflict  with  repeated 
rulings  in  the  State  court  upon  every  point  required  to  sus- 
tain the  judgment.  See  Chicago  v.  Sheldon^  9  Wall.  50;  6 
Wall.  166,  Riggs  v.  Johnson  County;  9  Wall.  477,  Kenosha 
V.  JLamson, 

Although  elsewhere  fully  considered,  and  not  germain  to 
the  present  argument,  it  is  satisfactory  to  add  that  the  diifer- 
ing  local  judgments  are  all  overruled  by  the  local  courts 
which  made  them.  It  is  then  not  a  right  only,  but  an  im- 
perative duty,  about  the  performance  of  which  this  court  has 
no   possible  discretion  to  administer  the  law  as,  after  the 
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most  full  examination  in  our  power,  we  believe  it  to  be. 
This  should  be  made  in  view  of  all  that  effect  which  we  must 
ever  give  to  a  State  decision  that  we  know  was  rendered  only 
after  the  most  thorough  argument  and  full  and  careful  con- 
sideration; one  which  has  been  made  in  ignorance  of  no 
single  condition  of  the  question  answered,  but  in  a  deliberate 
and  conscientious  disregard  of  the  most  learned,  numerous 
and  persuasive  body  of  opinions  ever  before  given  upon  any 
one  subject  in  the  whole  history  of  our  constitutional  law. 
It  did  not  involve  a  misconception  of  these  opinions,  but  it 
was  intentionally  revolutionary  in  doctrine.  It  asserts  inde- 
pendence of  precedents,  and  expressly  condemns  the  old  con- 
servative idea  of  stare  decisis  if  the  "  first  judgment  in  the 
series"  is  believed  to  be  wrong!  It  of  all  other  judgments 
presents  just  that  exercise  of  judicial  authority  which  has 
called  forth  the  condemnatory  and  dissenting  opinions  cited 
by  us,  and  which  demand  and  sustain  the  ruling  which  we 
feel  compelled  to  make. 

The  other  question  is  just  as  conclusively  settled  by  the 
Supreme  Court,  whose  judgments  we  must  follow,  as  the  one 
we  have  thus  far  considered.  That  the  law  is  constitutional, 
and  the  contracts  valid  and  obligatory  upon  the  municipal- 
ities making  them,  and  that  it  is  our  duty  to  enforce  them, 
has  been  affirmed  in  nearly  every  judgment  thus  far  cited. 
We  have  nothing  to  decide  upon  principle.  The  law  is  settled 
by  adjudication,  confirming  wide  and  long-continued  usage. 
Certainly,  in  the  courts  of  the  United  States,  the  question  ia 
no  longer  open. 

In  Gelpcke  v.  Dubuque^  1  Wall.  205,  Judge  Swayne,  de- 
livering the  opinion  of  the  court  referring  to  the  decisions 
holding  such  statutes  to  be  constitutional,  says:  "The  earlier 
decisions,  we  think,  are  sustained  by  reason  and  authority. 
They  are  in  harmony  with  the  adjudications  of  sixteen  States 
of  this  Union.     Many  of  the  cases  in  the  other  States  are 
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marked  by  the  profoundest  legal  ability.  The  late  case  in 
Iowa,  and  two  other  cases  in  another  State,  also  overruling 
.  earlier  adjudications,  stand  out,  so  far  as  we  are  advised,  in 
unenviable  solitude  and  notoriety."  Where  there  is  no  defect 
of  constitutional  power  such  legislation,  in  cases  like  this,  is 
valid.  This  question,  with  reference  to  a  statute  containing 
similar  provisions,  came  under  the  consideration  of  the 
Supreme  Court  of  Iowa  in  MoMillen  v.  Boyles^  and  again 
in  McMillen  et  al.  v.  The  County  Judge  and  Treasurer  of 
Lee  County.  The  validity  of  the  act  was  sustained.  With- 
out  these  rulings  we  should  entertain  no  doubt  upon  the 
subject.  In  Rogers  v.  Bv/rUngtoii^  3  Wallace,  663,  Judge 
Cliffokd,  in  delivering  the  opinion  of  the  court,  says: 
"  Kailways,  also,  as  a  matter,  of  usage  founded  on  experience, 
are  so  far  considered  by  the  court  as  in  the  nature  of  improved 
highways,  and  as  indispensable  to  the  public  interest  and  the 
successful  pursuit  even  of  local  business,  that  a  State  Legis- 
lature may  authorize  the  towns  and  counties  of  a  State 
through  which  a  railway  passes  to  borrow  money,  issue  their 
bonds,  subscribe  for  the  stock  of  the  company,  or  purchase 
•the  same  with  a  view  of  aiding  those  engaged  in  constructing 
or  completing  such  a  public  improvement."  "  Decisions  to 
that  effect  have  very  much  increased  in  number  within  the 
last  few  years,  and  are  constantly  increasing,  both  in  the  State 
and  Federal  courts,  until  it  may  be  said  that  the  rule  here 
laid  down  pervades  the  jurisprudence  of  the  United  States." 
See,  also,  Meyer  v.  Muscatme^  1  Wall.  384;  Thomson  v. 
Zee  Co.,  3  Wall.  327;  Ea/vemeyerY.  Iowa  C'(?.,  8  Wall.  294; 
Kenosha  v.  Lamson,  9  Wall.  477;  1  Wall.  83,  Mercer  Co.  v. 
JIacket;  11  Wall.  136,  Amy  v.  Supervisors.  These  decisions 
were  nearly  all  made  under  constitutions  containing  every 
clause  which  is  relied  on  in  that  of  Michigan  to  invalidate 
the  law  of  Michigan.  Kor  is  there  anything  in  the  history 
of  the  State  which  should  give  these  clauses  a  peculiar  mean- 
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ing.  These  decisions  are  then,  virtually,  a  construction  of 
the  Constitution  of  Michigan,  which  is  mandatory  upon  us. 

Much  was  eloquently  said  by  counsel,  in  the  discussion  of 
this  case,  about  the  evils  which  would  follow  a  decision  in 
opposition  to  that  of  the  State  tribunals.  We  do  not  antici> 
pate  any  such  results.  The  able  and  experienced  lawyers, 
who  constitute  the  Supreme  Court  of  Michigan,  acted  with 
full  knowledge  of  the  doctrines  so  firmly  established  by  the 
National  Court.  They  knew  with  certainty  that,  in  the 
limited  class  of  cases  in  which  bonds  issued  before  their  de- 
cision could  coitie  before  this  court,  we  must  hold  them  valid. 
Nor  can  we  believe  that  they  will  regret  this.  However 
imperative  seemed  to  them  the  duty  of  holding  the  acts 
unconstitutional,  and  for  the  future  preventing  all  action 
under  them,  they  will  be  gratified  that  bonds  for  which  full 
consideration  has  been  paid  can  be  made  good  to  the  pur- 
chaser. Nor  do  we  believe  that  the  people  of  the  munici- 
palities whom  our  decision  renders  liable  will  regret  it. 
Kather,  we  hope,  that  they  will  rejoice  that  a  way  has  been 
opened  whereby  debts  contracted  with  their  assent,  and  for 
which  they  have  received  full  consideration,  may  be  paid  and 
they  relieved  from  the  appearance  of  repudiation. 

And  here  ordinai'ily  this  opinion  would  terminate;  but  the 
history  of  the  discussion  and  the  circumstances  in  which  the 
question  arises  not  merely  justify,  but  demand  some  con- 
sideration of  the  reasons  on  which  our  dissent  rests,  irre- 
spective of  the  decisions  of  that  court,  which  we  are 
compelled  to  follow.  It  is  evident  that,  in  treating  subjects 
involving  the  nature  of  our  governments,  the  general  legis- 
lative power  of  the  States  and  the  meaning  of  clauses,  some 
of  which  are  as  old  as  magna  charta^  where  so  much  depends 
upon  the  history  of  their  administration,  a  glance  only  can 
be  given  to  each.  Much  narrower  limits  suffice  for  the 
denial  of  old  and  familiar  truths  than  for  their  demonstra- 
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tion.  A  portion  only  of  our  objections  to  these  judgments 
can  be  considered  at  all.  The  high  character  of  the  judges 
who  pronounced  them,  the  far  more  than  ordinary  public 
confidence  in  their  conscientiousness  and  great  ability,  relieve 
us  from  all  fear  that  a  plain  statement  of  the  reasons  of  our 
dissent  will  be  construed  into  disrespect.  In  discussion, 
opinions  are  likely  to  be  stated  with  confidence,  but  this  does 
not  imply  that  equal  intelligence  and  desire  to  be  right, 
might  not  decide  differently. 

Having  concluded,  after  much  doubt,  to  add  in  part  our 
reasons  upon  principle,  we  regret  greatly  that  beyond  the 
consideration  of  the  points  already  treated  so  little  discussion 
was  had  at  the  bar.  The  defense  assumed  that  it  was  our 
duty  to  follow  the  State  ruling,  irrespective  of  its  reasons; 
and  the  plaintiff's  counsel  deemed  it  too  evidently  eiToneous 
to  demand  more  than  a  reference  to  the  numerous  decisions 
it  opposes.  Our  own  judgment,  rendered  hi  circumstances 
not  permitting  that  examination  which  we  should  have  been 
pleased  to  make,  must  necessarily  be  somewhat  imperfect. 

The  first  and  most  obvious  objection  to  these  judgments 
is  that  they  disregard  so  great  a  number  of  antecedent  de- 
cisions of  the  courts  of  other  States,  and  the  United  States, 
directly  upon  the  point,  as  to  render  them  an  extraordinary 
and  unwarrantable  departure  from  well  settled  judicial  action. 
The  rule  which  is  denied  had,  in  fact,  become  a  part  of 
**  American  jurisprudence.'* 

In  order  to  see  this  clearly,  we  cite  a  series  of  cases  decided 
in  twenty-six  States,  and  all  sustaining  the  doctrines  over- 
looked or  overruled  by  the  Supreme  Court  of  Michigan: 

Alabama. — (1854:)  Stein  v.  Ma/yor  of  MohiUj  24  Ala.  591; 
(1857)  Mayor  of  Wetumpka  v.  Winter,  29  Ala.  651;  (Plank 
Eoad  Case),  (1860)  Gibbons  v.  Mobile,  Etc,,  R.  R.  Co.,  36 
Ala.  410. 

Califorjsoa. — (1859)  Pattiaon  v.  Siipervisors  of  Yuba  Co., 
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13  Cal.  175;  (1860)  Holwrt  v.  Snpermsors  of  Butte  Co.,  17 
Cal.  23;  (1863)  Rohmson  v.  Bidwell,  22  Cal.  379;  (1864) 
French  v.  Teschmaker,  24  Cal.  518;  People  v.  Coon,  25  Cal. 
635;  (1865)  People  v.  Supervisors  of  San  Francisco,  27 
Cal.  655;  Stockton  and  V.  R.  R.  v.  Stockton,  51  Cal.  359. 

Connecticut. — (1843)  Bridgeport  v.  Housatonic  R.  R. 
Co.,  15  Conn.  475 ;  (1860)  Society  for  Savings  v.  Jfew  Zon- 
don,  29  Conn.  174. 

Delaware. — (1847)  Rice  v.  Foster,  4  Harrington,  479. 

Florida. — (1852)  Cotton  v.  County  Commissioners  of 
Leon,  6  Fla.  610. 

Georgia.— (1857)  Winm,  v.  Macon,  21  Ga.  275;  (1857) 
Powers  V.  Inferior  Court  of  Dougherty  Co.,  23  Ga.  65. 

Illinois.— (1851)  Ryder  v.  Alton,  Etc.,  R.  R.  Co.,  13  HI. 
516;  (1858)  Prettyman  v.  Supei^visors  of  Tazewell  Co.,  19 
111.  406;  (1859)  Robertson  v.  City  of  Rockford  et  al.,  21  111. 
451;  (1860)  Johnson  v.  Starke  Co.,  24  111.  75;  (1860)  Per- 
Uiu  V.  Lewis,  24  111.  208;  (1861)  ButUry.  Dunham.  27  111. 
474;  (1862)  CUrke  v.  Supervisors,  Etc.,  27  111.  305;  (1862) 
P««^^  V.  People,  29  111.  54;  King  v.  Wilson,  3  Chicago 
Legal  News;  (1872)  Chicago,  Etc.,  R.  W.  Co.,  v.  Smith. — 
DeciBion  just  rendered  in  Supreme  Court  for  Northern 
Division  of  Illinois.     Not  yet  reported. 

Indiana. — (1857)  City  of  Aurora  v.  West,  9  Ind.  74; 
(1860)  Evansville,  Etc.,  R.  R.  Co.  v.  Evansville,  15  Ind. 
395;  (1862)  The  Commissioners,  Etc.,  v.  Bright,  18  Ind.  93; 
(1864)  City  of  Aurora  v.  West,  22  Ind.  88 ;  Z.  M.  and  B. 
R.  R.  Co.  y.  Geiger,  34  Ind.  185. 

Iowa. — (1853)  Duluque  aivd Pacific  R.  R.  Co.  v.  Dvhuqu^, 
4  G.  Greene,  1;  (1854)  State  v.  Bissell,  4  G.  Greene,  328; 
(1857)  CUpp  V.  Cedar  Co.,  5  Clarke  (Iowa)  15;  (1858) 
Ring  v.  Johnson  Co.,  6  Iowa,  265;  (1858)  McMillan  v. 
Boyles,  6  Iowa,  304;  (1858)  McMillan  v.  Lee  Co.,  G 
lova,  391;  (1859)  Whittaker  v.  Johnson  Co.,  10  Iowa,  161; 
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StewaH  V.  Supervisors  of  Polk  Co. — Late  case  reported  in 
pamphlet. 

Kjlnsas. — (1871)  Count}/  Commissioners  v.  Miller. 

Kentucky.— (1849)  TalioU  v.  Dent,  9  B.  Monroe,  526;. 
(1850)  Justices,  Etc.,  v.  Turnpike  Co.,  11  B.  Monroe,  143; 
(1852)  Slack  et  at.  v.  Maysville,  Etc.,  R.  R.  Co.,  13  B. 
Monroe,  1;  (1859)  Maddox  v.  Graham,  2  Mete.  56. 

Louisiana. — (1853)  New  Orleans,  Etc.,  Co.  v.  McDonough, 
8  La.  An.  341;  (1856)  Parker  v.  Scogin,  11  La.  An.  629; 

(1856)  Vickshurg,  Etc.,  R.  R.  Co.  v.  Ouachita,  11  La.  An. 
649;  (1854)  New  Orleans  v.  Graihle,  9  La.  An.  561.      - 

Maine. — (1860)  Augusta  Bank  v.  Augusta,  49  Me.  507. 

MissiBsiFFi. — Strickland  v.  Mississippi,  Etc.,  R.  R.  Co. — 
Cited  as  of  21  (or  27)  Miss.  209,  and  as  in  1849. 

MissouBi. — (1856)  City  of  St.  Louis  v.  Alexandria,  23  Mo. 
483;  (1867)  St.  Joseph  R.  R.  v.  Buchanan  Co.  Ct.,  39  Mo. 

4:85. 

New  Yoke.— (1857)  Grant  v.  CaHer,  24  Barb.  232;  (1857) 
Benson  V.  Mayor  of  Alba/ny,  24  Barb.  248;  (1857)  Clark  v. 
City  of  Rochester,  24  Barb.  446;  (1858)  Bank  of  Rome  v.' 
Village  of  Rome,  18  N.  Y.  38;  (1859)  Gould  v.  Town  of 
Venice,  29  Barb.  442;  (1861)  Starin  v.  Genoa,  23  N.  Y. 
439;  (1864)  Clark  v.  City  of  Rochester,  28  N.  Y.  605;  (1865) 
I^eople  V.  Mitchell,  45  Barb.  208 ;  (1866)  People  v.  Mitchell, 
35  N.  Y.  551. 

NoETii  Caeolina. — (1855)  Taylor  v.  Newhern,  2  Jones 
Eq.  141,  (a  navigation  case) ;  (1858)  Caldwell  v.  The  Justices, 
£tc.,  4  Jones  Eq.  323. 

Oino. — (1852)  Cincinnati,  Etc.,  R.  R.  Co.  v.  Commis- 
^toners  of  Christian  Qo.,  1  Ohio  St.  77;  (1852)  R.  W.  v.  . 
Township  Treasurer,  1  Ohio,  St.  105;  (1853)  Cass  v.  Dillo7i, 
2  Ohio  St.  607;  (1853)  Thompson  v.  ITelley,  2  Ohio  St.  647; 

(1857)  State  v.  Van  Horn,  7  Ohio  St.  327;  (1858)  State  v. 
Union  Township,  8  Ohio  St.  394;  (1861)  State,  Etc.,  v.  Com- 
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missionera  Hancock  Co,y  12  Ohio  St.  596 ;  (1863)  Knox  v. 
Nielwls,  14:  Ohio  St.  260;  (1863)  FosdiclcY.  Perrysburg,  14 
Ohio  St.  472;  (1863)  State  v.  Goshen,  14  Ohio  St.  569; 
Griffith  V.  Co.  Commissioners,  20  Ohio  Appendix,  1;  Bloom- 
ington  H.  R,  v.  Gaiger,  April,  1871,  Vol.  4  of  Law  Times, 
State  Eeps.,  p.  98. 

Pennsylvania. — (1846)  Harvey  v.  JLord,  3  Penn.  St.  331; 
(1849)  Commonwealth  v.  McWilUamSy  11  Penn.  St.  62, 
Turnpike  Case;  (1853)  Sharpless  v.  Mayor  of  PhiladeU 
phia,  21  Penn  St.  147;  (1853)  Moers  v.  The  City  of  Read- 
ing^ 21  Penn.  St.  188;  (1858)  Commonwealth  v.  Co,  Com- 
ndssionerSj  32  Penn.  St.  218;  (1861)  Commonwealth  v. 
Pittsburgh,  41  Penn.  St.  278;  (1862)  Corrmionwealth  v. 
PerJcins  et  al.,  43  Penn.  St.  400. 

South  Carolina. — (1857)  State  v.  Charleston,  10  Eich. 
491. 

Tennessee. — (1848)  Nichol  v.  Nashville,  9  Humph.  252; 
(1854)  Z.  c6  N.  R.  R.  Co.  v.  Davidson  Co.,  1  Sneed,  637. 

Texas. — San  Antonio  v.  Jones,  28  Texas  19. 

Vermont. — Cadis  et  al.  v.  Town  of  Swanton — Late  case; 
not  reported. 

ViRGiNLA.. — (1837)  Goddin  v.  Crump,  8  Leigh.  120; 
(1846)  Harrison  Justices  v.  Holland,  3  Grattan,  247. 

Wisconsin. — (1859)  Clarke  v.  City  of  Jonesville,  10  "Wis. 
136;  (1860)  BushneU  v.  BeloU,  10  Wis.  195;  (1860)  MUU 
V.  Gleason,  11  Wis.  470. 

These  cases  have  been  frequently  collated  and  the  results 
announced  by  elementary  writers.  Among  others,  Judge 
CooLEY,  in  his  work  on  Constitutional  Law  (p.  189  to  p.  259) 
quite  fully  does  so.  After  an  extensive  discussion  of  many 
of  the  cases  cited,  and  of  that  large  class  of  authorities  em- 
bodying the  same  principle  in  reference  to  the  payment  of 
bounties  to  soldiers,  granting  aid  to  private  schools  and 
works  beyond  the  limits  of  the  municipality,  and  assorting  a 
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distinction  between  the  cases  where  the  donation  is  permitted 
and  where  it  is  coerced  by  the  law,  he  says:  "If  these  cases 
are  sound,  the  limitations  which  rest  upon  the  power  of  the 
Legislature  to  compel  municipal  corporations  to  assume  and 
discharge  obligations  can  only  be  such  as  spring  from  the 
general  principles  governing  taxation,  namely:  That  the 
purpose  shall  be  such  as  to  constitute  a  proper  charge  upon 
the  State  or  portion  of  the  State  taxed  to  accomplish  it.  But 
uix>n  this  question  the  Legislature  is  vested  with  discretion- 
ary and  compulsory  power,  and  its  decisions  are  not  subject 
to  review  by  the  courts.  Tliey  must  be  final,  unless  clear 
cases  where  there  is  no  ground  to  adjudge  the  purpose  to  be 
a  proper  one  for  taxation.''  The  whole  chapter  is  a  full  and 
unqualified  concession  that,  the  purpose  of  laws  like  the  one 
under  consideration  is  public,  within  the  meaning  of  the 
taxing  power,  when  the  road  runs  through  the  town  granting 
the  aid.  The  cases  where  no  part  of  it  does  so,  and  whe«e 
the  municipality  is  compelled,  not  permitted  only,  to  aid 
work  beyond  its  limits,  are  thus  criticised:  "But  those  cases 
which  hold  it  competent  for  the  Legislature  to  give  its  con- 
sent to  a  municipal  corporation  engaging  in  works  of  internal 
improvement  outside  its  territorial  limits,  and  become  stock- 
holders in  a  private  corporation,  have  gone  to  the  limits  of 
constitutional  power  in  this  direction,  and  to  hold  that  it  may 
go  further  and  compel  them,  is  introducing  a  new  principle." 
On  page  536,  speaking  of  taking  private  property  for  pub- 
lic use,  he  justifies  the  delegation  of  the  right  to  private 
corporations  upcm  the  ground  that  experience  has  shown  that 
**  these  highways  can  be  better  managed  for  the  public  bene- 
fit in  the  hands  of  individuals  than  in  the  hands  of  the 
State  or  local  municipal  officers."  He  adds  that  after  the 
Legislature  has  decided  that  the  general  benefit  is  in  this 
xnode  better  promoted,  "  it  would  clearly  be  pressing  a  con- 
stitutional maxim  to  an  absurd  extreme  to  say  the  public 
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necessitj  should  be  provided  for  only  in  the  way  least  con- 
sistent with  the  public  interest,  and  the  fact  that  the  mera- 
bers  have  a  pecuniary  interest  such  as  will  give  the  company 
the  character  of  private,  will  not  prevent  the  State  from 
using  it  to  accomplish  the  public  object."  The  leading  cases 
are  cited,  several  of  which  in  express  terms  put  this  power 
and  the  taxing  power  upon  the  same  ground.  Judge  Cooley 
quotes  with  approbation  from  People  v.  Smithy  21  N.  Y. 
597,  what  is  said  by  the  learned  and  politically  experienced 
Judge  Denio.  He  says:  "The  necessity  for  appropriating 
property  to  public  use  is  not  a  judicial  question.  The  power 
resides  in  the  Legislature.  It  may  be  exercised  directly  by 
the  statute  or  delegated  to  private  corporations  established  to 
carry  on  enterprises  in  which  the  public  is  interested.  This 
power  stands  on  the  same  ground  as  the  taxing  power.  Both 
are  emanations  from  the  law-making  power.  They  are  attri- 
butes of  political  sovereignty,  for  the  exercise  of  which  the 
Legislature  is  under  no  necessity  to  address  itself  to  the 
courts.  In  imposing  a  tax,  as  in  appropriating  property  to 
public  use,  the  statute  itself  is  'due  process  of  law.'"  Judge 
CooLEY,  as  an  author,  shows  that  it  is  a  well  settled  axiom  of 
American  constitutional  law  that  what  is  a  public  use  for 
taxation  and  appropriation  is  not  a  judicial  but  legislative 
question.  He  pronounces  the  objection  "absurd,"  that  when 
the  public  object  is  declared  by  the  Legislature  it  cannot 
employ  for  its  accomplishment  a  corporation,  because  its 
members  have  private  pecuniary  interests  in  its  shares.  This 
is  not  the  the  theory  of  an  author  or  speculative  opinion. 
He  but  fairly  and  intelligently  condenses  the  unquestioned 
and  numerous  judgments  he  cites.  We  know  of  no  decis- 
ions to  the  contrary  by  courts  of  last  resort,  save  in  the 
single  State  of  Wisconsin  and  the  few  short-lived  ones  in 
Iowa,  now  overruled  by  the  court  which  pronounced  them. 
Those  in  Wisconsin  are  accompanied  by  qualifications  so  in- 
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consistent  as  to  call  for  their  express  rejection  by  the  Michi- 
gan courts.  It  may  be  said  to  stand  alone,  without  a 
concnrring,  un-overrnled  judgment  in  the  nation. 

Nor  is  there  anything  peculiar  in  the  jurisprudence  of 
Michigan.  Its  decisions  upon  the  precise  principle  involved 
are  numerous  and  pointed.  But  we  shall  the  better  under- 
stand them  if,  before  their  consideration,  we  clearly  ascertain 
what  it  is  which  has  been  aided  in  the  present  instance.  It 
will  appear  that  these  corporations  are,  in  the  most  strict  and 
full  sense,  governmental  agencies,  and  political  trustees,  having 
no  resemblance  to  private  mills  and  hotels,  and  that  the  pre- 
vious local  judgments  go  far  beyond  the  necessities  of  the 
plaintiff's  case. 

Judge  CooLEY,  speaking  for  the  majority  of  the  court  in 
The  People  v.  Salem^  concedes  expressly  that  such  a  railroad 
would  be  within  the  taxing  power,  provided  it  was  controlled 
by  the  public.  But  it  is  asserted  that  when  the  shares  are 
owned  by  individuals,  as  the  public  has  no  voice  in  its  con- 
trol, the  corporation  is  strictly  private,  and  the  aid  is  uncon- 
stitutional. In  the  second  opinion  he  wisely  disclaims  all 
distinction  between  donations  and  subscriptions  to  stock.  If, 
therefore,  nine-tenths  of  the  shares  are  owned  by  the  towns, 
the  aid  would  be  illegal,  but  if  all  are  so,  it  is  lawful. 

Protesting  a^inst  the  necessity  for  any  such  argument, 
believing  that  under  all  our  American  Constitutions,  the 
judiciary  has  no  concern  with  this  clearly  legislative  question 
of  what  shall  be  the  instrument  of  accomplishing  a  public 
purpose,  we  respectfully  suggest  that  the  criticism  of  the 
learned  court,  had  in  the  statute  before  them,  no  foundation 
in  fact.  The  corporations  referred  to  in  the  statute  were  not 
in  any  sense,  here  involved,  "strictly  private."  Authors  who 
class  these  corporations  as  such,  because  individuals  own 
their  shares,  warn  the  reader  against  the  use  of  this  classifi- 
cation made  in  The  People  v.  Salem,     They  say  most  fully 
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that  when  they  are  created  for  public  purposes,  perform  public 
duties  and  exercise  delegated  sovereign  rights  for  that  pur- 
pose, they  are  public  in  their  nature.  As  said  in  Swan  v. 
Williams^  a  fourth  of  a  century  since,  in  Michigan,  they  are 
quasi  public,  and  stand  in  a  distinct  class  by  themselves. 

For  all  time  the  setting  up  of  a  highway  or  ferry  for  con- 
veying persons  and  property  has  been  deemed,  in  the  common 
law,  a  franchise,  a  matter  of  governmental  concern,  a  part  of 
the  subjects  in  the  immediate  possession  of  the  political 
power,  and,  to  exercise  which,  demanded  a  release  of  this 
right  by  the  sovereign,  by  special  grant  or  charter.  It  is  not, 
in  its  nature  or  actual  history,  like  those  private  avocations 
of  milling,  hotel  keeping  and  traflSc,  which  all  may  jiursue  at 
pleasure  unless,  in  the  exercise  of  police  power,  a  restraining 
statute  interferes  and  requires  a  license.  8  Kent,  458,  says 
there  are  certain  franchises  which  are  understood  to  be  royal 
privileges  in  the  hands  of  the  subject.  The  right  to  set  up 
a  ferry  or  a  road,  and  the  taking  of  tolls,  is  one  of  them,  and 
in  this  the  public  has  an  interest.  In  2  Black.  Com.  37,  it 
is  said  that  "A  franchise  is  a  branch  of  royal  prerogative  in 
the  hands  of  the  subject,"  such  as  the  right  of  taking  toll  for 
a  bridge,  way  or  wharf  (see  vol.  3,  219).  In  18  Iowa,  Pros- 
ser  V.  Wapello  Co.^  this  subject  is  fully  discussed  by  Dillon, 
J.,  and  the  leading  English  and  American  cases  cited,  show- 
ing that  a  road  for  tolls,  or  a  ferry  is  a  franchise,  and  is  held 
by  the  citizen  when  granted  as  a  public  oflSce.  At  pp.  334- 
5,  it  is  said  "That  a  party  cannot  set  up  a  ferry  even  on  his 
own  land,  without  the  consent  of  the  State."  A  long  list  of 
State  and  Federal  judgments,  over  forty  in  number,  are  re- 
ferred to.  They  show,  beyond  doubt,  that  these  rights  are 
held  by  the  grantee  as  the  agent  and  trustee  of  the  political 
power;  that  they  are  in  no  sense  private,  but  continue  after, 
as  well  as  before,  the  grant,  to  be  but  a  portion  of  the  public 
government. 
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This  well-known  rnle,  in  reference  to  all  the  ways  of  tran- 
sit, sprang  from  the  essentially  public  character  of  the  duties 
connected  with  their  management.  The  absolute  commercial 
and  business  necessity  for  permanence,  when  established,  for- 
bade, from  the  earliest  periods,  the  manifest  impolicy  of 
leaving  this  great  interest  to  the  laws  of  supply  and  demand, 
which,  thus  far,  have  sufficiently  supplied  the  community 
with  inns.  So  deeply  is  this  founded  in  the  nature  of  the 
thing  that,  in  a  large  degree,  such  is  the  law  of  every  country 
to  which  our  examinations  have  extended.  As  cidlization 
advanced,  the  transmission  of  intelligence  was  ranked  in  the 
same  category.  The  public  mails  of  all  countries,  and  the 
penalty  on  the  citizen  for  performing  this  duty,  shows  the 
difference  between  these  great  and  pervading  agencies  and  a 
mill.  Here,  as  in  England,  the  telegraph  may  follow. 
Tliere  is  something  in  this  whole  department  soliciting  to  its 
control  the  hand  of  political  power,  which  thus  far  has  never 
released  it  or  suffered  it  to  fall  into  the  ranks  of  those  inter- 
ests to  which  it  has,  we  think,  most  unwarrantably  been 
likened.  And  it  is  not  true,  we  submit,  that  it  is  in  degree 
only,  that  these  franchises  differ  in  their  relations  to  the 
public  from  mills  and  inns,  as  is  said  in  People  v.  Salem, 
The  one  is  private  property;  the  other  is  a  political  function, 
which,  when  resting  in  the  hands  of  government  where  orig- 
inally it  resided,  or  delegated  still  for  the  same  public  use, 
to  either  persons  or  corporations,  ever  has  been,  and  of  right 
may  be,  aided  by  taxation.  Whether  in  the  immediate  pos- 
ession  of  the  sovereignity,  or  placed  in  legal  organizations 
controlled  by  public  law  for  the  purpose,  it  is  equally  con- 
trolled by,  and  the  political  power  has  a  voice  in,  its  most 
minute  management. 

It  is  for  the  performance  and  regulation  of  this  old  and 
familiar  governmental  duty,  in  a  mode  deemed  by  the  Legis- 
lature most  efficient  and  economical,  that  in  modern  times 
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railway  and  other  corporations  have  been  created.  And  in 
the  most  plenary  and  critical  sense,  under  the  general  rail- 
road law  of  Michigan,  they  are  parts  of  the  political  organ- 
ism. The  entire  duty  they  perform  is  a  public  one,  and  a 
charter  from  the  law-making  power  is  necessary  to  its  exer- 
cise. A  prescribed  organization,  an  amount  of  capital  to 
secure  the  public  against  failure,  and  an  offer  of  shares  by 
public  officers  under  guarded  laws  to  all  citizens  alike,  emi- 
nently distinguished  these  strictly  public  corporations  from 
private  adventures.  The  weight  of  the  iron,  the  speed  of 
trains,  the  amount  of  equipment,  the  duty  of  officials,  the 
mode  and  time  of  their  election,  the  apportionment  of  their 
duties,  and  the  tenure  of  their  offices,  are  all  fixed  by  public 
law.  The  time  for  the  commencement  and  completion  of  the 
work,  the  filing  of  maps  for  public  information,  the  power  to 
exercise  the  highest  and  most  sovereign  right  in  the  govern- 
ment— that  of  seizing,  against  the  will  and  interest  of  the 
owners,  the  farm,  the  church,  and  the  homestead — is  exercised 
solely  for  the  public  use.  In  each  instance  juries  must  find 
not  only  that  the  land  and  materials  taken  are  necessary  for 
the  contemplated  way,  but  that  the  way  itself  is  necessary 
for  th^  public.  See  Mansfield  A  Co.  v.  Clark^  to  be  in  22 
Mich.  They  are  authorized  to  cross  highways,  bridge  navi- 
gable streams,  and  enter  the  streets  of  our  great  cities.  The 
road  must  be  built  from  and  to  the  precise  places,  and  pureue 
in  its  whole  length  the  exact  route,  thus,  by  successive  juries, 
found  to  be  of  governmental  necessity.  These  are  but  por- 
tions of  the  still  more  minute  regulations  contained  in  the 
statutes  for  the  creation  of  these  public  roads.  The  control 
over  the  mode  of  construction,  the  place  of  location,  the  con- 
tinuance of  the  way,  and  the  efficiency  of  operation  is  not 
only  equal  to,  but  greatly  exceeds,  that  provided  by  law  in 
reference  to  the  common  highways  of  the  State. 

The  road,  once  constructed  is,  instanter,  and  by  mere  force 
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of  the  grant  and  law,  embodied  in  the  governmental  agencies 
of  the  State  and  dedicated  to  public  use.     All  and  singular 
its  cars,  engines,  rights  of  ways  and  property  of  every  de- 
scription, real,  personal  and  mixed,  are  but  a  trust  fund  for 
the  political  power,  like  the  functions  of  a  public  office.    The 
judicial  personage,  the  corporation  created  by  the  sovereign 
power  expressly  for  this  sole  purpose  and  no  other,  is  in  the 
most  strict,  technical  and  unqualified  sense,  but  its  trustee. 
This  is  the  primary  and  sole  legal,  political  motive  for  its 
creation.     The  incidental  interest  and  profits  of  individuals 
are  accidents,  both  in  theory  and  practice.     Every  farthing 
of  its  tolls  is  first  to  be  devoted  to  paying  the  public  tax, 
and  to  the  continuance  of  the  road,  its  ample  equipment  and 
regular  operation  as  the  interests  of  the  community,  not  those 
of  shareholders,  demand.     No  matter   that   a   dividend   is 
never  paid,  that  the  private  investment  is  sunk  and  worthless, 
that  the  interest  upon  its  bonds  is  not  met,  and  that  all  its 
creditors  go  unpaid,  every  dollar  of  its  earnings  must  never- 
theless be  applied  to  keep  up  its  maximum  efficiency,  as  re- 
quired by  the  political  power  in  the  law  which  created  it. 
The  neglect  of  the  smallest  of  these  duties  in  which  the  com- 
munity is  interested  will  be  enforced  by  the  public  writ  of 
mandamus,  and  in  Michigan  by  various  statutory  proceed- 
ings at  the  suit  of  the  Attorney-General.     This  law  officer 
of  the  State  is  especially  charged  by  statute  with  the  duty 
of  enforcing  them.     That  a  railroad  cannot  be  abandoned 
after  it  has  become  one  of  the  thoroughfares  of  the  country, 
and  that  the  company  will,  by  proceedings  in  behalf  of  the 
State,  be  forced  to  continue  its  road  and  perform  all  its  duties 
to  the  public,  is  beyond  question. 

In  State  v.  New  Haven  Comparvy^  29  Conn.  538,  a  railroad 
company  refused  to  run  trains  over  a  part  of  its  road.  It 
was  coerced  to  do  so  by  mandamus.  Ellsworth,  J.,  said: 
"What  right  had  it  to  covenant  it  would  not  run  its  cars  to 

10 
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tide-water  as  its  charter  prescribes  and  the  public  accommo- 
dation requires?"  See  24  N.  T.,  People  v.  Vermont  Railway 
Company;  37  S.  C.  216;  16  Eng.  L.  and  Eq.  327;  Ibid. 
299.  There  is  nowhere  any  conflict,  18  Eng.  L.  and  Eq.  199, 
York  and  North  Midland  Railway  Company  v.  Regina. 
The  doctrine  is  applied  in  every  form  when  the  corporation 
ueglects  the  public  duties  for  which  it  was  created.  Among 
the  most  stringent  applications  of  this  doctrine  is  that  of 
Erie  County  v.  Casey ^  26  Pennsylvania  State,  287,  in  which 
a  charter  was  repealed,  and  the  government  took  possession 
of  the  road,  and  it  was  said  to  be  seizing  private  property. 
At  page  307,  Black,  J.,  says:  "  This  act  takes  nothing  but  the 
road.  Is  that  private  property?  It  is  a  public  highway, 
solemnly  devoted  to  the  public  use.  When  the  lands  were 
taken,  it  was  for  such  use,  or  they  conld  not  have  been  taken 
at  all."  "  Railroads  established  upon  land  taken  by  the  right 
of  eminent  domain  'by  authority  of  the  commonwealth, 
created  by  her  laws  as  thoroughfares  for  commerce,  are  her 
highways.  Xo  corporation  has  property  in  them,  though  it 
may  have  franchises  annexed  to  and  exercisable  within  them.'* 
At  page  315,  after  saying  that  the  company  agreed  to  build 
the  road  as  a  public  highway  for  the  people,  he  adds:  "  In 
consideration  thereof,  the  State  consented  to  clothe  the  share- 
holders with  a  portion  of  her  sovereignty,  the  right  of  emi- 
nent domain  and  the  franchise  of  taking  tolls."  At  page 
324,  he  says:  "Railroads  built  under  authority  of  law  are 
public  highways.  On  this  principle  alone  we  decided  that 
municipal  subscriptions  are  valid."  He  proceeds  to  enumer- 
ate a  large  number  of  incidents  which  attach  to  them  as 
public,  and  would  not  belong  to  them  as  "  strictly  private" 
corporations.  In  Rail/road  Company  v.  Caldwell^  39  Penn. 
St.  337,  339,  it  was  held  that  the  land  of  a  railroad  company 
could  not  be  levied  upon  by  a  creditor  because  "  of  the  public 
interest  in  the  corporation."     Its  rights,  though  in  some  re- 
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spects  private,  could  not,  so  far  as  the  public  motive  for  its 
creation  was  concerned,  be  either  granted  away  by  the  eona* . 
pany  itself,  or  sold  by  a  creditor.  In  9  Watts  &  S.  27,  The  Sns.- 
queluiTvaa  Canal  Co.  v.  Bonharrij  the  same  ruling  is  made :  "  It 
would  defeat  the  public  object  for  which  they  were  created." 
See  13  S.  &  E.  101.  In  Richa/rdson  v.  Sibley^  10  Allen,  Mass. 
65,  it  was  decided  that  a  street  railway  company  could  not 
"  alienate  its  property  so  as  to  prevent  its  performing  the 
duties  to  the  public  it  was  created  to  perform."  See  Pierce 
V.  Emery y  32  IST.  H.  504.  Redfield  on  Railways,  53,  says, 
in  speaking  of  railroad  corporations  in  this  country,  that 
nothing  more  is  meant  in  calling  them  private  than  that  the 
shares  are  owned  by  individuals.  He  clearly  distinguishes 
between  the  public  functions  and  the  wholly  immaterial 
accident  here,  that  citizens  own  its  shares,  These  citations 
could  be  greatly  multiplied.  Most  of  those  hereafter  cited 
assert  the  same  principle. 

They  who  buy  under  mortgage  or  other  judicial  sales, 
when  such  proceedings  are  authorized  by  statute,  succeed 
only  to  such  property  rights  as  remain  after  all  these  public 
duties  are  performed.  They  cannot  abandon  the  road  and 
take  away  the  cars  and  rails  as  they  could  the  fixtures  of  a 
mill  or  the  furniture  of  a  tavern.  2  Redf.  on  Railways,  514 
et  seq.  and  notes. 

The  immateriality  of  the  ownership  of  the  shares  \vill 
appear  from  a  consideration  of  how  little  they  control  and 
how  very  far  they  are  removed  in  technical  right  and  prac- 
tical power  from  all  the  incidents  of  ownership  in  reference 
to  the  company  or  its  possessions.  It  is  a  most  misleading 
and  unfounded  description  of  their  relations  to  say  they  own 
either  the  corporation  or  its  property.  The  deed  of  all  the 
corporators  will  not  pass,  even  in  equity,  the  corporate  lands 
or  rights  of  any  kind.  Their  admission  is  not  evidence; 
their  knowledge  doe^  not  charge  it;  they  may  be  excluded 
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like  any  other  strangers  from  its  cars  and  grounds;  they  may 
sue  or  be  sued  by  it,  and  so  complete  and  separable  is  the 
legal  and  equitable  character  of  tlie  stockholders  and  the  cor- 
poration itself,  that  the  most  deliberate  and  fair  agreements 
of  the  former,  or  by  the  promoters  of  the  scheme,  that  the 
future  company  shall  do  acts  when  organized,  cannot  bind 
the  latter,  although  the  persons  so  agreeing  own  every  share 
in  the  corporation. 

The  following  cases,  being  illustrations  only  of  large 
classes  like  them,  sustain  all  the  foregoing  statements,  and 
many  other  incidents  showing  the  entire  absence  of  all 
similitude  between  shareholders'  rights  to  corporate  property 
and  those  of  private  owners,  and  especially  the  want  of 
identity  between  them  and  the  corporation  itself.  Tliat  their 
admission  will  not  bind  it,  see  21  Maine,  507;  1st  Cow.  & 
H.'s  notes  to  Ph.  E.  487.  488;  Ang.  &  Am.  on  Corporations, 
§§  308,  657-8;  28  Vt.  564;  3  Day,  494;  14  Maine,  152. 

"When  notice  will  affect  rights,  that  all  shareholders  have 
it,  is  immaterial.  Ang.  &  Am.,  §§  307,  308,  and  cases  cited, 
say  they  "do  not  represent  each  other  in  any  relation  of 
agency."  See  also  9  Barr.  27;  10  Watts,  397;  4  Paige, 
Chy.  406,  413;  13  Conn.  182;  2  Law  Times,  N.  S.  78. 

The  deed  of  all  the  shareholders  will  not  transfer  the  cor- 
porate property.  Redf.  on  Railways,  575;  15  Vt.  519;  19 
Vt.  230. 

Tlie  distinctions  in  equity,  where  the  corporation  receives 
the  benefit  and  under  bills  for  specific  performance  will  itself 
be  decreed  to  convey  on  the  ground  of  its  own  agreement  by 
subsequent  adoption,  do  not  affecf;  this  question.  That  the 
relation  even  of  trustee  does  not  exist  in  any  sense  here  in- 
volved, see  Ang.  &  Ames,  §  313  where  it  is  said  that  "the 
relation  of  trustee  and  cestui  que  trusty  does  not  exist  between 
corporators  and  the  corporation,  nor  are  they  in  the  relation 
of  partners,  nor  are  they  creditors.     Tl^e  corporation  is  the 
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mere  creature  of  the  law."  This,  too,  is  the  doctrine  of  the 
Courts  of  Equity;  3  Paige,  409;  1  Edw.  Chy.  Rep.  87,  and 
other  cases  in  New  York;  1  R.  I.  312^  1  Freeman  Miss. 
161;  30  Eng.  L.  and  Eq.  130;  Smith  v.  Poor,  40  Maine,  415; 
2  Law  T.  N.  S.  525  Oarr  v.  Glasgow  Railway  Co.,  and  see  per 
Lord  CranwobtHjP.  551-2.  Though  all  covenant  and  attempt 
to  bind  it,  it  is  impossible  in  the  law;  13  Mass.  408,  and 
cases  cited  ante  and  post.  That  they  may  sue  and  be  sued 
by  it  and  contract  with  it  like  an  entire  stranger;  Ang.  & 
Ames,  §§  232,  233;  3  Hill,  391;  2  Doug.  (Mich.)  124;  4 
Hurl,  and  Norm.  Exchq.  87.  Obligations  of  co-partnership, 
however  equitable  and  however  intended  to  attach  to  a  cor- 
poration formed  to  carry  on  the  same  business,  cannot  be 
made  to  do  so  without  the  agreement  of  the  coi*poration 
when  in  ease.  16  Pick.  1  New  Rep.  34;  Dana  v.  Oirdler, 
15  Indiana,  219;  6  H.  of  Lords,  Ca.  417;  Lord  Wensleysdale, 
p.  423,  says:  "They  are  distinct  persons  in  the  law."  So 
substantial  and  free  from  all  fiction  is  their  distinct  character, 
that  even  when  the  government  itself  owns  a  part  or  aU  of 
the  shares,  the  company  may  be  sued,  though  the  government 
cannot  be.  8  Watts,  316 ;  3  McCord,  377 ;  Ba/nJe  of  the  State  v. 
Gihhs,  9  Wheaton,  907;  6  Alabama,  814.  And  the  judgments 
in  relation  to  the  United  States  Bank  in  the  Federal  Courts. 
That  the  promoters  and  launchers  of  a  company  cannot  bind 
it  in  any  way,  although  all  are  shareholders,  see  27  Conn. 
170;  12  Mete.  311;  28  Vt.  401;  5  Jones'  Law  Reports,  304; 
18  Barb.  297;  21  Penn.  221;  1  Head,  30.  But  more  par- 
ticularly on  the  precise  point  involved  in  the  last  statement, 
see  39  Law  and  Eq.  28,  House  of  Lords,  1857.  Lord  Cran- 
woBTH  says,  in  holding  that  the  company  is  wholly  distinct 
from  its  promoters  and  shareholders,  that  he  is  going  on  "no 
technicality,  but  what  is  the  mere  truth."  35  L.  and  Eq.  92; 
House  of  Lords,  Preston  v.  Liverpool  cfe  Co.,  35  Law  and 
Eq.,  House  of  Lords,  1855,  375.     S.  C,  below  De  G.  and  Sm. 
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74:3.  On  appeal  in  chancery,  1  De  G.  Mac.  &  Gordon,  737. 
The  cases  before  Lord  Cottenham,  and  the  courts  from  which 
appeal  lay  to  his,  where  an  attempt  was  temporarily  made  to 
override  this  doctrine  in  equity,  are  pointedly  overruled.  30 
Law  T.  34,  Williams  v.  Habloi^  <&  Co. 

Citizen  shareholders,  then,  thus  remotely  connected  with, 
and  whose  pecuniary  interests  are  so  subordinated  by  the 
statutes  and  general  law  to  purposes  undeniably  the  proper 
subjects  of  municipal  aid,  can  constitute  in  principle  no 
objection  to  its  application. 

In  applying  to  this  class  of  corporations,  the  familiar 
principle  that  contracts  beyond  charter  powers  are  unlawful, 
the  courts  have  been  influenced  by  the  consideration  that 
their  functions  are  public,  and  that  the  objection  is  taken, 
not  for  the  shareholders,  but  in  the  interest  of  the  govern- 
ment. See  1  Drew  &  Smal.  154:;  Attorney-General  v. 
Great  JVorth.  B.W,  2  Law.  T.  N.  S.  653;  35  Eng.  L.  &  Eq. 
8,  House  of  L.  Reps.,  Eastern  Counties  Co.  v.  Hawks^  17. 
Lord  Cbanwokth,  after  showing  the  public  character  of  these 
corporations,  says:  "It  is  well  settled  that  a  railway  com- 
pany cannot  devote  any  of  its  fimds  to  other  purposes,  no 
matter  howsoever  beneficial  it  may  be  to  shareholders." 
Coleman  v.  E,  Counties  Co.^  1  Bevan,  1;  Solomons  v.  Lor- 
ing,  12  Bevan,  339;  Baysham  v.  E.  Union  jffi.  W.  7  Law  & 
Eq.  505.  In  16  Law  &  Eq.  180,  are  a  few  of  the  many 
modern  English  decisions  on  the  subject.  In  21  Howard, 
441,  Pea/rce  v.  Madison  Co.^  it  is  said  that  the  public  has  an 
interest  in  this  question,  and  the  court  takes  pains  to  say 
that  it  cites  the  modern  English  cases  for  the  purpose  of 
showing  this  to  be  the  ground  of  their  judgment.  There  is 
no  subject  upon  which  decisions  are  more  numerous.  There 
are  few  State  courts  which  have  not  repeatedly  so  ruled,  and 
none  more  frequently  and  stringently  than  those  of  Michi- 
gan.    The  reason  is  always  the  same  —  the  public  interest. 
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Kent,  Angell  &  Ames,  Bedfield,  Pierce,  Shelford,  and  all 
elementary  writers,  give  the  same  reason  for  the  rule.  What 
is  done  ultra  vires,  is  held  void;  if  threatened,  it  is  restrained 
at  the  snit  of  the  Attorney-General,  because  it  is  a  public 
offense  to  divert  a  fund  dedicated  by  the  law  to  a  specified 
political  use.  And  it  is  no  palliation  that,  in  the  instance, 
the  diversion  is  beneficial  to  shareholders.  The  public  officer 
must  obey  the  law.  On  the  contrary,  the  miller  or  inn- 
keeper may  employ  their  money  in  any  way  they  please  not 
criminal  or  immoral.  When  a  donation  raised  by  taxation 
is  given  to  an  organization,  thus  being  a  part  of  and  gov- 
erned by  the  political  power  whose  funds  are  thus  absolutely 
and  irrevocably  bound  to  such  public  duties,  not  one  of  the 
objections  which  would  arise  if  it  were  bestowed  upon  a 
private  hotel-keeper  has,  it  seems  to  us,  any  application. 

It  is  intimated  that  if  the  cars  of  all  other  companies 
could  enter  upon  and  use  the  road,  this,  too,  would  make 
the  difference  between  legality  and  unconstitutionality.  Pro- 
testing  again  that  we  are  utterly  unable  to  see  in  this  any- 
thing more  than  a  mere  mode  of  use,  in  reference  to  which 
the  law-making  power,  beyond  doubt,  is  the  sole  judge,  as 
Judge  CooLEY,  as  an  author,  so  clearly  shows;  nevertheless, 
we  add  that  this  criticism  also,  we  think,  is  as  unfounded  in 
fact  as  the  former  one — that  the  public  had  "no  voice"  in 
their  management.  The  general  law  already  provided  for 
crossings  and  connections,  and  for  compelling  both  if  the 
corporations  refuse  them.  It  is  an  irresistible  implication 
from  the  statute  that  the  loaded  cars  of  other  roads  shall  be 
received  and  transported.  In  two  instances  the  laws  ex- 
pressly  compel  it  in  this  State.  That  under  the  general  law 
this  may  be  done  in  all  cases  is  certain,  and  it  is  equally  cer- 
tain that  it  will  be  enforced  by  special  provisions  if  the 
unenlightened  conduct  of  these  public  agents  throw  impedi- 
ments in  the  way  of  the  very  best  possible  mode  for  public 
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transit  or  travel.  To-day  the  ears  of  half  the  companies  in 
this  State  are  largely  o;ff  their  own  roads  unloading  in  the 
distant  depots  of  the  country.  Thus  far,  this  plainly  implied 
statutory  duty  is  being .  satisfactorily  performed  from  the 
absence  of  all  temptation  to  neglect  it.  But  the  law  already 
forces  the  companies  to  prepare  for  the  duty  by  suflfering  con- 
nections tQ  be  made.  Cp.n  it  be  said  with  reason  that  the 
municipal  aid  law  is  unconstitutional  beyond  all  reasonable 
doubt,  because  the  Legislature,  having  commanded  the  duty, 
leaves  it  unregulated,  only  because  it  believes  the  present 
condition  better  secures  every  public  interest! 

The  rule  laid  ..down  includes  every  similar  corporation  in 
the  State.  There  are  three  great  public  land  grant  roads  in 
Michigan.  They  have  been  mainly  built  by  donations  from 
the  national  doniain.  The  State  of  Michigan  acted  as  trus- 
tee in  the  administration  of  the  fund,  and  still  continues  a 
board  of  public  officers,  and  imposes  much  official  action 
with  reference  to  it  upon  its  Governor.  Extra  taxation  and 
duties  are  demanded  in  consideration  of  the  selection  of  the 
donees  by  the  State.  The  law  creating  them  is  subject  to 
amendment,  and  they  have  been  largely  aided  by  municipal 
donations.  Corporations  thus  created  for  great  national  pur- 
poses, subsidized  by  the  National  Government  through  the 
sovereign  State,  as  its  agent  and  trustee;  created  by  law  at 
the  public  expense,  under  the  guardianship  of  high  political 
officers,  cannot,  we  respectfully  submit,  without  an  extraordi- 
nary and  novel  use  of  common  terms,  be  called  "strictly 
private,"  and  not  to  be  distinguished  in  this  regard  from  a 
mill  or  country  inn.  We  submit,  also,  that  the  voice  and 
control  which  the  Government  retains  in  the  subject  of  this 
taxation  greatly  exceeds  that  secured  in  other  familiar  in- 
stances, the  rectitude  of  which  has  never  been  challenged, 
and  which  remain  uncriticised  by  the  Michigan  court.  It  is, 
therefore,  not  only  a  public  purpose,  but  the  instrumentality 
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of  its  accomplishment  is  most  fully  controlled  by  practical 
governmental  supervision.  If,  therefore,  the  novel  limita- 
tion set  up  in  the  People  v.  Salem  were  true — if,  as  we  can- 
not suppose,  the  Constiti^tion  of  Michigan  forbids  the  execu- 
tion of  a  clearly  public  purpose  through  private  agencies — . 
we  do  not  think' the  fact  that  citizens  own  the  shares  is 
sufficient  to  bring  these  corporations  within  the  rule. 

In  the  light  of  these  familiar  doctrines,  and  the  character 
of  these  companies,  as  before  sajd,  we  shall  the. better  appre- 
ciate the  extent  and  force  of  the  rulings  in  Michigan  which 
had  so  fully  settled  the  law  of  that  State  in  conformity  with 
the  old  maxims  of  American  jurisprudencj^,  in  disregard  of 
which  the  People  v.  Salem  has  been. decided. 

In  the  case  of  the  Detroit  aiid  Howell  Company  v.  Fi%heT^ 
4  Mich.  37,  the  statute  under  consideration  gave  to  a  com- 
pany, all  the  shares  in  which  were  owned  by  citizens,  the  right 
to  take  and  use  for  a  plank  road  the  public  highway.  Tlie 
constitutional  question  was  raised,  and  counsel  cited  the 
judgments  of  other  States,  where  the  same  rights  had  been 
extended  to  turnpikes  and  other  similar  companies.  The 
court  sustained  the  power  as  it  had  previously  done  in  The 
Attorney-General  v.  Detroit  and  Ervn  Company^  2  Mich. 
138.  In  neither  of  these  cases  was  any  compensation  made 
to  the  public.  Two  other  such  charters  were  granted  in  the 
State.  The  latter  case  was  affirmed  in  12  Mich.  333,  De- 
troit V.  Erin  Company.  We  can  discover  no  dijBTerence  in 
principle  between  these  judgments  and  the  case  before  the 
court  in  The  People  v.  Salem,  That  the  roads  were  in  th<^ 
hands  of  corporations  whose  shares  were  owned  by  citizens, 
was  not  deemed  an  objection.  In  9  Mich.  327,  People  v. 
State  Auditor^  it  was  decided  that  a  donation  to  salt  manu- 
facturers was  constitutional,  although  the  property  was 
wholly  owned  by  individuals,  and  the  Government  retained 
no  control  over  the  amount  or  duration  of  the  manufactui^e. 
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It  was  said  that  as  to  salt  made  before  the  passage  of  the 
repealing  act,  the  right  could  not  be  divested.  In  19  Mich. 
259,  East  Saginaw  Cornpany  v.  The  City^  Etc.^  this  case  is 
affirmed.  At  page  275,  Coolet,  J.,  for  the  court,  says:  "It 
was  a  bounty  law  to  encourage  the  manufacture  of  salt,  and 
when  this  was  earned  it  became  a  vested  right,  and  we  fully 
agree  with  9  Mich.  327.  In  this  view  we  all  concur.  The 
first  of  these  latter  judgments  necessarily  decided  the  consti- 
tutionality of  taxation  for  aid  and  donations  to  a  "strictly 
private  business,  an  which  the  public  had  no  voice."  The 
People  V.  /SaZ^TTi  disregarded  them.  The  same  questions  must 
now  be  decided  differently  if  that  judgment  is  adhered  to. 
An  earlier  and  equally  pointed  and  still  more  literally  appli- 
cable case  is  that  in  2  Mich.,  Swan  v.  Williams.  It  was 
objected  at  the  bar  that  a  railroad  company,  whose  shares 
were  all  owned  by  citizens,  could  not  constitutionally  con- 
demn property,  as  it  was  not  for  public  use.  It  was  held  not 
to  be  a  strictly  private  corporation,  but  that  it  held  the  land 
it  condemned,  and  all  its  rights  and  franchises,  in  trust  for 
the  public.  The  precise  point  decided  by  it  was,  in  20 
Michigan,  expressly  and  definitely  ruled  the  other  way.  The 
objection  is,  that  money  given  for  the  use  of  such  a  company 
is  not  a  public  btit  a  private  use.  That  case  overruled  the 
identical  objection,  and  in  pointed  terms  asserted  that  it  was 
public.  A  more  familiar  truth  cannot  be  asserted  than  that 
there  are  numerous  subjects  of  such  a  private  and  personal 
nature  that  they  would  not  sustain  the  right  of  seizing  pri- 
vate property  as  for  public  use,  which,  at  the  same  time,  are 
among  the  familiar  and  conceded  objects  of  taxation.  When 
you  have  shown  that  an  object  is  so  far  public  as  to  authorize 
the  former,  you  have  exceeded  the  necessities  of  the  latter. 
Swa/n  V.  Williams  not  only  is  conclusive  of  this  case,  but 
goes  quite  beyond  it  in  the  required  legal  direction.  It  is 
needless  to  refer  to  the  familiar  class  of  cases  where  the  doc- 
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trines  of  Swan  v.  WilUams  have  been  assumed  to  be  law  by 
the  bar  and  bench  during  the  twenty  years  that  they  have 
been  administered  without  question  in  Michigan.  They  are 
numerous. 

The  practical  legislative  and  departmental  action  in  Mich- 
igan is  equally  conclusive.  Before  considering  it,  we  will 
refer  to  a  few  leading  judgments  and  authors  to  show  that 
upon  principle  it  ought  to  have  influenced  the  State  decision^ 
and  must,  as  a  matter  of  fixed  law,  guide  our  own. 

It  is  an  axiom  in  American  constitutional  law  that  such 
departmental  and  legislative  action  will  conclude  the  courts 
in  all  cases  where  any  possible  interpretation  can  uphold 
actual  investments  and  contracts.  In  an  early  case  in  the 
United  States  Court,  Stewart  v.  Zairdy  1  Wheaton,  351,  it 
is  said:  "It  is  sufficient  to  observe  that  practice  and  acqui- 
escence under  it  for  a  period  of  several  years,  commencing 
with  the  organization  of  the  judicial  system,  affords  an  irre- 
sistible answer,  and  has,  indeed,  fixed  the  construction.  This 
practical  exposition  is  too  obstinate  to  be  shaken  or  con- 
trolled. Of  course,  the  question  is  at  rest,  and  ought  not  to 
be  disturbed."  In  the  case  of  Prigg  v.  Pennsyl/vartiay,  16 
Peters,  621,  Judge  Stoby,  speaking  of  a  law,  the  constitu- 
tionality of  which  had  been  acquiesced  in  for  many  years, 
said:  "Such  uniform  recognition  would  entitle  it  to  be  con- 
sidered at  rest,  unless  the  interpretation  of  the  Constitution- 
is  to  be  delivered  over  to  interminable  doubt  throughout  the 
whole  progress  of  legislative  and  governmental  operations." 
Lord  Eldon,  in  2  Brod.  and  Bing.  598,  says:  "The  most  en- 
lightened judges  who  ever  sat  in  Westminster  Hall  always 
gave  the  greatest  weight  to  what  obtained  in  practice."  See, 
also,  3  M.  and  S.,  Bennett  v.  Wat8on\  7  D.  and  E.,  743.  In 
15  East,  223,  Collin  v.  Bragg,  Lord  Ellei^ough  declared, 
"it  was  not  from  decided  cases  only  where  the  point  had 
been  raised,  upon  argument,  but  also  from  the  practice  with- 
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out  objection  made,  that  we  collect  the  rules  of  law.'' 
1  Turner  and  Russell,  87;  3  Russell,  428;  10  Vesey,  27iy 
3  B.  and  P.,  547;  8  How.  68;  8  How.  338;  11  Peters,  319; 
7  Cranch,  383;  1  Sum.  419;  5  Cranch,  22;  2  Mass.  475; 
16  Ohio,  599;  1  Hopk.  Ch.  245,  and  1  S.  and  R.  105,  are  all 
pointed  in  applying  this  rule.  In  2  Cowen,  552,  it  is  said: 
"  Upon  any  sound  principle  of  government,  the  citizen  has  a 
right  to  rely  upon  the  action  of  the  sovereignty."  See,  also,  1 
Wheat.  351;  6  Wheat.  418;  10  Wheat.  63;  12  Wheat  290, 
and  numerous  other  cases  from  the  State  and  Federal  courts, 
cited  in  Cooley's  Constitutional  Limitations  at  p.  69,  which,  so 
far  as  the  case  before  us  is  concerned,  are  equally  decisive  in 
protecting  what  has  been  done  in  reliance  upon  practice. 
They  all  say  in  case  of  doubt  it  is  conclusive.  They  fully 
sustain  the  rule  quoted  from  one  of  them  by  Judge  Cooley, 
and  by  him  announced  as  the  fair  result  of  them  all,  as  fol- 
lows: "If  the  question  involved  is  really  one  of  doubt,  the 
force  of  the  legislative  judgment,  especially  in  view  of  the 
injurious  consequences  that  may  result  from  disregarding  it, 
is  fairly  entitled  to  turn  the  scale  in  the  judicial  mind." 
This  he  lays  down,  after  full  review,  as  a  general  canon  of 
interpretation  for  our  American  constitutions. 

Michigan  has  most  fully  adopted  this  salutary  rule.  Its 
courts  have  said,  not  only  that  in  no  case  of  doubt  should  a 
court  overrule  the  judgment  of  the  Legislature,  but  have 
added  the  additional  reason  we  are  now  discussing  in  its 
fullest  application.  In  5  Mich.  468,  dark  v.  Mowyer^  most 
of  these  judgments,  and  others  kindred  to  them,  are  cited 
and  approved.     And  see,  also,  14  Mich.  67. 

So  obligatory  is  this  rule  deemed  upon  courts,  when  con- 
tracts have  been  made  in  good  faith,  or  when  action  has 
taken  place  to  overturn,  which  would  result  in  great  evils, 
that  when  they  could  see  no  possible  interpretation  of  the 
words  of  the  Constitution,  or  of  statutes,  to  warrant  what 
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has  been  done,  they  simply  declare  that  the  fundamental  law 
has  been  violated,  as  an  indication  of  what  they  would  hold 
in  future  cases,  refusing  to  apply  the  rule  to  the  destruction 
of  what  had  been  done  in  reliance  upon  the  public  acquies- 
cence. In  Ohio,  in  clear  violation  of  its  Constitution,  the 
Legislature,  usurping  judicial  functions,  granted  divorces. 
In  17  Ohio,  446,  Brigham  v.  Miller^  the  Supreme  Court,  in 
refusing  to  declare  marriages  void,  say:  "We  have  said 
enough  to  vindicate  the  Constitution,  and  believe  the  evil 
will  cease."  Had  it  not  ceased,  they  would  have  decided  a 
future  case  differently.  In  Illinois  a  similar  principle  was 
applied  to  the  creation  of  railroad  corporations.  In  23  111. 
207,  Johnson  v.  Joliette  Cowity^  the  court  said  it  was  too 
late  to  make  the  objection.  Property  had  been  vested  upoil 
the  action  of  the  Legislature.  New  York,  Pennsylvania, 
Massachusetts  and  other  courts,  following  the  English  rule, 
have  acted  upon  a  like  principle.  It  is  applied  in  every 
department  of  the  law,  and  guides  our  private  intercourse 
and  business  life.  Courts  read  contracts  as  parties  have  con- 
strued and  acted  upon  them.  Licenses  are  implied  from  the 
toleration  of  persons  and  the  public,  and  the  most  substan- 
tial and  valuable  rights  are  based  upon  them.  There  are  no 
conditions  more  loudly  calling  for  a  full  application  of  this 
rule  than  those  attending  the  interpretation  of  organic  laws. 
None  have,  in  fact,  so  frequently  invoked  it  in  actual 
judgment. 

That  the  Legislative,  political  and  practical  business  action 
of  Michigan  brings  this  case  far,  very  far,  within  the  limits 
of  this  kindly  and  protective  rule,  the  following .  citations 
show:  Session  laws  of  1838,  pp.  101,  108,  252,  259,  by 
which  bounties  were  given  for  the  manufacture  of  sugar 
from  beets,  for  the  manufacture  of  silk,  and  authorizing  loans 
of  the  public  money  for  the  benefit  of  certain  railroad  com- 
panies.    In  1848,  also,  a  law  was  passed,  authorizing  the 
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Detroit  &  Erin  Plank  Koad  Company  to  take  possession  of 
the  Fort  Gratiot  Eoad  and  construct  a  plank  road  thereon, 
and  other  acts  of  a  similar  nature  were  passed  in  the  same 
year.  See  Session  Laws  1848,  p.  382.  In  1848  State  lands 
were  given  for  the  erection  of  churches  to  such  denomina> 
tions  as  chose  to  apply  for  them.  (Laws  of  1848,  p.  348.) 
In  1850,  a  township  was  authorized  to  take  stock  in  a  plank 
road  company.  (Laws  1850,  p.  336.)  In  1853,  (Session 
Laws,  p.  125)  the  county  of  Saginaw  was  authorized  to  loan 
its  bonds  to  a  plank  road  company.  In  1855,  (Laws,  p.  276) 
certain  lots  in  Lansing  were  given  to  churches.  In  1861, 
(Laws  of  1861,  p.  283)  twenty-five  thousand  acres  of  State 
swamp  lands  were  given  to  the  German- American  Seminary 
bf  Detroit.  To  all  these  laws,  fully  acted  upon,  no  word  of 
objection  was  heard  until  the  unexpected  judgment  in  the 
People  V.  Salem. 

It  is  a  doctrine  to  which  we  know  of  no  exceptions,  that 
where  one  government  adopts  from  another  a  constitutional 
clause  or  a  statute,  or  re-enacts  an  old  one  from  its  own  code, 
it  is  presumed  that  the  practical  and  judicial  construction 
which  it  had  before  received  is  also  adopted.  It  would 
require  the  most  marked  and  extraordinary  conditions  to  ex- 
clude the  operation  of  this  principle.  The  public  is  quite 
warranted  in  presuming  that  this  well-known  canon  of  con- 
struction will  not  be  disregarded.  (See  1  Ks.  226,  Bemis  v. 
Becker;  4  Ks.  353,  Steliins  v.  Guthrie;  2  Pet.  1,  Pennock 
A  Sellers  v.  Dialogue;  3  HI.  288,  Campbell  v.  Qmnlin;  13 
111.  19,  Bi^g  V.  Wilton;  17  111.  151,  Tyler  v.  Tyler;  21  Vt. 
256,  Adams  v.  Field;  41  Mo.  453,  State  v.  Macon  Co. 
Cov/rt;  21  Wis.  247,  Draper  v.  Emerson)^  which  are  but 
illustrations  from  an  extensive  list. 

In  1850,  when  the  Constitution  of  Michigan  was  adopted, 
decisions  establishing  the  validity  of  municipal  aid  to  rail- 
roads  had  been  made  in  Connecticut,  Kentucky,  Pennsylvania 
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and  Virginia,  by  the  highest  courts  of  these  States,  respect- 
ively, without  one  opposing  decision.  And  in  the  following 
States,  as  shown  by  the  briefs  of  counsel,  statutes  authorizing 
municipal  aid  to  private  corporations  had  been  passed  under 
Constitutions,  all  of  which  were  like  that  of  Michigan,  so 
far  as  is  material  to  the  decision  in  The  People  y.  Salem, 

In  Connecicut,  Laws  of  1837,  p.  18;  1838,  p.  45;  1842, 
p.  54.     In  Georgia,  Laws  of  1838,  p.  66.     In   Kentucky, 
Laws  of  1833,  pp.  526,  543,  643;  1834,  pp.  398,  285;  183&- 
7,  p.  341;  1837-8,  p.  98;  1838-9,  p.  337;  1848-9,  p.  212; 
1849-50,  pp.  285,  403.     In  Maine  Laws  of  1848,  p.  198; 
1849,  p.  351;  1850,  pp.  461,  530.     In  Missouri,  Laws  of 
1847,  p.  348;  1849,  p.  159.     In  Mississippi,  Laws  of  1848, 
p.   333.     In   Illinois,  Laws  of  1849,  p.  33.     In   Indiana, 
Laws  of  1842,  p.  3;  1850,  p.  149.     In  New  York,  Laws  of 
1837,  pp.  457,  341-  1839,  p.  313;  1841,  p.  329.     In  South 
Carolina,  Laws  of  1848,  p.  542.     In  Ohio,  Laws  of  1838-39, 
pp.  128,  349,  343,  367;   1841-2,  p.  100;  1844-5,  pp.  232, 
109,  46,  403;   1843-4,  p.  103;   1845-6,  private,  pp.  109, 
218,  250;  general,  pp.  167,  192,  250;  1846-7,  pp.  56,  65, 
87,  95.     Numerous  like  acts  are  found  in  the  laws  of  each 
year  until  in  1852,  when  the  new  Constitution  went  into 
effect  forbidding  both  State  and  municipal  aid.     In  Penn- 
sylvania, Laws  of  1848,  p.  273;  1849,  p.  360.    In  Tennessee, 
Laws  of  1847-8,  p.  58.     In  Virginia,  Laws  of  1847-8,  p. 
184.     The 'Laws   of  1848-9,    1849-50,   and   1850-51,  are 
crowded  with  acts  authorizing  subscriptions  to  the  stock  of 
turnpike  and  railroad  companies  by  municipalities  and  by 
the  State.     In  Michigan,  Laws  of  1850,  p.  336.     In  most  of 
these  States  it  was  customary  to  grant  State  aid  as  well  as 
municipal  aid  to  corporations  engaged  in  internal  improve- 
ments.    In  Alabama,  State  aid  was  granted;  Laws  of  1843- 
4,  p.  136,  but  so  far  as  we  have  ascertained,  no  municipal  aid 
until  1851;  Laws  of  1851-2,  p.  218.     In  Maryland,  State 
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aid  was  granted;  Laws  of  1836,  chapter  218,  §  16;  Laws  of 
1838,  resolution  68.  In  North  Carolina,  State  aid  was 
granted;  Laws  of  1844-5,  p.  103;  1848-9,  p.  138.  In  Del- 
aware, State  aid  was  granted;  Laws  of  1843,  p.  521;  1847, 
p.  137. 

It  would  be  no  more  extraordinary  for  a  local  court  to  go 
back  of  the  old  readings  of  English  statutes  which'  have 
been  adopted  in  this  country,  than  at  this  day  to  rely  upon 
the  literal  meaning  of  a  well  known  clause  in  our  organic 
law  adopted  from  those  of  the  older  States,  The  Statutes  of 
Prauds,  of  Uses  and  Trusts,  of  Limitations,  and  other  familiar 
enactments,  which  so  many  States  adopted  literally,  contained 
in  their  letter  but  slight  information  of  the  complex  doctrines 
which  the  English  judiciary  has  deduced  from  them.  It 
would  be  little  less  than  absurdity  to  go  back  to  the  words 
of  those  laws  to  learn  what  our  American  legislators  meant 
when  they  adopted  them.  The  rule  is  almost  without  ex- 
ception that  the  Legislature  is  presumed  to  enact,  with  the 
statutes  themselves,  their  judicial  and  practical  construction. 
An  hundred  unquestioned  judgments  so  rule.  With  id- 
creased  force  and  practical  necessity  is  the  doctrine  demanded 
when  a  court  is  called  upon  to  uphold  or  destroy  the  rights 
of  innocent  citizens  who  have  relied  upon  the  rectitude  of 
governmental  action. 

The  opinion  in  the  Salem  case  disregards  another  old  and 
well  settled  rule  limiting  judicial  authority. 

The  undoubted  opinion  of  the  American  judiciary  and  the 
bar  is  that  a  court  cannot  declare  a  statute  invalid  unless  it 
is  prohibited  by  some  express  provision  of  the  Constitution, 
or  by  necessary  implication;  and  that  its  repugnance  to 
justice,  to  what  the  court  deemed  sound  policy,  or  to  general 
Drinciples  of  jurisprudence  furnishes  no  ground  for  a  refusal 
to  enforce  it. 

In  Cooley  on  Constitutional  Limitations  (p.  87,  et.  seq.) 
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the  learned  judge,  when  speaking  as  an  author,  says:  "There 
are  two  fundamental  rules  by  which  to  measure  legislative 
authority  in  the  States.'*  The  first  is  that  "  the  people  must 
be  understood  to  have  conferred  the  full  and  complete  power 
as  it  rests  in  the  sovereign  power  of  any  country,  subject 
only  to  such  restrictions  as  they  have  seen  fit  to  impose. 
The  Legislature  is  not  a  special  agency  for  the  exercise  of 
specifically  defined  legislative  powers,  but  is  intrusted  with 
the  general  authority  to  make  laws  at  discretion."  He  quotes 
largely  from  Denio,  Ch.  J.,  15  N.  Y.  543,  People  v.  Draper^ 
and  from  27  Vt.  142,  Thorpe  v.  Railroad  Go.,,  where  Red- 
field,  J.,  said:  "The  American  Legislatures  have  the  same 
unlimited  powers  as  the  British  Parliament,  except  where 
restrained  by  written  constitutions.  This  must  be  conceded 
as  a  fundamental  principle  in  the  political  organization  of  the 
American  States.  We  cannot  comprehend  how,  upon  prin- 
ciple, it  should  be  otherwise.  The  people  possess  all  legisla- 
tive power.  They  have  committed  it,  in  the  most  unlimited 
manner,  to  the  Legislature." 

At  page  159,  and  onward,  he  discusses  the  question,  and 
aft«r  illustrating,  by  many  citations,  the  carefulness  and  deli- 
cacy with  which  the  courts  have  dealt  with  legislative  enact- 
ment43,  he  criticises  the  dicta  which  intimate  a  power  to 
annul  a  law  because  it  is  unjust,  or  "at  war  with  the  social 
compact."  He  says,  at  page  168:  "The  rule  on  this  subject 
appears  to  be  that,  except  when  the  constitution  has  imposed 
limits  upon  the  legislative  power,  it  must  be  considered 
practically  absolute,  whether  it  operates  according  to  natural 
justice  or  not."  To  this  rule  he  cites  over  fifty  adjudications. 
They  are  from  nearly  every  State  in  the  Union,  including 
that  of  Michigan,  and  from  the  National  court.  After  saying 
tliat  the  courts  have  no  power  to  condemn  a  law  because  it  is 
against  what  may  be  deemed  the  spirit  of  the  constitution 
and  the  principles  of  republican  government,  unless  in  viola- 
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tion  of  written  limitations,  he  Bums  np  a  farther  review  of 
adjudications  by  saying:  "The  accepted  theory  is,  *in  every 
sovereign  State  there  is  an  absolute,  an  uncontrolled  power 
of  legislation.  In  England,  this  rests  with  Parliament;  in 
America,  with  the  people  as  an  organized  body  politic' 
Granting  this  power  in  general  terms,  they  must  be  under- 
stood to  grant  the  whole  legislative  power  which  they  posessed, 
except  so  far  as  they  imposed  restrictions."  At  page  73,  he 
adds:  "We  have  before  said,  a  statute  cannot  be  declared  void 
because  opposed  to  some  supposed  general  intent  or  spirit 
which  it  is  thought  pervades  or  lies  concealed  in  the  Consti- 
tution, but  unexpressed,  or  because  it  violates  fundamental 
principles,  if  it  was  passed  in  the  exercise  of  a  power  which 
the  Constitution  confers.''  That  the  Federal  Constitution  is 
a  grant  only  of  specific  legislative  powers,  while,  on  the  con- 
trary, that  of  the  State  confers  all  powers  except  as  limited, 
is  explained,  and  numerous  judgments  in  Michigan  and  else- 
where, are  cited  to  tliis  familiar  distinction.  He  ably  explains 
and  amply  verifies  by  citations  that  all  general  grants  of 
power,  and  especially  that  of  legislation,  are  unlimited,  unless 
expressly  restricted,  and  demonstrates,  as  clearly  as  history, 
reason  and  authority  can  demonstrate,  that,  according  to  the 
well-known  and  universally  relied  upon  elementary  principles 
of  American  jurisprudence,  a  general,  unlimited  power  of 
legislation,  such  as  is  contained  in  the  Michigan  Constitution, 
does  include,  beyond  all  possible  doubt,  the  power  of  passing 
a  law  authorizing  municipalities  to  exercise  a  right  so  common 
as  that  of  granting  aid  to  railroad  companies.  He  is  the 
most  recent  and  full  commentator  upon  this  precise  question, 
and  faithfully  condenses  the  numerous  and  concurring  judg- 
ments which  deny  the  extraordinary  judicial  power  exercised 
in  the  People  v.  Salem. 

The  peculiar  jurisprudence  of  Michigan  laid  no  foundation 
for  the  Judge  sitting  on  its  bench  to  disregard  the  doctrines 


1872.]  WESTERN  MICHIGAN.  16& 

Edward  B.  Talcott  t.  The  Township  of  Pine  Orove. 

SO  fully  announced  by  the  author.  The  contrary  will  most 
fully  appear.  In  1  Doug.  Mich.  Eep.  352,  Chreen  v.  Graves^ 
it  is  said :  "  We  adhere  to  the  rule  sanctioned  by  the  Supreme 
Court  of  the  United  States,  that  to  authorize  the  judiciary  to 
pronounce  a  law  unconstitutional,  the  conflict  between  it  and 
the  Constitution  must  be  palpable  and  established  beyond  all 
reasonable  doubt."  See,  also,  1  Mich.  306,  Scott  v.  SmarfSy 
Executors;  4  Mich.  253,  People  v.  Oallagher;  Sears  v.  Cot- 
trelly  5  Mich.  254,  which  are  all  equally  pointed.  In  8  Mich. 
383,  Tyler  v.  People^  it  is  said :  "  We  should  be  able  to  lay 
our  finger  on  the  part  of  the  Constitution  violated,  and  the 
infraction  should  be  clear  beyond  reasonable  doubt."  And 
see,  to  the  same  eflfect,  13  Mich.  501,  People  v.  Mahony. 
In  13  Mich.  151,  Twitchell  v.  Blodgett^  it  is  said  that  "with- 
out express  limitations  the  legislative  power  would  have  been 
as  absolute  and  unlimited  as  tliat  of  the  Parliament  of  Eng- 
land, subject  only  to  the  Constitution  of  the  United  States." 
In  a  State  where  the  judiciary  have  said  that  all  laws  shall 
be  administered,  and  all  contracts  made  under  them  enforced, 
unless  we  can  "lay  our  fingers  on  the  constitutional  provisions 
violated,"  and  perceive  the  conflict  so  plainly  that  there  can 
be  "no  reasonable  doubt"  of  its  ejcistence;  when  this  identi- 
cal legislation  has  been  exercised  for  half  a  century  by 
nearly  every  State  in  the  Union;  when  tlie  courts  of  last 
resort  of  some  twenty-four  States  have  solemnly  adjudicated 
its  lawfulness,  and  the  National  courts,  having  a  coordinate 
power  in  large  classes  of  cases,  have  condemned  a  contrary 
doctrine;  and  when  Michigan,  ever  since  its  organization, 
has  over  and  over  again  passed  and  enforced  without  question 
similiar  statutes,  it  seems  to  us  but  a  mockery  of  precedent 
— ^a  rejection  of  all  the  sources  from  which  alone  a  lawyer 
can  learn  the  law — it  is  rendering  worse  than  useles*8,  all  our 
libraries  and  professional  diligence,  which  can  only  mislead 
by  their  teachings,  if,  in  these  conditions,  a  majority  of  a 
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conrt  will  assume  to  say  that  it  has  no  doubt  whatever  that 
all  this  practical  action  is  a  mistake  and  a  blunder,  and  that 
all  this  judicial  decision  is  ignorance  and  misapprehension. 
What  are  the  sources  of  that  certainty  without  which  it  has 
so  often  conceded  that  it  had  no  authority  to  annul  a  statute? 
No  new  facts  have  occurred,  and  no  new  views  of  any  kind 
are  taken,  but  arguments  rejected  for  nearly  half  a  century 
by  hundreds  of  learned  and  experienced  judges  are,  without 
the  slightest  addition,  reproduced.  There  are  certain  terms 
of  fixed  technical  signification,  used  also  in  other  senses,  in 
common  use  and  metaphysical  inquiry — "discretion,"  "reas- 
onable doubt,"  "probable  cause,"  "malice,"  "notice,"  and  the 
long  list  of  words  and  phrases,  to  comprehend  which  demands 
the  careful  study  of  a  whole  department  of  the  law.  They 
are  all,  from  time  to  time,  grossly  misapplied  in  judgment 
by  adopting  the  popular  instead  or  the  legal  signification. 
The  only  sense  in  which  judges  have  a  right  to  use  the  term 
"reasonable  doubt,"  as  to  the  existence  of  a  legal  rule,  has 
little  reference  to  its  rectitude  or  its  origin.  Law  becomes 
such,  far  oftener  than  otherwise,  by  simple  administration  and 
successive  decisions.  And  when  we  look  to  the  mandatory 
sources  of  legal  judgment,  and  to  those  principles  upon  which 
the  citizen  has  a  right  to  repose,  and  see  the  array  of  convinc- 
ing evidence  in  favor  of  the  validity  of  the  law,  the  existence 
of  a  judicial  opinion  of  its  unconstitutionality,  beyond  all 
"reasonable  doubt,"  is  logically  excluded. 

The  unexpected  length  of  this  opinion,  due  mainly  to  the 
impossibility  of  commanding  time  for  its  condensation,  for- 
bids a  detailed  examination  of  the  three  additional  objections 
urged  in  The  People  v.  The  State  TreaBUTer. 

It  will  occur  readily  that  they  are  all  sufliciently  answered 
by  the  citations  and  arguments  already  made.  They  have 
been  raised  and  overruled  again  and  again,  and  unless  history 
cannot  settle,  unless,  in  the  language  of  the  Supreme  Court, 
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in  Prigg's  case,  "our  constitutions  are  to  be  handed  over  to 
interminable  controversy  during  the  whole  course  of  govern- 
mental operations/'  such  objections  should  not  at  this  late 
day  be  again  urged. 

It  is  said  such  taxation  is  not  ^^due  process  of  law,"  which 
the  Constitution  demands.  This  clause  has  no  reference 
whatever  to  the  objects  and  purposes  of  a  statute,  but  to  the 
mode  in  which  rights  are  ascertained.  It  is  right  to  decide 
that  A  shall  pay  his  debt  to  B,  and  to  punish  arson  and  lar- 
ceny. But  it  would  not  be  so  to  enact  directly  that  the  debt 
should  be  paid  without  affording  full  trial  and  defense,  or  to 
punish  the  person  for  crime  without  confronting  him  with 
his  witness.  In  such  cases  the  process  of  law  would  be 
wanting.  To  those  and  analagous  instances  only  has  this 
clause,  old  as  Magna  Charta,  ever  been  deemed  applicable. 
It  is  its  well  settled  meaning  in  Michigan. 

In  Sears  v.  Cottrell^  5  Mich.  251,  Manning,  J.,  delivering 
the  opinion  of  the  court,  says:  "The  words  'due  process  of 
law'  mean  the  law  of  the  land,  and  are  so  to  be  understood 
in  the  Constitution.  By  the  'law  of  the  land'  we  understand 
laws  that  are  general  in  their  operation  and  that  affect  the 
rights  of  all  alike,  and  not  a  special  act  of  the  Legislature, 
passed  to  affect  the  rights  of  an  individual  against  his  will, 
and  in  a  way  in  which  the  same  rights  of  other  persons  are 
not  affected  by  existing  laws."  A  sirailiar  construction  of 
this  phrase  is  given  in  Brooks  v.  ElUsj  4  Mich.  320. 

The  objection  here  is  not  that  due  process  is  wanting,  but 
that  the  purposes  of  the  taxation  are  unconstitutional,  no 
matter  by  whatever  mode  or  plenary  form  it  is  assessed. 
The  clause  invoked,  so  far  as  we  can  after  much  reflection 
perceive,  has  no  application  to  the  objection  made.  In  a 
loose  and  untechnical  sense,  whatever  is  done  in  disregard 
of  the  Constitution  is  without  due  legal  proceedings.  But 
£0  interpreted,  it  becomes  meaningless,  and  declares  only  that 
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the  Constitution  shall  not  be  violated,  remitting  ns  in  each 
violation  to  some  other  clause  upon  which  to  declare  invalid 
what  has  been  enacted.  It  is  not  so  unimportant  a  feature 
in  our  American  constitutions.  It  stands  there  to  demand, 
after  all  other  provisions  ai'e  complied  with,  and  legislation 
and  public  administration  are  confined  to  the  proper  objects 
and  subjects  of  law,  and  substantial  rights  of  person  and 
property  are  all  secured,  that  the  processes  for  ascertaining 
tliem  shall  be  such  in  their  substantial  features  as  the  com- 
mon law  of  England  and  this  country  -secnred.  See  18 
Howard,  272,  Hoboken  Land  Company  v.  Murray;  Sears 
V.  Cottrell,  5  Mich.  251. 

That  the  assessment  is  not,  under  the  local  constitution, 
"uniform  taxation,"  is  also  said. 

The  objection  is,  that  "  all  the  towns  along  the  road  do  not 
contribute"  upon  some  basis  fixed  by  law.  As  now  assessed, 
the  taxing  districts  are  limited  to  entire  towns  and  cities. 
Is  there  constitutional  power  in  the  Michigan  Legislature  to 
prescribe  districts  for  the  purpose  of  local  taxation?  And  if 
BO,  wliat  are  its  limitations? 

The  best  judicial  answer  is  a  reference  to  a  long  list  of 
judgments  in  Michigan,  concurring  with  a  still  longer  list  in 
other  States,  aflirming  that,  in  this  regard,  its  discretion  is 
unlimited,  and  that  the  courts  cannot  control  it.  In  Wood- 
bridge  v.  The  City  of  Detroit^  8  Mich.  274,  affirming  only 
what  had  many  years  before  been  as  fully  decided.  Judge 
Campbell  says: 

"  And  there  is  no  restriction  upon  the  Legislature  in  defin- 
ing the  size  of  districts.  Our  road  districts  are  instances  of 
this.  And  if  a  charge  is  made  on  a  uniform  rule  within 
any  prescribed  district,  there  can  be  no  very  good  reason  for 
objecting  to  it  because  the  district  is  large  or  small,  if  the 
rest  of  the  city  is  made  to  bear  its  own  local  burdens  on  a 
substantially  similar   basis."      Judge   Chkistl^xct,  in   the 
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same  case,  on  page  308,  speaks  of  the  "acknowledged  power 
of  the  Legislature  to  establish  assessment  districts  for  local 
purposes."  These  views  are  fully  sustained  by  the  recent 
cases  of  Metz  v.  Detroit^  18  Mich.  495,  and  Hoyt  v.  East 
Saginaw^  19  Mich.  39;  and  see,  also,  WiUiama  v.  The 
MayoTj  2  Mich.  560.  Unless,  then,  there  is  in  the  nature 
of  the  road  aided  some  characteristic  distinguishing  it  from 
the  objects  of  other  local  assessments,  these  judgments  are 
quite  conclusive.  And  we  suggest  again,  what  may  be  un- 
necessary, that  the  mode  of  assessing  the  tax  is  not  invali- 
dated, and  the  want  of  constitutional  uniformity  is  not  proven 
by  asserting  the  private  nature  of  the  enterprise.  The  pres- 
ent objection  proceeds  upon  a  full  concession  of  the  rightful- 
ness of  the  assessment,  if  it  be,  within  the  meaning  of  the 
Constitution,  made  with  uniformity  within  a  district  which 
it  is  lawful  for  tHk  Legislature  to  create.  This  question 
never  depends  upon  the  territorial  extent  of  the  subject,  a 
part  of  which,  on  account  of  local  benefit,  is  aided  or  im- 
proved by  the  tax.  A  harbor,  though  a  part  of  the  lake  or 
ocean,  used  by  the  citizens  of  a  municipality,  and  also  by 
other  parties,  and  a  highway  leading  through  and  from  one 
city  to  distant  points,  are  the  constitutional  subjects  of  aid 
by  local  assessments,  without  extending  the  districts  through- 
out the  entire  length  of  their  common  use.  The  road,  for 
the  purpose  of  taxation,  is  divisible  even  into  streets  and 
blocks  if  such  is  the  legislative  direction.  A  contrary  idea 
is  wholly  novel,  and  in  this  form  would  be  rejected  by  the 
learned  court,  whose  objection,  carried  to  its  inevitable  re- 
sults, necessarily  denies  the  rule.  The  sole  justification  for 
all  these  local  assessments  is  the  real  or  legally  assumed  local 
benefit  of  the  improvement.  If  that  is  declared  by  the 
IjCgislature,  or  ascertained  by  commissioners  or  juries,  or  by 
fie  citizens  in  public  meeting  to  equal  the  local  tax,  it  is 
absolutely  conclusive  upon  the  courts.     The  mode  of  its 
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ascertainment,  the  size  of  the  district,  or  the  character  of 
the  improvements,  has  been  over  and  over  again  decided  to 
be  entirely  beyond  judicial  cognizance.  That  other  districts 
and  citizens  are  also  interested,  and  did  not  contribute,  has 
been  in  manifold  forms  brought  to  the  attention  of  the 
courts  as  grounds  for  attacking  the  frequently  hard  and 
severe  assessments  in  our  cities  for  paving,  grading  and  side- 
walks. The  answer  is  uniform — equality  is  impossible.  The 
nature  of  the  right  exercised  forbids  it.  It  is  enough  that 
a  party  is  benefitted  in  legal  contemplation  to  the  amount  of 
his  tax.  It  is  immaterial  that  the  performance  of  his  duty 
benefits  others.  Nor,  say  the  courts,  can  we  hear  proof  that, 
in  fact,  tlie  assessment  exceeds  all  increased  value  to  his 
land.  This  is  a  legislative  question  which  courts  cannot 
control.  More  familiar  truisms  than  these  we  do  not  know. 
They  are  nowhere  better  settled  than  fn  Michigan.  And 
still,  if  we  understand  this  objection  as  made  in  the  last  case 
of  The  People  v.  The  State  Tredsurer^  the  decision  in  it 
ignores  them  all,  and  insists  that  some  undefined  length  of 
road  must  be  selected  by  law,  and  each  town  along  it  com- 
pelled to  contribute  upon  the  same  basis.  It  seems  to  be 
assumed  that  "  the  road,"  the  towns  along  which  should  all 
be  contributors,  is  that  which  some  one  company  constructs 
and  controls.  But  there  may  be,  and  in  this  State  there  are, 
already  several  companies  organized  to  build  a  continuous 
line  across  the  State.  These  may  be  consolidated  into  a 
single  road  and  corporation.  During  construction,  the  road 
of  each  company  may  be  divided  into  sections  for  the  pur- 
pose of  assessment  on  stock  and  control,  and  become  qucL&i 
corporations.  All,  again,  under  the  same  general  law,  may 
be  consolidated  with  corporations  and  roads  in  other  States, 
and  become  indivisible  portions,  like  other  common  high- 
ways, of  great  national  thoroughfares. 

Every  consideration,  which  sustains  the  decisions  in  refer- 
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ence  to  streets  and  highways,  is  applicable  here.  The  road 
may  be  from  one  State  to  another — it  may  be  national;  but 
if  the  Legislature  declares  there  is  a  local  benefit,  no  matter 
how  many  otliers  may  be  also  benefited,  the  assessment  is 
constitutional.  It  often  happens  that  one  town  is  actually — 
in  the  estimation  of  its  citizens  at  least  —  injured  by  a  new 
road  creating  new  business  centers  in  rivalry  of  its  own. 
Would  it  be  politic  or  sensible  legislation  to  force  it  to  con- 
tribute upon  a  legislative  arbitrary  decision  that  it  was  bene- 
fited? A  more  secure  and  satisfactory  mode  than  the  decision 
of  its  citizens  cannot  be  devised.  Again,  in  some  localities 
the  road  will  so  undeniably  pay  its  projectors,  or  the  neces- 
sity of  traversing  it  in  order  to  reach  some  point  beyond  it 
or  to  connect  existing  lines,  may  be  such  that  the  construc- 
tion is  certain,  and  there  is  no  need  of  aid,  or  suggestion  of 
aid,  in  order  to  secure  it.  Shall  such  towns  be  forced,  with- 
out any  necessity,  to  contribute  because  another  somewhat 
off  the  line,  in  order  to  deflect  the  road  in  its  course  through 
its  limits,  desires  to  compensate  its  projectors  for  this  change 
in  the  plans?  The  theory  is  not  to  force  all  to  contribute 
alike,  but  far  on  the  other  extreme.  The  very  essence  of 
this  principle  is  to  suffer  each  vicinity,  by  the  smallest  pay- 
ment possible,  to  secure  the  benefit.  Each  locality  judges 
for  itself,  and  buys  at  the  smallest  price. 

It  will  not  be  overlooked  that  in  large  numbers  of  the 
cases  decided  in  other  States  this  novel  objection  might  just 
as  well  have  been  raised;  and  these  cases  are,  upon  well- 
known  principles,  precedents  against  it.  The  Constitutions 
of  Virginia,  Louisiana,  Indiana,  Texas,  Wisconsin  and  Cali- 
fornia contain  similar  clauses.  It  did  not  occur  to  courts  or 
counsel  to  raise  such  a  question  until  since  the  Mieliigan 
decision.  Counsel  have  presented  it  in  Indiana,  where  it 
has  been  readily  overruled.  See  Z.  M.  cfe  B.  B,  B.  Co.  v. 
Geiger  (in  pamphlet). 
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The  provisions  which  forbid  the  State  to  engage  in  works 
of  internal  improvement  are  also  relied  on. 

As  said  in  reference  to  all  other  portions  of  these  judg- 
ments, so  this  last  reason  also  should  have  been  withheld  in 
view  of  numerous  decisions  declaring  it  untenable.  Similar 
clauses  are  found  in  the  Constitutions  of  Ohio,  Kentucky, 
Iowa,  Kansas,  Illinois,  California,  New  York,  Texas,  Wis- 
consin, and  Louisiana,  and  the  courts  of  these  States  have, 
after  elaborate  arguments,  uniformly  decided  that  prohibi- 
tions- upon  the  State  are  not  such  upon  the  municipalities. 

Oas8  V.  Dillon,  2  Ohio  State,  607 ;  ITew  Orleans  v.  Graihlsy 
9  La.  An.  561;  Slack  v.  The  Ifayaville  <&  Lexington  RaiU 
road  Company,  13  B.  Mon.  1;  Prettyma/n  v.  The  Super- 
visors  of  Tazewell  County,  19  111.  406;  Cla/rJcY.  The  City 
of  Rochester,  24  Barb.  406;  Clonic  v.  The  City  of  Ja/nes- 
villey  10  Wis.  136;  Bushnell  ^r.  The  City  of  Beloit,  10  Wis. 
195;  Pattison  v.  Board  of  Yuba  County,  13  Cal.  175; 
Dubuque  v.  D,  &  P,  B.  B,  Co.  4  Greene  (Iowa),  1;  Stewart 
V.  Supe7'visors  of  Polk  County,  30  Iowa,  15 ;  Commission- 
ers of  Zeavenworth  Cotmty  v.  Miller,  Kansas  (not  yet 
reported,  except  in  pamphlet). 

There  is  no  contrary  decision.  The  question  ought  to  be 
considered  settled  by  these  concurring  judgments. 

The  frequency  with  which  this  power  had  been  exercised 
before  the  adoption  of  the  Michigan  Constitution,  peremp- 
torily forbids  the  legal  presumption  that  the  convention  in- 
tended to  prohibit  it  by  mere  implication.  At  that  time, 
municipal  aid  to  private  corporations  had  been  authorized  by 
the  Legislatures  of  fifteen  States,  including  Michigan,  viz. : 
Connecticut,  Georgia,  Kentucky,  Maine,  Missouri,  Mississippi, 
Illinois,  Indiana,  New  York,  South  Carolina,  Ohio,  Penn- 
sylvania, Tennessee  and  Virginia.  The  legislative  action  of 
the  State  is  equally  forcible  to  forbid  such  an  interpretation. 


1872.]  WESTEEN  MICHIGAN.  171 

Edward  B.  Talcott  v.  The  Township  of  Pine  Grove. 

Immediately  before  and  after  its  adoption,  this  power  was 
exercised  without  question. 

In  1850,  a  statute  authorized  a  township  to  aid  a  plank 
road  company.  Some  of  the  members  of  this  Legislature 
were  also  members  of  the  convention,  which  subsequently  in 
the  same  year  formed  the  Constitution. 

The  Legislature  of  1853,  Session  Laws,  p.  125,  some  of 
whose  members  were  in  the  convention,  authorized  a  county 
to  loan  its  bonds  to  a  plank  road  company.  This  was 
amended  in  1855.  These  laws  are  referred  to  as  strong 
cotemporaneous  action  only.  Our  previous  citations  show 
this  is  but  a  small  portion  of  the  similar  legislation  by  this 
State. 

At  this  time,  two  similar  restrictions  in  Kentucky  and 
Illinois  had  been  decided  not  to  interfere  with  such  aid  by 
municipalities. 

The  motives  which  produced  this  inhibition  in  the  Michi- 
gan Constitution  we  do  not  think  are  those  supposed  by  the 
learned  Supreme  Court.  That  local  municipalities  sfiould  not 
aid  such  works,  provided  they  were  controlled  by  individuals, 
was  never  intended.  A  contrary  and  unquestioned  action 
existed  elsewhere .  and  in  Michigan,  and  was  continued  im- 
mediately after  and  ever  since  its  adoption  without  question 
or  doubt.  It  was  their  aid  and  management  by  the  State  as 
a  government,  the  corruption  which  there  and  elsewhere 
ever  attended  the  letting  of  contracts,  the  purchase  of  prop- 
erty, the  placing  of  bonds  and  the  control  of  funds,  which 
constituted  the  sole  objection.  That  they  could  be  better 
managed  by  private  shareholders  was  undoubtedly  decided, 
but  there  is  in  this  no  assertion  or  the  most  distant  implica- 
tion that  they  were  not  deemed  of  high  public  importance, 
or  that  the  municipalities  of  Michigan  should  be  deprived 
of  rights  exercised  then  and  since,  not  only  by  them,  but  by 
those  of  nearly  every  State  in  the  Union.     It  is  most  certain, 
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judicially  we  are  compelled  to  say,  that  had  this  been  the 
intention,  it  would  have  been  said  in  plain  terms.  It  would 
not  have  been  left  to  implication  in  a  system  of  laws,  which 
so  unqualifiedly  forbade  the  courts  to  create  such  a  distinc- 
tion without  an  express  inhibition  of  the  tax. 

No  portion  of  the  views  expressed  by  the  Supreme  Court 
of  Michigan  seems  to  us  less  warranted  than  the  assertion 
of  a  growing  judicial  and  professional  dissatisfaction  with 
the  numerous  decisions.  State  and  National,  which  hold  mu- 
nicipal aid  to  private  corporations  constitutional.  We  are  at 
a  loss  to  imagine  the  source  of  such  an  impression.  To  the 
policy  of  municipal  aid  to  internal  improvements  there  has 
always  existed  a  spirited  opposition.  Most  objects  of  public 
taxation  at  all  removed  from  the  expenses  of  ordinary  admin- 
istration usually  call  for  much  criticism.  This  one,  pecu- 
liarly subject  to  spasmodic  action  and  local  excess,  has 
provoked  its  full  share,  and  the  legislative  contests — the  only 
constitutional  occasion  we  submit  for  such  discussions — 
illustrate  the  violent  difference  of  political  opinion  which 
leading  citizens  entertain  in  regard  to  it.  But  so  far  from 
the  profession  or  the  public  condemning  the  American 
judiciary  for  its  consistent  and  stable  course,  or  looking  to 
it  for  relief  when  the  policy  of  such  aid  was  condemned, 
they  have  conceded  that  the  whole  subject  was  one  for  new 
governmental  regulation  only,  and  have  accordingly  inserted 
express  prohibitions  in  several  modern  Constitutions.  The 
few  judgments  in  Wisconsin  and  Iowa,  which  assumed  to 
disregard  the  established  jurisprudence  of  the  country,  did 
so  with  an  acknowledgment  of  their  own  revolutionary  char- 
acter. The  latter  court  has  already  receded  from  its  excep- 
tional position.  Prior  to  the  determination  of  The  People  v. 
Salem,  the  Supreme  Court  of  the  United  States,  with  all  the 
learning  on  this  subject  before  it,  in  one  of  the  most  spirited 
condemnations  of  local  judgments  ever  uttered  by  it,  had 
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refused  to  follow  a  series  of  decisions  in  Iowa  exactly  like 
that  now  before  us.  Such  action  on  its  part  is  never  taken 
save  when  it  is  entirely  satisfied  with  the  contrary  rulings, 
and  that  they  were  in  accordance  with  "  the  principles  of 
American  jurisprudence."  So  far  from  there  being,  during 
the  last  few  years,  a  growing  judicial  dissatisfaction,  not 
only  the  statutes  and  the  action  under  them,  but  the  decis- 
ions of  courts  sustaining  them,  were  multiplying  with  in- 
creased rapidity.  In  the  late  Constitutional  Convention  of 
Michigan,  one  of  its  leading  and  most  learned  members,  an 
ex- Attorney-General  of  the  State,  after  a  thorough  exami- 
nation fjr  the  purposes  of  the  opinion,  said,  in  debate,  that 
although  he  strongly  disapproved  the  political  policy  of 
municipal  aid  to  railroads,  and  recommended  its  constitutional 
restriction,  the  existence  of  such  a  legislative  power,  after  so 
many  concurring  judgments,  "must  be  considered  as  settled 
law."  The  judges  of  both  of  the  National  District  Courts 
of  Michigan  were  members  of  the  convention.  There  was 
no  dissent  from  this  declaration  of  the  law,  nor  any  intima- 
tion that  the  judiciary  could  afford  relief.  Nearly  all  the 
leading  members  of  the  bar  have  thus  advised,  and  there  was 
no  professional  intimation  that  the  character  of  those  numer- 
ous rulings  authorized  the  local  court  to  disregard  them. 
We  speak  with  a  very  large  familiarity  with  the  condition  of 
professional  opinion  upon  this  point,  and  we  believe  that 
since  the  organization  of  the  State  no  single  judgment  has 
taken  the  legal  mind  with  such  unrelieved  surprise  as  that 
from  which  we  are  now  compelled  to  dissent. 

The  great  misapprehension  on  this  subject  is  strikingly 
illustrated  by  the  fact  that,  within  a  few  months  after  the 
promulgation  of  the  opinion  in  The  People  v. '  Salem^  the 
highest  courts  of  five  States,  with  its  reasonings  before  them, 
have  refused  to  follow  it.  The  judgments  of  few  local  courts 
in  our  country  are  of  more  influence  than  those  of  the  Su- 


X74  •  CIRCUIT  COURT.  [January, 

Edward  B.  Talcott  ▼.  The  Township  of  Pine  Grove. 

preme  Court  of  Michigan.  Their  general  learning  and  char- 
acter entitle  them  to  the  high  reputation  they  have  so 
unquestionably  secured.  If  any  judgments  could  have  stimu- 
lated a  general  dissatisfaction  into  general  dissent,  that  before 
us  would  have  done  so.  But  Vermont,  Texas,  California, 
Indiana  and  Kansas  have  all  recently  disregarded  the  rulings 
in  the  case  of  The  People  v.  Salem.  "We  rejoice  that  if  there 
may  be  doubt  whether  our  decision  administers  the  law  cor- 
rectly, there  can  be  none  that  its  results  are  such  as  the 
plainest  justice  requires. 

A  change  is  loudly  demanded  in  our  Constitution,  which 
shall  in  some  degree  limit  the  destructive  effect  of  judicial 
interpretation  upon  contracts  made  by  the  citizens  in  reliance 
upon  action  of  the  sovereign  power  of  the  State.  Without 
this,  the  list  of  cases  already  referred  to  where  it  was  said 
that  constitutional  criticisms  came  too  late,  and  those  yield- 
ing blindly  to  practical  construction  with  little  reference  to 
the  clause  construed,  must  be  greatly  lengthened.  Without 
some  organic  remedy,  the  indications  are  that  the  courts, 
from  the  abundance  of  the  law's  technicalities,  its  presump- 
tions of  law  when  the  proof  of  actual  fact  is  excluded,  its 
estoppels  in  pais  when  good  faith  closes  the  mouth  of  objec- 
tion because  the  hand  is  full  of  another  man's  money,  will 
deduce  some  rule  which  will  enable  them  to  declare  an  act 
unconstitutional  and  at  the  same  time  protect  past  transac- 
tions and  an  innocent  community  from  the  consequences  of 
its  invalidity.  We  think,  indeed,  that  no  greater  step  in  the 
law's  growth  is  now  needed  for  that  purpose  than  the  one 
taken  by  the  learned  Supreme  Court  of  Michigan  in  the  re- 
pressive policy  it  deemed  it  its  duty  to  enforce.  And  this, 
in  its  practical  effect,  is  the  whole  scope  of  those  decisions 
of  the  Supreme  Court  of  the  United  States,  which  we  now 
follow.  There  is  no  attempt  to  mould  the  institutions  of  the 
State  in  violation  of  the  opinions  of  the  local  courts.     The 


1872.]  WESTERN  MICHIGAN  176 

Edward  B.  Talcott  v.  The  Township  of  Pine  Grove. 

rule  adopted  is  so  narrowed  in  its  application,  and  so  respect- 
ful and  kindly  in  its  adaptation  to  the  relations  in  which  it 
is  administered,  that  thns  far,  in  onr  harmonious  history,  the 
power  which  upholds  it  has  hardly  attracted  general  atten- 
tion.  Eesorted  to  only  when  the  claims  of  good  faith  de- 
mand it,  in  each  instance  of  its  exercise  all  severe  criticism 
is  silenced. 

Talcott's  bonds,  bought  in  reliance  upon  the  sovereign 
action  of  the  State,  action  taken  in  conformity  with  princi- 
ples which  the  court  of  last  resort  in  the  nation  had  before 
their  issue  decided  to  be  part  of  the  National  jurisprudence, 
are  enforced.  Should  he,  to-morrow,  bring  here  other  bonds, 
the  steps  to  create  which  had  been  taken  since  the  State 
judgments  holding  them  invalid,  he  would  be  told  that  those 
judgments  were  not  subject  to  criticism  here;  that  this  court 
would  administer  their  doctrines,  in  all  their  results,  wholly 
irrespective  of  our  own  opinions. 

Nor  will  any  conflict  of  jurisdiction  result.  When  a  sub- 
ject has  been  finally  decided  by  one  tribunal  it  is  res  adju- 
dicata,  and  the  other  will  never  rejudge  it.  If  A's  bonds 
are  held  invalid  by  a  State  tribunal,  no  other  court  will,  in 
a  second  suit  upon  the  same  bonds,  entertain  the  question. 
There  can  be  no  conflict  if  the  citizens  yield,  as  all  those  of 
Michigan  undoubtedly  will,  a  ready  obedience  to  the  judg- 
ment of  each  court.  State  or  National,  which  has  jurisdiction 
in  the  instance.  There  will  be  none  of  those  anticipatory 
rulings,  or  of  that  retrospective  legislation  intended  to  cut 
off  the  power  of  satisfying  the  final  process  of  this  court 
which  has  been  so  intelligently  and  promptly  rendered 
abortive  elsewhere. 

Edwabd  B.  Taxoott  v.  The  Township  of  Pine  Geove. 

WiTHET,  District  Judge — The  opinion  of  the  Court  pro- 
nounced by  my  brother  Emmons,  is  complete  and  exhaustive 
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of  every  question  touched  upon  in  the  decision  or  discussed 
at  the  bar.  I  can  add  nothing  which  will  strengthen  that 
opinion ;  and  yet,  the  methods  by  which  I  have  reached  con- 
clusions embrace  so  very  limited  a  range  of  discussion,  and 
are  so  disregardful  of  many  of  the  questions  elaborately  ex- 
plained in  the  opinion  of  the  court,  as  announced  by  the  very 
learned  Circuit  Judge,  as  to  induce  me  to  state  briefly  the 
views  I  have  taken  in  reaching  a  result  in  this  cause.  In 
saying  this  I  am  not  to  be  understood  as  dissenting  from  the 
views  expressed  by  my  brother  Emmons. 

The  Supreme  Court  of  the  United  States  have,  in  repeated 
decisions,  settled  the  following  propositions: 

1st — That  the  United  States  courts  will  always  respect  the 
decisions  of  the  State  courts,  and  from  the  time  they  are 
made,  will  regard  them  as  conclusive  in  all  cases  upon  the 
construction  of  their  own  Constitution  and  laws. 

2d — But  the  courts  of  the  United  States  will  not  give  to 
the  decisions  of  a  State  court  a  retroactive  effect,  and  allow 
them  to  invalidate  contracts  entered  into  with  citizens  of 
other  States,  which,  in  the  judgment  of  the  courts  of  the 
United  States,  were  lawfully  made;  and  this  principle  applies 
to  all  contracts  which  come  within  the  jurisdiction  of  these 
courts:  Rowan  v.  Runnels.  5  How.  138;  Ohio  Life  In- 
surance and  Trust  Compamj  v.  Debolt^  16  How.  432.  The 
doctrine  of  these  cases  has  been  frequently  re-asserted. 

3d — Tlie  broad  proposition  that  the  sound  and  true  rule  is, 
that  if  the  contract,  when  made,  was  valid  by  the  laws  of  the 
State,  as  expounded  by  all  the  departments  of  its  govern- 
ment, and  administered  in  its  courts  of  justice,  its  validity 
and  obligation  cannot  be  impaired  by  any  subsequent  act  of 
the  Legislature  or  decision  of  the  State  courts:  Ohio  Life 
Insurance  and  Trust  Company  v.  Deholt^  supra;  Gelpcke 
V.  The  Citxj  of  Duluque,  1  Wall.  206. 

4:tli — The  Supreme  Court  of  the  United  States  has  repeat- 
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edly  held  that,  in  the  absence  of  some  provision  in  the  State 
Constitution  prohibiting  it,  the  Legislature  has  power  to 
authorize  municipalities  to  issue  bonds  in  aid  of  railroads' 
designed  to  benefit  tlie  public  interests  of  the  locality. 

In  Gelpcke  v.  The  City  of  Dvhuque,  1  Wall.  203,  the 
court  say,  "Where  there  is  no  defect  of  constitutional 
power,  such  legislation  *  *  *  is  valid,"  citing  Wilhm- 
son  V.  Lelandy  2  Pet.  626;  Satterlee  v.  Mattheioaon^  2  Id. 
380;  Baltimore  dk  8.  R,  Co.  v.  NesUt,  10  How.  395;  White 
Water  Valley  Canal  Co.  v.  Vallette^  21  How.  425. 

From  the  foregoing  principles,  firmly  established  by  the 
repeated  decisions  of  that  judicial  tribunal  whose  adjudica- 
tions are  a  law  unto  this  court,  I  proceed  briefly  to  state  my 
conclusions: 

There  is,  confessedly,  no  provision  of  the  State  Constitu- 
tion expressly  prohibiting  legislation  to  authorize  the  issue 
of  mnnicipal  aid  in  bonds.  In  the  absence  of  the  two 
decisions  made  since  the  bonds  involved  in  this  litigation 
were  issued,  I  should  not  hesitate  to  hold  that  there  is  noth- 
ing in  the  organic  law  of  the  State  which  could  be  construed 
as  prohibitory  of  that  legislation.  The  opinion  of  the  court 
in  this  case  abundantly  justifies  this  conclusion.  But  the 
State  court  having  recently  held,  in  one  case  at  least,  that 
there  is  want  of  legislative  power  to  pass  the  law,  because  of 
the  restraining  eflEect  of  certain  constitutional  provisions,  it 
is  dear  tliat  as  to  all  bonds  issued  after  the  date  of  such 
State  decision  the  courts  of  the  United  States  are  bound  to 
follow  the  State  Court,  as  the  effect  of  its  decision  upon 
future  issues  is  precisely  as  though  the  law  had  been  repealed. 

Nevertheless,  as  to  bonds  issued  prioi:  to  the  time  of  the 
State  decision,  in  view  of  the  principles  already  stated,  a 
different  rule  prevails.  If  there  had  been  a  construction  by 
all  the  departments  of  the  State  government  in  favor  of  the 
legislative  power  to  pass  such  laws,  and  if  that  construction 
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has  been  uniform,  acted  upon  and  acquiesced  in  by  the  public, 
then  the  State  law  aiSbrded  a  valid  basis  for  the  contract 
■  made  by  the  township  of  Pine  Grove,  represented  by  these 
bonds,  and  the  rule  of  comity,  which  requires  the  Federal 
courts  to  adopt  the  decisions  of  the  State  tribunals  in  refer- 
ence to  local  laws,  cannot  be  invoked  to  defeat  a  recovery 
here,  nor  can  it  be  successfully  asserted  that  the  State 
decisions  declaring  the  law  invalid  are,  on  any  ground,  bind- 
ing on  this  court. 

We  are  not  called  upon,  by  anything  presented  in  this 
case,  to  decide  whether,  in  the  absence  of  such  practical  con- 
struction, under  our  view  of  the  power  of  a  Legislature,  in 
the  absence  of  limitations  in  the  organic  law  of  the  State, 
the  Federal  tribunals  must  or  must  not  hold  all  bonds  issued 
prior  to  the  State  decisions  valid. 

Now,  that  there  had  been  a  construction  by  all  depart- 
ments of  the  State  government  in  favor  of  the  legislative 
]>ower  to  enact  the  law  authorizing  municipalities  to  issue 
bonds  to  aid  railroads,  and  that  such  construction  had,  up  to 
the  decision  of  the  Salem  case  by  the  State  court,  in  20 
Michigan,  been  uniform,  acted  upon  and  generally  acquiesced 
in  by  the  public,  admits  of  no  doubt.  As  far  back  as  1838, 
under  the  then  Constitution,  which  was  silent  on  the  subject 
of  legislative  power  in  this  regard,  a  law  was  passed  giving 
bounty  for  the  manufacture  of  sugar  from  beets;  for  the 
manufacture  of  silk,  and  authorizing  loans  of  the  public 
money  for  the  benefit  of  railroad  companies. 

In  1850,  a  township  was  authorized  to  take  stock  in  a  plank- 
road  company.  In  1853  a  county  was  authorized  to  loan  its 
bonds  to  a  plank-road  company.  In  1865,  the  legislature 
authorized  municipal  aid  to  railroads.  Following  this,  up  to 
1860,  are  numerous  laws  to  authorize  municipal  aid.  A  law 
of  1859  gave  a  bounty  of  ten  cents  a  bushel  to  salt  manu- 
facturing companies.     I  need  not  enumerate  other  instances 
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to  show  the  nniibrm  assertion  of  the  Legislative  Depart- 
ment of  its  powers  nnder  the  Constitntion. 

In  1867  the  Attorney-General  of  the  State  gave  his  opin- 
ion to  the  Legislature  of  its  power  to  pass  laws  authorizing 
municipal  aid  to  railroads.  All  the  Governors  of  the  State 
exercising  executive  functions  when  such  laws  were  passed, 
except  one,  have  approved  those  aid  and  bounty  laws.  . 

The  Supreme  Court  of  Michigan  have,  in  more  than  one 
instance,  decided  questions  which,  by  analogy  and  upon  prin- 
ciple, have  contributed  largely  to  uphold  and  sanction  such 
departmental  construction.  The  People  v.  The  Board  of 
State  Auditors,  9  Mich.  327,  in  1861.  The  East  Sagiruzw 
Jfanufacturing  Company  v.  2%e  CUy  of  East  Saginaw, 
19  Mich.  275,  in  1869, 

In  Twitchell  v.  Blodgett,  13  Mich.  127,  it  was,  in  sub- 
stance, held,  that  to  declare  an  act  of  the  Legislature  uncon- 
stitutional there  must  be  some  express  provision  of  the 
organic  law  which  is  violated,  which  must  be  pointed  out, 
and  the  act  must  be  so  clearly  in  conflict  with  the  provision 
as  to  be  free  from  reasonable  doubt. 

I  do  not  understand  the  State  court  to  claim,  in  the  recent 
cases,  when  the  aid  law  was  under  consideration,  that  this  law 
violates  any  express  provision  of  the  Constitution. 

But  I  have  said  enough  to  indicate  the  grounds  upon 
which  I  hold  the  legislative,  executive  and  judicial  depart- 
ments of  the  State  to  have  upheld,  prior  to  the  decision  of 
the  Salem  case,  the  legislative  power  to  pass  the  law  in  ques- 
tion. I  shall  take  no  time  to  show  that  the  departmental 
construction  has  been  acted  upon  and  generally  acquiesced  in 
by  the  people  of  the  State,  by  the  legal  profession,  by  bankers 
and  by  capitalists  and  financial  men  of  every  class.  This  is 
well  known  by  all  whose  business  interests  have  turned  their 
attention  to  the  subject. 

I  desire,  however,  to  mention   one  exhibition   of  public 
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opinion,  as  demonstrating  what  the  general  construction  as 
to  the  power  of  the  Legislature  has  been.  The  constitutional 
convention  of  1867,  composed  of  one  hundred  members,  from 
all  parts  of  the  State,  and  embracing  gentlemen  of  intelli- 
gence from  various  pursuits  and  professions,  had  this  subject 
under  consideration.  The  journals  of  that  body  exhibited 
the  fact  that  there  was  entire  harmony  of  views;  that,  as  the 
Constitution  then  stood,  there  was  no  restraint  upon  legisla- 
tive action  in  allowing  municipal  aid  to  railroads.  Hence, 
the  only  provision  submitted  by  the  convention  to  be  voted 
on,  as  part  of  the  proposed  new  Constitution,  was  of 
limitation,  to  prevent  the  Legislature  authorizing  a  munici- 
pality to  pledge  its  credit  in  aid  of  railroads  beyond  ten  per 
cent,  of  its  assessed  valuation. 

* 

On  the  faith  and  stability  of  such  a  condition  of  public 
opinion,  having  its  basis  in  a  long  series  of  Legislative  enact- 
ments, sanctioned  by  the  executive  branch,  and,  as  I  think, 
may  be  justly  asserted,  approved  by  the  courts  of  justice  of 
the  State,  the  plaintiff  became  the  owner  of  the  bonds  in  this 
case,  and  in  my  opinion  is  entitled  to  judgment. 

In  the  case  of  Taylor  v.  The  City  op  Battle  Creek. 

LoNOYEAB,  J.,  gave  the  following  opinion: 

On  a  full  and  careful  consideration  of  the  course  of  decision 
in  the  Supreme  Court  of  the  United  States  upon  the  question 
of  the  binding  character  of  State  decisions  affecting  ques- 
tions arising  under  State  statutes,  I  deduce  the  following 
rules,  which  I  think  are  established  by  those  decisions: 

1st. — That  such  State  decisions  will  be  adopted  as  rules  of 
decision  in  the  Federal  courts  upon  all  questions  and  in  all 
cages  relative  to  transactions  arising  after  such  State  decisions 
were  made. 

2d. — ^That  such  State  decisions  will  also  be  adopted  as  rules 
of  decision  in  the  Federal  courts  in  relation  to  transactions 
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arising  before  such  State  decisions  were  made,  in  all  cases  in 
whicli  such  State  decisions  do  not,  in  their  effect  and  opera- 
tion, in  any  manner  conflict  with  the  Constitution  of  the 
United  States  or  any  act  of  Congress. 

8d. — ^That  when  there  is  such  conflict  such  State  decisions 
are  not  adopted  as  rules  of  decision  in  the  Federal  courts. 

4th. — That  where  a  State  statute  by  its  terms  constitutes  in 
and  of  itself  a  contract  or  a  basis  of  a  contract  by  the  State, 
or  where  such  statute  purports  to  authorize  or  empower 
municipalities,  public  or  private  corporations,  or  citizens  to 
enter  into  contracts,  and  such  contracts  havq  been  entered 
into  in  good  faith,  a  decision  of  a  State  court  afterward  made, 
declaring  such  statute  inoperative  and  void,  or  in  any  manner 
so  construing  such  statute  as  to  invalidate  such  contracts  so 
previously  entered  into,  or  in  any  manner  impairing  their 
obligation,  is  jprima  facie  in  conflict  with  that  provision  of 
the  Constitution  prohibiting  a  State  from  passing  any  law 
impairing  the  obligation  of  contracts.     (Art.  I.,  sec.  10.) 

5th. — That  in  such  cases  as  last  above  named,  the  Federal 
courts  will  go  behind  the  State  court  decision  and  inquire 
whether,  in  the  state  of  the  law  as  practically  construed  by 
the  legislative,  executive  and  judicial  branches  of  the  State 
government,  at  the,  time  the  transactions  in  question  took 
place,  such  transactions  constitute  a  contract;  and,  if  so,  the 
Federal  courts  will  then  enforce  such  contracts,  independently 
and  irrespectively  of  such  State  court  decision. 

I  deduce  these  propositions  from  a  long  line  of  decisions 
of  the  Supreme  Court,  commencing  with  the  case  of  Rowan 
V.  RimneUy  5  How.  134,  in  1847,  and  ending  with  Butz  v. 
The  City  of  Muscatine,  8  Wall.  575,  in  1869.  These  cases 
are  60  fully  stated,  commented  upon  and  elucidated  in  the 
opinion  of  my  brother  Ekmons,  that  it  is  quite  unnecessary 
for  me  to  notice  them  further. 

Tliat  this  case  falls  within  the  third,  fourth  and  fifth  prop- 
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ositions,  I  think,  is  clearly,  fully  and  conclusivply  shown  by 
the  exhaustive  opinions  of  Judges  Emmons  and  Withet  in 
the  case  of  Talcott  v.  Pine  drove;  and,  therefore,  without 
comment  or  argument  of  my  own,  I  fully  concur  in  their 
opinion  and  judgment,  that  the  demurrer  must  be  overruled. 
In  the  case  against  the  City  of  Port  Huron,  Judge  Lono- 
YEAB,  on  a  subsequent  day,  ordered  the  demurrer  to  be  over- 
ruled. 

Talcott  Y.  Pine  Orove  was  affirmed  in  the  United  States  Supreme  Court, 
October  Term,  1878. 


JOHN  DONOVAN  v.  THOMPSON  DEAN. 

CiBOTjrr  CouBT  —  Disteict  of  West  Tennessee  —  Mabch 

28,  1872. 

bights  of  PBE8IDENT8  OF  OOEPOEi.TION8  TO  SITB  IN  THEIB  OWN 
NAMES  FOR  ALLEGED  INJURIES  TO  THEM  AS  SUCH  OFFICERS, 
AND   AS   STOCKHOLDERS   IN   SUCH    CORPORATIONS,   DENIED. 

1.  One  who  claims  to  be  the  president  of  a  gas  company,  and  at  the 
same  time  a  stockholder  and  creditor,  cannot  sue  in  his  own  name  for 
injuries  done  to  him  or  to  said  gas  company.  The  suit  must,  if  brought, 
be  in  the  name  of  the  company  or  corporation. 

Dean  owned  stock  in  the  Memphis  Gas  Light  Company, 
claiming  that  neither  the  officers  of  that  company  nor  stock- 
holders had  taken,  or  were  about  to  take,  any  steps  to  protect 
the  right  of  his  company,  and  insisting  that  it  alone  had  the 
exclusive  right  to  lay  down  mains  and  sell  gas  in  the  City  of 
Memphis.    He  filed  his  bill  to  restrain  the  Gayoso  Gas  Com- 
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pany  from  proceeding  with  their  works,  and  restraining  the 
City  of  Memphis  from  subscribing  $250,000  stock  in  the 
last  named  company.  On  the  coming  in  of  the  answer,  the 
injunction  was  dissolved;  and  thereupon  Donovan  brought 
his  suit  as  president,  stockholder,  and  creditor  of  the  Gayoso 
Gas  Company  against  Dean  for  damages. 

Van  W.  Anderson,  for  plaintiff. 

Hv/mes  <k  Porion,  for  defendant. 

WiTHET,  J. — ^This  suit  was  commenced  February  7, 1871, 
in  the  State  court,  and  removed  to  this  court  in  March  follow- 
ing. The  declaration  alleges  in  substance  that  Donovan  was 
a  stockholder  and  creditor  and  president  of  the  Gayoso  Gas 
Company  at  a  large  salary;  that  Dean,  with  intent  to  injure 
plaintiff  and  said  Gas  Company,  and  to  prevent  him  from 
receiving  what  the  company  owed  him,  and  from  realizing 
profits  on  his  investment  in  said  company,  and  to  prevent 
the  construction  of  the  works,  maliciously  and  without  prob- 
able cause,  sued  out  an  injunction  restraining  the  Gas  Com- 
pany from  constructing  their  works,  and  restraining  the  City 
of  Memphis  from  subscribing  for  stock,  falsely  pretending 
that  his,  the  defendant's  Gas  Company — of  which  he  was  a 
stockholder — had  the  exclusive  right,  and  that  said  company 
refused  to  take  proper  proceedings  to  protect  the  rights  of 
its  stockholders;  that  said  Dean,  well  knowing  that  Donovan 
had  embarked  his  capital,  and  was  president  of  the  Gayoso 
Gas  Company  at  a  large  salary,  and,  as  president,  had  made 
contracts  for  materials,  and  had  employed  laborers,  and  had 
thereby  risked  his  credit  commercially  and  his  character  as 
a  skillful  manager  of  said  company.  Which  acts  of  defend- 
ant delayed  the  plaintiff's  company,  and  prevented  it  from 
completing  its  works,  and  from  obtaining  large  incomes  and 
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revenues,  and  rendered  its  success  doubtful,  and  prevented 
the  city  from  subscribing  {250,000  to  the  stock  of  said  com- 
pany; whereby  the  plaintiff  has  been  greatly  injured  by  the 
inability  of  plaintiff's  company  to  repay  him  money  ad- 
vanced, breaking  down  his  credit,  with  loss  of  time  and 
labor,  and  by  the  failure  to  receive  large  emoluments  and 
profits  which  he  would  have  received  had  plaintiff's  company 
gone  into  operation.  And  also  was  greatly  injured  in  his 
credit,  and  lost  the  use  of  his  capital  and  labor,  and  has  been 
wholly  ruined,  etc.,  to  his  d*amage,  $100,000. 

A  demurrer  was  filed  to  the  declaration  after  the  cause 
came  to  this  court,  the  grounds  of  which  are: 

1st — ^That  the  plaintiff,  neither  as  stockholder,  ofBcer,  or 
creditor  of  the  Gayoso  Gas  Company,  can  maintain  an  action 
to  recover  damages  for  the  matters  complained  of. 

2d — That  the  damages  are  not  such  as  can  be  recovered  in 
an  action  by  this  plaintiff,  the  same  being  remote,  consequen- 
tial, and  speculative,  and  not  immediate  or  proximate. 

3d — The  declaration  is  uncertain,  indefinite,  informal,  and 
insufficient. 

It  is  contended  by  the  plaintiff  that  while  this  suit  is 
based  upon  a  cause  of  action  both  new  and  original  in  in- 
stance, it  is  not  such  in  principle.  New,  because  such  a 
state  of  facts  has  never  been  presented  in  the  transactions  of 
life.  That  while  the  plaintiff  was  injured  pecuniarily  in 
common  with  and  as  a  member  of  the  Gayoso  Gas  Company, 
the  act  of  the  defendant  in  suing  out  the  injunction  against 
plaintiff's  company,  thereby  preventing  it  from  prosecuting 
its  works,  etc.,  injuriously  affected  the  property  and  commer- 
cial rights  of  this  plaintiff,  and  of  every  stockholder  in  plain- 
tiff's company,  and  also  of  every  one  who,  by  the  contract, 
was  to  receive  values  from  the  company;  that  such  parties 
were  all  affected  in  matters  of  direct  values,  of  which  the 
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law  takes  cognizance;  that  the  injnrieB  complained  of  are 
not  in  any  sense  damna  absque  i/ryima. 

Especially  is  it  claimed  that,  as  the  act  of  the  defendant 
was  willfal  and  malicious,  and  as  plaintiff  held  no  contract- 
relation  with  defendant  in  the  corporation  injured,  this  action 
may  be  maintained.  Again,  it  is  urged  that  even  a  share- 
holder in  a  corporation  may  maintain  an  action  against  the 
officers  of  his  own  corporation  for  a  fraudulent  over-issue  of 
stock,  citing  Cazeanx  v.  Mali,  25  Barb.  578. 

Hence,  it  is  argued  that,  if  defendant's  act,  charged  to  be 
willful  and  malicious,  had  the  effect  to  reduce  the  value  of 
the  stock  of  plaintiff's  company,  to  injure  its  credit,  or 
render  it  unable  to  pay  its  officers'  salaries,  or  its  creditors, 
each  and  every  such  person  has  a  right  of  action,  as  also  the 
company,  against  the  defendant,  especially  as  he  is  not  a 
stockholder  in  plaintiff's  company. 

The  court  is  of  opinion  that  the  grounds  urged  by  plain- 
tiff to  maintain  his  action  have  no  foundation  in  law,  and 
therefore  the  demurrer  must  be  sustained. 

There  are  cases  that  by  analogy  and  upon  principle  are 
decisive  of  this  action.  But,  first  looking  at  the  case  relied 
upon  to  some  extent  by  plaintiff,  of  Cazeaux  v.  Mali  et  aL, 
25  Barb,  supra.  Defendants  were  officers  of  a  coal  com- 
pany, and  fraudulently  issued  128,000  shares  of  stock  beyond 
what  the  company  was  authorized  to  issue.  Plaintiff  owned 
800  shares  of  the  stock  of  the  company,  and  purchased  200 
shares  of  the  fraudulent  issue.  The  over-issue  was  not  a 
stock  of  the  company,  and  the  company  was  not  liable  for  the 
same.  The  court  expressly  place  the  liability  of  the  officers 
upon  the  ground  that  the  company  could  not  maintain  an 
action  against  its  officers  for  a  damage  to  the  individual 
holders  of  its  stock,  or  of  the  fraudulent  issue.  Tlie  capital 
of  the  company  was  not  impaired  by  the  act  of  its  officers 
in.  the  over-issue,  as  it  constituted  no  liability  against  it. 
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Those  who  had  Bustained  damages  by  reason  of  the  over-issae 
could  alone  sue. 

In  Smith  V.  Hwrd  et  al.^  12  Metcalf,  Shaw,  Chief  Justice, 
held,  in  an  action  brought  by  an  individaal  stockholder  of 
shares  in  an  incorporated  bank  against  the  directors  for 
various  acts  of  negligence  and  malfeasance,  in  consequence 
of  which  the  whole  capital  of  the  bank  was  wasted  and  lost, 
and  the  shares  of  the  plaintiff  became  of  no  value,  that  the 
action  could  not  be  maintained.  1st — Because  there  is  no 
legal  privity,  relation,  or  immediate  connection  between  the 
holders  of  shares  in  a  bank,  in  their  individual  capacity  on 
the  one  side,  and  the  directors  of  the  bank  on  the  other.  2d 
— The  individual  members  of  a  corporation,  whether  they  all 
join  or  each  act  separately,  have  no  right  or  power  to  inter- 
meddle with  the  property  or  concerns  of  the  corporation,  or 
call  any  officer,  agent,  or  servant  to  account,  or  discharge 
them  from  liability.  They  are  not  the  legal  owners  of  the 
property,  and  damage  done  to  such  property  is  not  an  injury 
to  them  for  which  they  can  sue.  8d — All  sums  which  could 
be  recovered  for  injury  done  to  the  capital  stock  by  wasting, 
impairing,  and  diminishing  its  value,  would  belong  to  the 
corporation  as  assets,  and  for  which  it  alone  may  sue.  . 
Through  it  the  stockholders  would  be  entitled  to  receive 
any  surplus  remaining  after  paying  its  liabilities. 

Neither  can  a  creditor  maintain  a  suit  against  the  indi- 
vidual officers  of  a  corporation  for  their  negligence  or  mal- 
feasance in  managing  the  affairs  of  the  corporation,  resulting 
in  injury  to  the  stock  and  capital  of  the  corporation,  which 
is  an  indirect  and  contingent  injury  to  the  stockholder  and 
creditor  only.  The  statute  might  give  a  remedy  by  action  to 
both  stockholder  and  creditor. 

Again,  in  Smith  v.  Poor  et  al.y  40  Maine,  416,  it  was 
held  that,  for  the  official  misconduct  of  the  officers  of  a  cor- 
poration, and  fraud  in  the  discharge  of  their  duties,  they  ^rc 


1872.]  WESTEEN  TENNESSEE.  187 

John  Donovan  y.  Thompson  Dean. 

responsible  to  the  corporation,  and  not  to  an  individnal  con- 
tractor with  the  corporation,  who  has  suffered  damages  in 
his  contract  through  the  fraudulent  acts  of  its  directors. 
His  remedy  is  against  the  company. 

Now,  the  facts  of  the  case  at  bar  disclosed  by  the  declara- 
tion are,  that  plaintiff  was  president,  stockholder,  and  cred- 
itor of  the  Gayoso  Gas  Company,  of  Memphis,  and  the 
injury  complained  of  is,  that  defendant  wrongfully  procured 
from  this  court  an  injunction  restraining  plaintiff's  corpora- 
tion from  proceeding  to  finish  its  work,  etc.,  and  resulting  in 
injury  to  plaintiff  in  various  ways  by  the  inability  of  the 
company  to  repay  him  money  advanced,  breaking  down  his 
credit,  loss  of  time  and  labor,  and  failure  to  receive  large 
emoluments  and  profits  which  he  would  have  received  had 
the  Gas  Company  gone  into  operation,  etc. 

If  plaintiff  can  maintain  this  action,  every  stockholder  in 
the  plaintiff's  company  who  has  likewise  been  damaged,  and 
every  creditor  and  employee,  may  likewise  brirfg  suit  for 
his  damage,  thus  multiplying  actions,  limited  only  by  the 
number  of  the  stockholders,  creditors  and  employees. 

The  Gas  Company  has  brought  its  action  for  the  damage 
it  has  sustained  for  the  act  alleged  in  plaintiff's  declaration, 
and  may  rightfully  prosecute  it  against  defendant;  but  there 
is  no  right  of  action  in  the  plaintiff  for  the  defendant's 
act  in  prosecuting  his  company. 

Demurrer  sustained. 
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THE  CITY  OF  MEMPHIS  v.  T.  E.  BEOWN,  and  T.  E. 
BEOWN  V.  THE  CITY  OF  MEMPHIS. 

OiBOuiT  CouBT — Western  Distbiot  of  Tennessee — Mabch 

19, 1872. 

Cboss  Bill. 

1.  CoKTBACT8.~WheD  Contracts  have  been  made,  acts  done,  and  labor 
performed  in  pursuance  of  a  construction  of  a  city  charter,  acquiesced  in  by 
all  its  citizens  competent  by  such  an  interpretation,  it  will  be  sustained  if 
Justified  by  any  possible  reading  of  the  statutes. 

2.  Hay  Bna>  Itself  bt  its  Agknts. — In  reference  to  all  acts  which 
.a  Municipal  Corporation  has  power  in  any  mode,  and  by  any  agency,  to 
perform,  it  may  bind  itself  by  those  agents  whom  it  suffers  to  act  for  it, 
and  in  the  modes  which  it  sanctions  by  its  own  usages. 

.  8.  CoNDinoirs  Precedent. — Where  the  charter  prescribes  votes  of 
shareholders,  citizens  or  directors,  or  other  formalities  as  conditions  pre- 
cedent to  the  performance  of  acts,  and  such  acts  are  performed  without 
such  formalities,  third  persons  acting  in  good  faith  may  presume  all  has 
been  done  which  the  charter  demanded,  and  the  corporation  will  not  be 
suffered  to  prove  its  own  negligence  or  willful  dereliction  to  defraud  inno- 
cent parties  of  their  labor,  property  or  money. 

4.  Municipal  Cokpouations  may  make  Bonds,  Notes,  Etc. — ^A  mu- ' 
nicipal,  like  a  private  corporation,  may,  in  the  ordinary  course  of  its  gov- 
ernment, and  in  the  conduct  of  improvements  it  is  its  duty,  to  execute, 
make  promissory  notes,  bonds,  guaranties,  and  all  other  agreements  neces- 
sary or  convenient  for  the  economical  and  proper  financial  management 
of  its  affairs  as  fHilly  as  a  natural  person. 

5.  May  engage  Attorneys. — The  Mayor,  City  Attorney  and  Treas- 
urer of  the  Corporation  having  ordinarily  been  suffered  to  make  similar 
agreements,  may  engage  attorneys  to  collect  demands  due  the  municipal- 
ity,  when  its  interests  demand  such  service. 

6.  For  Services  Performed  with  Knowledge  of  City  Officials 
— Liable. — If  the  service  is  in  a  suit  in  which  the  city  is  a  party,  or  in 
which  it  is  interested,  and  it  is  performed  with  the  knowledge  of  tlie  offi- 
cials, it  is  liable  for  the  service  in  the  same  manner  as  a  natural  person. 
Judgments  holding  the  contrary  depend  upon  statutes  which  expressly 
prohibit  such  retainers. 
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7.  GuAKAifTT  OF  PAYMENT — OBLIGATION.  —  A  guaranty  of  payment 
imposes  an  obligation  to  pay  at  the  maturity  of  the  security,  and  the 
holder  need  not  wait  the  result  of  a  suit  against  the  principal  debtor,  but 
may  demand  the  money  from  the  guarantor  Immediately  upon  the  dishonor 
of  the  paper. 

8.  Payment  of  Less  Bum  not  sufficient  Consideration.— The  pay- 
ment of  a  less  sum  is  not  a  sufficient  consideration  for  an  agreement  to 
discharge  a  greater,  but  the  Code  of  Tennessee  alters  the  common  law 
rule,  and  enforces  such  tsontracts,  when  in  good  faith  fully  performed  ac- 
cording to  the  intention  of  the  parties. 

9.  Agreement  of  Compromise  —  Unfair  or  Unreasonable  Con- 
tracts. — ^When  an  agreement  is  made  by  a  debtor  to  deliver  in  fbll  satis- 
faction of  a  large  sum  due,  his  notes  or  money  for  a  less  sum,  even  though 
there  is  a  consideration  for  the  agreement,  it  must,  in  order  to  operate  as 
a  discharge,  be  fhlly  and  fairly  performed  in  all  its  parts,  both  in  time  and 
amount. 

10.  Equity  will  not  enforce  the  performance  of  unfair  or  hard  or  un- 
reasc  nable  contracts. 

11.  CoMFROMiSE  OF  DouBTFUL  CiiAiMS.-^In  Order  to  sustain  a  contract 
of  settlement  without  other  sufficient  consideration,  upon  the  ground  that 
it  was  the  compromise  of  doubtful  claims,  the  doubt  must  be  such  as 
would  arise  in  the  mind  of  an  ordinarily  intelligent  person  familiar  with 
the  class  of  things  which  is  the  subject  of  the  settlement 

12.  Measure  of  Damages  for  Non-payment  of  Money.  — The 
measure  of  damages  for  the  non-payment  of  money,  or  the  non-delivery 
of  a  debtor's  obligations  for  money,  is  the  amount  due  and  interest,  and 
as  an  almost  universal  rule,  no  collateral  damages  can  be  given. 

13.  Negotiable  Bonds  Issued — Sinking  Fund. — If  negotiable  bonds, 
of  a  class  which,  by  the  usages  of  trade,  are  vendible  in  markf^t  at  estab- 
lished rates,  are  to  be  issued  in  pajrment,  accompanied  with  a  sinking 
fund  to  give  them  greater  market  value,  such  bonds  are  to  be  treated  as  if 
they  were  (battels  and  thinga  in  essey  ^pd  the  damages  for  failure  to  pro- 
vide the  f^d  will  be  the  difiference  between  the  value  of  the  bonds  as 
they  were  agreed  to  be  made,  and  the  value  as  they  were  when  in  fact  made. 

The   facts   are  .sufficiently  stated   in   the  opinion  of  the 
court. 

Wm.  M.  Randolph^  for  the  city. 

W.  Y.  C.  HumeSy  for  Brown. 

Ehhons,  J. — Suit  at  law  was  originally  brought  by  Brown 
&  Co.  in  this  court  for  paving;  subsequently  the  city  filed 
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it8  bill  in  equity  against  Brown  &  Co.  in  the  State  conrt,  on 
the  same  contracts,  to  restrain  certain  collections  by  Brown 
&  Co.,  and  for  an  accounting.  This  suit  the  defendants  re- 
moved, to  this  court,  and  by  consent  of  parties  the  subject  of 
the  action  at  law  was  by  cross-bill  united  with  this  suit. 

The  action  is  based  upon  two  contracts  made  by  the  city 
with  the  assignors  of  Brown  &  Co.,  for  street  paving. 
Under  the  first,  paving  at  the  intersections  of  streets  and 
alleys  and  opposite  public  grounds,  was  to  be  paid  for  in  cash 
by  the  city,  and  that  opposite  lots  of  private  owners,  by  such 
owners,  on  bills  to  be  made  out  by  the  city  engineer;  one- 
half  when  each  section  of  400  feet  was  done,  and  the  other 
half,  in  instalhnents,  due  in  thirty,  sixty  and  ninety  days,  the 
payment  of  which  the  city  guaranteed.  Under  the  second 
contract,  the  whole  work  was  payable  by  the  city,  as  each  sec- 
tion was  done,  in  six  per  cent,  coupon  city  bonds,  running  five, 
ten  and  fifteen  years,  guaranteed  by  a  sinking  fund. 

After  some  work  had  been  done,  this  second  contract  was 
modified  so  as  to  make  the  work  opposite  private  lots  payable 
in  cash  as  under  the  first. 

After  most  of  the  work  was  done,  when  over  half  a  million 
dollars  were  due,  the  city  agreed  to  loan  Brown-  &  Co.,  first 
$100,000,  and  afterwards  $175,000  of  its  bonds,  upon  an 
agreement  to  secure  them  by  pledges,  and  to  return  them 
with  interest  in  eighteen  mf>nths,  and  also  to  release  the  city 
from  all  liability  on  the  contracts  unless  it  should  be  deter- 
mined by  the  court  of  last  resort  that  the  lot  owners  were 
not  liable.  Some  forty  thousand  dollars  of  the  bonds  under 
this  loan-agreement  were  not  delivered. 

The  other  facts  will  sufficiently  appear  in  this  opinion. 

It  is  objected  that  the  contracts  are  both  void  for  want  of 
power  in  the  city  to  assume  liability  for  the  work. 

The  claim  is  that  the  lot  owners  in  all  cases,  no  matter  how 
burdensome  or  unjust  it  may  be  in  the  instance,  are  to  be 
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assessed  the  entire  cost,  and  that  the  corporation  can  improve 
its  streets  in  no  other  mode. 

We  think  so  impolitic  and  unjust  a  construction  is  not  even 
plausibly  sustained.  If  it  be  granted  as  the  counsel  .for  the 
city  contend,  that  the  sole  authority  for  these  proceedings  is 
under  the  act  of  1866,  we  think  they  are  clearly  warranted 
by  that  law. 

That  statute  (Bridges'  Digest,  p.  140,)  provides  that  the 
corporation  shall  have  "complete  control  over  the  streets  and 
squares  of  the  city,"  and  "power  to  require  that  the  costs  of 
paving,  etc.,  shall  be  borne  by  the  owners  of  the  adjoining 
property,"  etc.  It  by  no  means  enacts  that  it  shall  in  all 
cases  do  so.  The  expenses,  if  so  required  in  the  exercise  of 
this  power,  shall  be  charged  by  the  city  to  the  owners  and 
paid  to  it  by  them.  The  work  is  to  be  done  under  the  en- 
gineer of  the  city,  and  is  by  it  to  be  let  to  the  lowest  bidder. 
When  the  bid  is  accepted  by  the  city  authorities,  the  contract 
is  to  be  made  by  it  and  not  the  owners,  and  when  so  made,  it 
is  the  duty  of  the  city  to  perform  the  political  function  of 
assessing  the  expense  pro  rata  upon  the  owners.  These  mu- 
nicipal assessments  are  to  be  collected  by  the  City  Attorney, 
and,  presumably  in  the  absence  of  all  contrary  provisions, 
paid  over,  when  collected,  into  the  city  treasury. 

Thus  far  the  provisions  are  all  appropriate  to  exercise  the 
power  of  requiring  this  special  assessment,  or  omitting  it  in 
whole  or  in  part,  as  in  the  judgment  of  the  administration 
shall  seem  just.  It  has  no  tendency  to  suggest  the  idea  of 
an  inhibition  upon  the  city  to  assume  liabilities  under  its  owii 
contracts  and  for  its  own  specially  authorized  corporate  action. 
In  former  laws  there  are,  in  special  cases,  limitations  upon 
the  power  of  general  assessment,  but  so  far  from  these  pro- 
visions favoring  the  construction  claimed,  their  insertion  then 
and  their  absence  now  are  most  persuasive  in  the  other 
direction.     It  is  irrational  to  say  that  this  act  shall  include 
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by  implication  a  prohibition  inserted  in  other  laws,  but 
consistently  omitted  in  this  one. 

The  nature  of  the  duty,  too,  it  wonld  seem,  demands  the 
interpretation  asked  by  the  contractors.  Improvements 
requiring  extraordinary  grading  and  expense,  which  are 
highly  beneficial  to  the  city  at  large,  are  often  injurious  to 
the  abutting  lots,  rendering  them  unfit  for  the  only  purposes 
of  their  present  use.  In  such  cases  it  is  alike  politic  and 
just  that  the  assessment  in  whole  or  in  part,  should  be  gen- 
eral. We  think  the  law  intended  to  secure  this  necessary 
power  and  authorized  the  city  to  assume  the  responsibility, 
totally  or  partially,  of  paying  for  the  work  it  oflScially  orders. 
It  must  make  the  contract  as  well  as  the  assessment.  This 
act  of  assessment,  unless  it  is  anomalous,  creates  an  obliga- 
tion to  the  mimicipality  making  it,  and  not  to  strangers. 
The  corporation,  not  contractors,  are  to  collect  it,  and  it 
seems  to  us  had  there  been  any  intention  to  preclude  the  lia- 
bility of  the  city  upon  a  contract  it  is  authorized  to  make, 
some  express  inhibition  would  have  been  inserted.  Those 
who  procured,  and  in  the  outset  construed  the  act,  did  not 
suppose  it  contained  any  such  inhibition. 

The  chief  reliance  for  this  exception  is  upon  the  clause 
which  provides  that  the  owners  when  so  assessed  "  shall  be 
bound  as  upon  liabilities  contracted  by  themselves."  This 
is  no  negation  of  the  liability  of  the  city  upon  a  paving  con- 
tract made  under  express  authority  contained  in  the  same 
section.  That  it  might  be  convenient  financially,  and  as  a 
matter  of  popular  management  for  the  city  to  do  as  it  has 
done  in  this  instance — treat  these  paving  bills  as  private 
obligations  of  the  lot  owners,  transferable  in  its  hands  like 
obligations  contracted  by  the  lot  owners — was  foreseen  by 
the  officials  who  procured  this  amendment,  and  this  power 
was  inserted  in  the  law.  Wlien  the  assessment  is  complete, 
and  the  bills  made  out  by  the  city  engineer,  they  may  be 
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treated  by  the  city,  sold,  pledged  or  transferred,  with  or 
withont  guaranty,  like  the  notes  or  obligations  of  the  land 
owners.  The  legal  liability  created  by  the  ordinary  assess- 
ment of  a  tax,  without  this  provision,  could  not  be  thus  trans- 
ferred. This  is  all  we  think  that  clause  was  intended  to 
eflTect.  This  id  the  "practical  construction  given  their  own 
power,  by  the  officers  and  agents  of  the  city.  The  rule  is 
well  settled,  as  it  is  fair  and  honest,  that  when  parties  have 
acted  in  good  faith  upon  a  given  interpretation  of  a  charter, 
and  the  party  who  has  received  a  benefit  undei*  it  attempts 
to  escape  just  responsibility  by  denying  the  authority,  the 
court  will,  if  possible,  sustain  the  interpretation  they  both 
have  given  to  it.  Were  it  necessary,  as  we  do  not  think  it 
is,  to  invoke  any  such  rule,  the  following  cases  which  sustain 
it,  are  quite  beyond  the  requirements  of  the  case  now  before 
the  court:  3  Wallace,  Jr.,  Woodhridge  v.  Beaver  Covjity; 
5  Mich.  467,  Davenport  v.  Wisener;  Talcott  v.  Tovm%hip 
of  Pine  Grovej  Western  District  of  Michigan,  1872;  1 
Wall.  391,  Mayor  v.  Muscatine;  Id.  297,  Van  Horstrup  v. 
Madison  City^  where,  speaking  of  the  power  to  issue  bonds, 
the  court  say:  "Even  if  the  case  had  been  doubtful,  inas- 
much as  the  city  authorities  have  given  this  construction  to 
the  charter  and  bonds  have  been  issued,  and  in  the  hands  of 
hona  fide  purchasers  for  value,  we  should  have  felt  bound  to 
acquiesce  in  it.''  A  similar  law  in  5  Bush.  514  (Ky.),  City 
of  Louismlle  v.  Henderson^  was  held  to  impose  the  duty 
solely  on  the  city,  and  that  a  stipulation  that  the  owners 
should  be  alone  liable  was  void.  We  do  not  so  hold  here,  as 
this  has  been  but  slightly  considered.  It  is  quite  clear* 
nevertheless,  that  the  city  is,  and  should  be  the  contracting 
party,  as  upon  all  principles  of  correct  political  administra- 
tion it  should  be  the  sole  actor  officially  to  make  and  collect 
the  assessment,  and  as  suitor  judicially  to  enforce  the  duty 
of  payment  from  the  lot  owners. 

13   . 
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Some  judgments  have  been  cited  where  cities  were  ex- 
pressly and  plainly  forbidden  to  assume  such  liability.  They 
have  no  application  here  where  there  is  no  such  inhibition. 
The  charters  are  wholly  unlike.  But  even  in  those  cases  the 
courts  rule  most  stringently,  that  if  the  duty  of  assessment 
and  collections  is  imposed  upon  the  municipality  for  the 
benefit  of  the  contractor,  as  it  is  conceded  to  be  in  this  case, 
that  duty  must  be  performed  in  the  shortest  period  possible. 
If  it  is  neglected,  it  becomes  under  such  statutes,  liable  for 
the  risk.     It  cannot  shield  itself  under  dilatory  proceedings. 

This,  however,  like  the  other  rule,  is  unnecessary  here,  and 
is  referred  to  only  in  illustration  of  how  the  policy  of  these 
exemptions  strikes  our  most  enlightened  tribunals. 

It  is  well,  however,  to  say  that  we  by  no  means  think  the 
act  of  1866  a  repeal,  by  implication,  of  antecedent  powers. 
In  some  respects  it  is  expressly  in  addition  to  former  ones, 
and  nowhere  is  there  an  implication  that  its  prescriptions  are 
exclusive.  From  the  first  incorporation  of  the  city  to  the 
last  amendment  in  1866,  there  were  repeated  enactments 
which,  under  familiar  canons  of  construction,  would  authorize 
these  proceedings.  They  unnecessarily  contain,  for  abundant 
caution,  the  authority  to  exercise,  in  the  execution  of  these 
duties,  all  the  powers  which  natural  persons  might  have  under 
the  same  circumstances,  and  every  contract,  loan,  guaranty, 
pledge  and  act  necessary  or  appropriate  for  the  best  accom- 
plishment of  the  general  object  may  be  performed  by  the  city. 

It  may  do  these  acts  through  such  agents  as  it  has  accred- 
ited by  ordinance,  or  where  the  charter  does  not  forbid,  by 
all  such,  as  it  has  held  out  to  the  public  as  competent  and 
whom  it  has  suffered  to  perform  them.  It  is  upon  common 
law  principles,  irrespective  of  these  special  clauses  in  the 
charter,  bound  by  all  acts  and  agreements  of  its  mayor,  city 
attorney,  treasurer,  and  other  oflScers  and  agents,  whom  it 
has  ordinarily  intrusted  with  such  duties. 
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A  distinct  consideration  cannot  be  given  to  the  manifold 
objections  made  by  the  counsel  for  the  city  in  reference  to 
the  power  of  the  mayor,  the  treasurer,  the  city  attorney  and 
other  ofScials  to  perform  various  acts  during  the  progress  of 
this  work. 

That  the  mayor  and  other  officers  could  not  make  the 
agreements  to  take  the  bonds  below  par,  that  they  could  not 
under  the  contract  order  the  work  suspended,  could  not 
authorize  the  retention  of  counsel  to  aid  the  city  attorney  in 
duties  for  the  benefit  of  the  corporation  without  a  vote  of 
the  council,  and  various  similar  objections  were  elaborately 
urged. 

Deeming  every  one  of  them  to  refer  to  powers  which  the 
city  had  in  some  form  and  in  some  mode,  full  right  to  exer- 
cise, and  being  referred  to  no  express  statutory  prohibition, 
forbidding  the  performance  in  the  manner  which  is  sho^vn  to 
be  usual  in  its  administration  of  this  whole  class  of  duties, 
we  consider  them  all  answered  by  the  familiar  doctrine  that 
corporations,  like  individuals,  are  bound  by  acts  of  those 
whom  they  have  suffered  to  act  as  their  agents,  and  by  such 
modes  of  action  with  or  without  vote  as  they  have  by  com- 
mon usage  sanctioned  as  proper.  We  repeat,  after  careful 
reconsideration,  the  doctrines  in  this  regard  contained  in  Ray 
V.  Na%kmlle^  in  the  Middle  District  of  Tennessee,  1871. 

We  had  in  that  case  the  benefit  of  a  most  careful  and 
learned  argument.  The  securities  of  the  city  had  been,  in 
violation  of  its  ordinances,  put  upon  the  market  much  below 
their  par  value.  The  court,  after  explaining  to  the  jury  the 
distinction  between  acts  and  contracts  which  were  not  author- 
ized at  all  by  the  charter,  and  those  which  were  so  authorized 
but  required  the  performance  of  official  acts  in  order  to  ren- 
der them  regular,  said  that  the  latter,  even  though  made  or 
performed  without  the  formalities  demanded  by  the  statute, 
bound  the  corporation  as  to  all  parties  not  having  actual 
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notice  of  the  irregularity.  Tliat  this  principle  was  applicable 
alike  to  negotiable  securities,  to  municipal  as  well  as  to  j^ri- 
vate  corporations.  Among  other  charges  the  following  was 
given: 

« It  is  in  evidence  that  by  usage  such  instruments  have 
been  signed  and  issued  by  the  officers  who  issued  these.  If 
you  credit  this  evidence,  it  is  sufficient  to  authorize  you  to 
find  that  the  mayor,  recorder,  and  treasurer  were  agents  of 
the  corporation  for  this  purpose,  and  competent  to  bind  it 
by  these  instruments.  A  corporation,  unless  restricted  as  to 
manner  by  its  charter,  may,  by  holding  out  to  the  public, 
officers  as  clothed  with  certain  powers,  be  bound  by  their 
acts  within  the  scope  of  the  functions  so  usually  exercised." 

This,  it  was  said,  was  at  least  the  law  of  the  National 
courts,  and  most  clearly  that  of  Tennessee.  In  the  same 
case  we  excluded  offered  evidence  of  irregularities  in  the 
issue  of  the  securities  sued  on.  The  court,  in  that  case, 
relied  upon  the  following  Federal  judgments:  21  How.  539, 
Commissioners  of  Knox  Co.  v.  Aspinwall;  23  How.  381,. 
ZahrisTcie  v.  Cleveland  R.  R.  Co,;  24  How.  289,  Bissell  v. 
Jeffersonville;  3  Wall.  634,  Rogers  v.  Bv/rlington;  1  Wall. 
221;  1  Wall.  291,  Van  Eorstrup  v.  Madison;  1  Wall.  83, 
Mercer  Co,  v.  Hackett;  1  Wall.  383,  Meyer  v.  Muscatine; 
5  AVall.  772,  Supervisors  v.  Schench;  2  Black.  722,  Mann  v. 
Miami  Co.;  7  Wall.  413,  R,  R.  Co.  v.  Howard;  9  Wall. 
414,  Mayor^  Etc.^  v.  Lord.  A  great  number  of  State  adju- 
dications were  also  cited  and  discussed  by  counsel  in  the 
case,  which  it  is  unnecessary  to  cite  here  in  view  of  the 
pointed  character  of  the  National  and  local  State  judgments 
in  Tennessee.  A  small  number  from  the  extensive  list  are 
referred  to  only  to  illustrate  the  principle  we  consider  firmly 
embodied  in  the  American  Common  Law.  It  is  not  peculiar 
to  the  Federal  courts  or  those  of  Tennessee.  The  citations, 
of  course,  might  be  greatly  multiplied.     They  are  collected 


1872.]  WESTERN  TENNESSEE.  197 

'    The  City  of  Memphis  ▼.  T.  £.  Brown,  Etc. 

by  Messrs.  Angell  &  Ames,  by  Mr.  Bedfield,  and  other 
writers  upon  this  subject,  to  the  propositions  they  deem  long 
settled  and  no  longer  questionable.  Hermann  on  Estoppel, 
512:  "  Corporations  are  bound  by  estoppel  in  pais  like 
natural  persons.'^  Trustees,  Etc.,  v.  Ma/yor  of  Aberdeen,  13 
S.  &  M.  64:7;  5  Wall.  772.  The  court  say  (p.  782) :  « Excess 
of  power  may  be  ratified  by  express  act  or  impliedly  by 
assent,  by  acts  and  conduct  inconsistent  with  any  other 
hypothesis.'' 

United  States  Bamk^.  Dandridge,  12  Wheat.  70.  Where  the 
law  required  the  bond  of  the  cashier  to  be  approved  by  the 
Board  of  Directors,  it  was  said,  practical  adoption  by  action 
which  presumed  it,  was  sufficient.  Oas  Co.  v.  San  Francisco, 
9  Cal.  469.  The  city  officers  had  lighted  the  city  buildings 
with  gas  without  any  contract  of  the  common  council. 
The  Gas  Company  sued  for  the  value  of  the  gas  so  consumed 
during  several  years.  Field,  J.,  says:  "Tlie  city  is  bound 
by  its  acts  and  conduct  as  an  individual  or  private  corpora- 
tion. It  is  impliedly  bound  and  liable  whenever  justice 
demands  it  to  be." 

Peterson  v.  Mayor,  Etc.,  of  New  York,  17  N.  Y.  453. 
The  suit  was  for  plans  for  market  made  at  the  request  of  a 
committee.  Although  the  contract  of  employment  was  void, 
the  city  was  held  liable  on  a  ratification  by  the  use  of  the 
plans. 

The  court,  by  Denio,  J.,  say:  "This  ratification  may  be, 
bv  acts  or  conduct,  inconsistent  with  any  other  supposition 
than  that  it  intended  to  own  and  adopt  the  acts  done  in  its 
name."  Quoting  it,  Kent,  J.,  says:  "The  doctrine  that 
corporations  can  be  bound  by  implied  contracts  to  be  deduced 
from  corporate  acts,  without  either  a  deed  in  writing  or  vote, 
is  generally  established  in  this  country  with  great  clearness 
and  solidity  of  argument."     And  quotes  many  cases. 

See,  also,  Meyer  v.  City  of  Muscatine,  1  Wall.    393; 
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Gelpcke  v.  City  of  Dubuque^  1  Wall.  175;  Alleghany  City 
V.  McCla/rken^  14  Pa.  St.  83;  Dougherty  v.  Huiiter^  54 
Penn.  St.  381. 

In  Ardesoo  Oil  Co.  v.  Gibson,  63  Penn.  St.  150,  a  suit  for 
damages  from  the  explosion  of  an  oil  refiner,  built  under  the 
direction  of  the  president  of  the  company  without  any  spe- 
cial authority  from  the  company,  the  court  say:  "It  is 
their  officers  having  charge  of  their  business,  who,  for  all 
practical  purposes,  must  be  regarded  as  the  corporation  itself. 
The  same  rule  of  liability  must  be  applied  to  them  as  to 
natural  persons."  See,  also,  45  Mo.  419,  Bwrik  v.  Gilstrap, 
That  where  there  is  power  in  reference  to  the  subject  gener- 
ally, the  city  may  make  all  the  contracts,  and  do  all  the  acts 
an  individual  may  do.  See,  also,  48  111.  423,  Corwin  v. 
City  of  Oalena;  50  111.  154,  People  v.  City  of  Cairo;  11 
Wis.  349,  Blunt  v.  Walker;  18  Grattan,  338,  De  Voss  v.  City 
of  liichmond;  9  Cal.  469,  Gas  Co.  v.  City  of  San  Fran- 
Cisco;  13  S.  &  M.  647,  Trustees,  Etc.,  v.  Mayor  of  Abei*- 
deen;  5  K  ¥.  (1  Seld.)  374;  12  Wheat.  61. 

The  following  decisions  in  this  State  so  fully  sustain  what 
has  been  already  said,  that  all  reference  to  general  discussions 
elsewhere  than  in  Tennessee  and  the  Federal  courts,  might 
well  have  been  omitted.  It  quite  covers  all  the  objections 
made  by  the  learned  counsel  for  the  complainant.  2  Cold- 
well,  645,  Adams  v.  The  City  of  MempTiis,.  puts  at  rest  all 
the  objections  in  this  case  in  reference  to  the  want  of 
authority  to  guarantee,  to  issue  bonds  generally,  to  agree  to 
pay  counsel  for  the  collection  of  the  paving  bills,  to  sell 
bonds  below  par,  and  all  other  subordinate  acts  in  this  case 
germain  to,  and  proper  for,  the  execution  of  the  main  duty 
of  contracting  and  paying  for  the  paving  of  its  streets.  In 
that  case  the  city  guaranteed  the  bonds  of  the  Little  Eock 
Railroad  Company,  and  to  secure  them,  mortgaged  a  tract  of 
laud  donated  to  it  by  the  United  States.     The  charter  con- 
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tained  no  special  provision  authorizing  this  action.  The 
Supreme  Court  of  Tennessee  deduced  the  right  to  make  the 
mortgage  and  the  instrument  of  guaranty  solely  from  the 
general  implied  power  of  the  corporation.  On  page  660, 
they  quote  21  How.  424,  including  its  citations  of  State 
judgments,  as  follows:  "It  is  well  settled  that  a  corporation 
without  authority,  in  the  course  of  its  ordinary  business, 
may  make  bonds,  notes,  mortgages,  and  drafts,  except  when 
restrained  by  law.  25  Barb.  146;  1  Sand.  Ch.  280;  14  Barb. 
358;  5  Watts  &  S.  228;  4  Eob.  517;  4  B.  Mon.  423;  6 
Gill.  &  J.  323;  32  N.  H.  486.'^ 

The  citation  of  this  clause,  including  these  judgments, 
and  the  comments  accompanying  them,  render  it  clear  that 
the  law  of  Tennessee  fully  authorizes  the  City  of  Memphis 
not  only  to  issue  negotiable  securities,  but  to  make  the  guar- 
anty in  question.  This  judgment  is  equally  conclusive  that 
in  this  State  the  non-performance  of  conditions  by  a  corpor- 
ation necessary  to  render  its  action  regular  will  not  affect 
parties  who  are  not  cognizant  of  the  irregularity.  On  page 
661,  and  onward,  21  How.  381,  Zabriskie  v.  JR.  H.  Co.  is  ap- 
provingly cited  as  follows:  "Corporations  cannot,  by  their 
representations  or  silence,  involve  others  in  onerous  engage- 
ments, and  then  defeat  the  calculations  and  claims  their  own 
conduct  had  superinduced.'*  This  language  is  frequently 
used  by  the  United  States  Supreme  Court.  24  How.  300;  3 
Wall.  667,  etc.  They  also  cite  and  approve  1  Wall.  93, 
Mercer  County  v.  JETackett/  21  How.  548,  Knox  Co.  v. 
A»pinwaTl;  Id.  365,  Avery  v.  Alleghany  City;  1  Wall.  291, 
Van  Horstrajp  v.  Madfison  City.  Although  the  case  before- 
the  court  was  that  of  a  municipal  corporation,  the  rule  was 
applied  that  it  was  estopped  from  setting  up  its  own  irregu- 
larities to  defeat  its  apparently  formal  obligations  with  the 
same  vigor  as  if  it  were  a  private  company.  All  the  cases 
referred  to  in  support  of  the  doctrine,  except  Zabriskie  v.  H. 
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R,  Co.<i  are  also  those  of  municipal  corporations.  Towns, 
counties,  and  cities,  and  railroad  companies,  are  all,  bj  the 
judgments  of  this  State,  put  upon  the  same  footing. 

That  the  city  had  power  to  make  these  contracts,  including 
the  guaranty  for  the  prompt  payment  of  the  work  it  ordered, 
to  issue  the  bonds,  covenant  for  a  sinking  fund,  and  incur 
responsibility  for  all  ordinary  damages  for  a  violation  of  its 
contracts,  we  have  no  doubt. 

The  objection  that  the  city  cannot  contract  in  the  form  of 
a  guaranty,  is  fully  answered  by  the  preceding  discussion  and 
citations.  It  was,  however,  made  the  object  of  an  extended 
and  separate  consideration  at  the  bar,  and  we  add  that  it  is 
distinctly  and  pointedly  overruled  in  the  following  and  many 
similar  judgments:  7  Wall.  413,  JR.  B.  Co.  v.  HovxmL^ 
and  5  Phila.  Rep.  512,  Evans  v.  B.  B.  Co.y  as  well  as  in  2 
Coldw.,  Adams  v.  City  of  Memphis, 

It  is  said,  also,  that  if  there  is  power  to  make  the  two  con- 
tracts, still  the  guaranty  in  the  first,  even  if  valid,  is  one,  not 
for  payment  at  the  maturity  of  the  notes  given  for  assess- 
ment,  but  only  of  the  land  owners'  solvency  and  ultimate  lia- 
bility. The  judgments  upon  this  subject  are  unambiguous 
and  uniform.  No  case  has  as  yet  been  presented  to  a  coart 
w^here  similar  language  has  not  been  held  to  create  a  present 
absolute  liability  upon  the  maturity  and  dishonor  of  the 
paper  guaranteed.  If  there  are  in  this  case  any  peculiarities 
distinguishing  it  from  these  cases  referred  to,  it  is  only  in 
features  which  still  more  imperatively  demand  the  application 
of  the  rule.  In  £va?is  v.  Pittsburgh  B.  B.  Co.,  5  Phil.  512, 
the  company  guaranteed  the  bonds  of  a  county;  Gkieb,  J., 
after  overruling  the  point  in  rather  caustic  language  in  refer- 
ence to  the  defendant's  objection  that  it  had  no  power  to 
make  a  guaranty,  and  remarking  that  it  was  only  when  cor- 
porations were  called  upon  to  pay  their  obligations  that  they 
were  ever  found  consciertious  in  reference  to  its  exercise, 
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held  that  the  guaranty,  in  words  no  stronger  than  those  used 
by  Memphis  in  this  case,  was  one  of  payment  at  the  maturity 
of  the  coupons  for  interest.  Equally  direct  are  1  Wall.,  Jr., 
149,  Pa/rker  v.  Calverston;  20  Johns.  365,  Allen  v.  BigM- 
mere;  7  Wall.  407,  R.  R.  Go.  v.  Howard;  23  How,  381, 
Zahriakie  v.  R.  R,  Co,;  1  Hill,  256,  Laqueer  v.  Prosser; 
4  Hill,  420,  Id.;  3  Hill,  584,  Man/row  v.  Dwham;  6  Hill, 
641,  Leggett  v.  Raymond;  6  Conn.  315,  Beckwith  v.  An- 
gell;  17  Johns.  326,  Tighlma/n  v.  Wheeler;  12  Mass.  13, 
TJpham,  V.  Prince;  3  Id.  274,  Jossh/n  v.  Ames;  9  Id.  314, 
White  V.  Howland;  5  Id.  358,  Hwnt  v.  Adams.  That  such 
is  the  law  of  Tennessee,  appears  from  3  Yerg.  330,  Taylor  v. 
Rose;  10  Humph.  37,  Hunter  v.  Dickinson.  The  words 
were,  "  I  guarantee  the  payment  of,"  etc.,  substantially  the 
same  as  those  in  the  contracts  before  us.  It  was  held  that 
this  created  an  obligation  to  pay  the  money  at  the  maturity 
of  the  note  guaranteed,  without  waiting  the  result  of  a  suit 
against  the  maker  or  obligor. 

The  great  number  of  concurring  decisions  on  this  subject 
has  arisen  from .  no  contest  in  reference  to  the  rule  itself. 
Like  many  other  familiar  truisms,  it  has  been  frequently  re- 
peated and  discussed  in  ascertaining  whether  particular  instru- 
ments and  facts  came  within  it.  The  history  of  its  adminis- 
tration renders  free  from  all  doubt  its  applicability  to  the 
guaranty  of  the  city.  It  was  liable  immediately  when  the 
paving  bills  were  not  paid  at  maturity. 

It  is  claimed  that  the  liability  of  the  city  under  the  guar- 
anty, is  released  by  the  loan  contract  of  November  20,  186S. 
The  proof  shows  that  at  such  date,  the  city,  irrespective  of 
all  consequential  damages,  owed  the  contractors  over  half  a 
million  dollars,  and  that  they  were  in  great  financial  distress 
in  consequence  of  the  refusal  of  the  city  to  comply  with  its 
contracts.  Payment  was  urged  and  refused,  and  for  the  first 
and  only  time,  so  far  as  the  record  shows,  the  city  oflBcials 
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suggested  that  the  guaranty  was  not  one  of  payment  as  the 
paving  bills  matured,  but  only  for  the  ultimate  solvency  of 
the  land  owners  and  the  sufficiency  of  the  lands  to  meet  the 
assessment.  The  corporation  agreed  to  loan  the  contractors 
$175,000  of  its  bonds,  for  eighteen  months,  to  be  returned 
with  all  interest  paid,  "in  consideration  that  the  contractors 
will  place  in  the  hands  of  the  city  attorney,  paving  bills  to 
the  amount  of  the  face  value  of  the  bonds,  and  upon  the  fur- 
ther consideration  that  they  will  release  the  city  upon  all  lia- 
bilities upon  said  paving  contracts,  unless  it  should  be 
decided  that  the  property  holders  were  not  liable  for  the 
pavement." 

This  was  in  the  form  of  a  resolution,  which,  being  em- 
bodied in  a  contract,  was  signed  by  the  contractors.  The 
city,  after  some  injurious  delay,  substantially  disappointing 
the  just  expectations  of  the  contractors,  delivered  some 
$140,000  of  bonds,  leaving  a  balance  of  $35,000  which  have 
never  been  received.  This  agreement  is  relied  upon,  by  the 
city,  as  a  release  of  the  guaranty.  It  is  set  up  in  the  plead- 
ings as  an  accord  and  satisfaction,  and  full  performance  on 
the  part  of  the  city  is  averred. 

It  would  be  sufficient  to  dispose  of  this  position  upon 
technical  grounds,  that  fall  performance  having  been  averred 
in  the  bill,  a  different  case  caimot  be  made  by  the  proof. 
That  the  allegations  and  the  evidence  must  agree,  is  a  familiar 
principle  common  to  all  tribunals.  It  is,  however,  the  prac- 
tice of  this  court,  in  all  cases  where  justice  demands  it,  to 
permit  amendments  to  suit  the  case  made  by  the  record. 
The  facts  and  the  law  applicable  to  this  cause,  however, 
would  render  such  an  amendment  useless  here. 

Much  discussion  was  had  at  the  bar  in  reference  to  tlie 
doctrine  of  specific  performance  when  contracts  were  hard 
and  unconscionable,  and  it  was  claimed  that  this  bill  by  the 
city  was  in  the  nature  of  a  proceeding  to  specifically  perform 
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this  executory  contract  on  the  part  of  the  contractors,  and  to 
execute  a  release.  The  doctrines  of  the  following  books  and 
cases,  declaring  that  an  unjust  agreement  will  not  be  specifi- 
cally enforced,  are  not  doubted.  They  are  well  established 
in  the  Federal  courts:  Story's  Eq.  Jur.  §§  736,  760,  767, 
771;  Sugden  on  Vend.  *236;  3  Hay.  202,  Hall  v.  Ross; 
9  Yerg.  298,  Cocke  v.  Evaiis;  Id.  283,  Reed  v.  Ifooe; 
Meigs'  Rep.  496,  Rice  v.  Rawlins;  5  Hump.  529,  Trigg  v. 
Read;  2  Johns.  Ch.  222;  3  Cow.  505;  5  Ves.  845;  9  Ves. 
234. 

Without  having  so  carefully  considered  this  case  upon  the 
facts  that  we  would  confidently  place  the  decision  upon  this 
rule,  which  refuses  relief  where  it  is  to  render  ill  faith  suc- 
cessful, and  to  do  injustice  to  one  who  has  been  constrained 
into  a  hard  and  unconscionable  contract  by  misfortune  and 
distress,  caused  by  the  party  who  seeks  to  enforce  it,  we 
nevertheless  say  there  is  much  which  would  suggest  the 
application  of  the  rule  if  there  were  not  other  well  settled 
general  principles  constituting  a  conclusive  answer  to  the 
claim  of  release  on  the  part  of  the  city. 

In  all  cases  of  releases  by  parol  contract,  composition  with 
creditor,  or  compromises  of  unliquidated  demands,  where 
the.  consideration  of  the  discharge  of  the  debt  is  the  pay- 
ment of  a  less  sum  of  money,  the  delivery  of  the  property 
of  less  value,  or  the  performance  of  acts,  they  must  be 
literally  and  exactly  performed.  This  is  the  well  settled 
doctrine  in  every  court  in  the  old  country  and  in  this. 
There  is  no  conflict  anywhere.  The  only  discussions  have 
been  in  reference  to  distinctions,  all  of  which  extend  and 
render  still  more  stringent  and  diflScult  of  administration 
in  favor  of  debtors  this  general  doctrine.  The  cases  cited 
by  the  complainant's  counsel  in  reference  to  actions  where 
the  plaintiff  has  not  fully  performed,  and  is  still  suffered  to 
recover  what  is  in  justice  due,  leaving  a  defendant  to  decrease 
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the  recovery  or  bring  a  cross-action  for  the  injury  resulting 
from  a  partial  performance,  have  not  the  slightest  applict> 
tion.  Were  the  city  seeking  to  recover  the  $140,000  of 
bonds  loaned  to  the  contractors,  and  they  should  set  up  a 
defense  so  absurd  as  that  they  were  not  bound  to  return 
them  because  they  did  not  get  all  for  which  they  contracted, 
then  the  long  list  of  citations  would  properly  answer  such 
an  objection.  All  this  is  fully  conceded.  If,  on  the  con- 
trary, the  city  itself  relies  upon  a  forfeiture,  to  which  courts 
have  likened  these  contracts,  and  seeks  to  be  relieved  without 
any  consideration  from  the  consequences  of  violating  its  own 
covenants,  it  must  show  at  least  a  performance  on  its  part 
of  the  agreement  which  it  alleges  has  wrought  such  a 
consequence. 

Irrespective  of  all  equities  pertaining  to  the  condition  of 
the  contractors,  or  the  nature  of  these  instruments,  the  prin- 
ciples of  law  in  all  cases  demand  the  most  full  and  exact 
compliance  with  the  contract  relied  upon  by  the  debtor  to 
defeat  his  creditor's  claim.  2  Smith,  L.  0.  149  5,  after 
stating  that  there  were  cases  of  compromises,  where,  several 
creditors  united  in  a  composition,  and  where  the  action  of 
one  constituted  a  consideration  for  the  action  of  others,  so 
that  a  less  sum  would  at  law  discharge  a  grieater,  says,  even 
in  these  cases  where  the  consideration  is  full,  "the  debtor 
will  not  be  entitled  to  the  benefit  of  the  agreement  if  he 
neglect  to  perform  accurately  what  is  to  be  done  on  his  part; 
he  must  tender  the  composition  money  on  the  very  day 
appointed;  for,  as  Lord  Ellknborough  said,  in  Oranley  v. 
milery^  2  M.  &  S.  120,  the  "  party  to  be  discharged  is  bound 
to  do  the  act  which  is  to  discharge  him."  See,  as  to  the 
same  point,  5  B.  &  C.  378,  Shipton  v.  Cdsson;  3  Dowl.  43, 
Wenham  v.  Fowle;  16  M.  &  W.  181,  Gushing  v.  Muslin; 
1  Excheq.  601,  Evans  v.  Powis.  The  author  cites  a  long 
list  of  cases  to  the  point  that  all  these  agreements  must  be 
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executed.  An  examination  of  his  citations,  however,  shows 
what  other  portions  of  the  same  note  concedes,  that  where 
the  agreement  itself  provides  for  the  acceptance  of  one  exec- 
utory contract  in  satisfaction  of  another,  it  operates  as  such. 
And  in  this  connection,  we  add,  that  the  proposed  interpre- 
tation of  this  release,  so  as  to  make  the  contractors  agree 
that  ttey  will  release  the  city  from  a  present  obligation  to 
pay  half  a  million  of  dollars  for  its  executory  contract  to 
lend  $175,000,  is  quite  too  irrational  and  motiveless  to  de- 
serve much  consideration.  The  release  was  to  operate  when 
the  bonds  were  actually  loaned,  not  when  a  resolution  was 
passed  that  the  city  would  loan  them. 

The  discharge  depended  upon  the  performance  of  an  act, 
not  upon  a  promise  to  perform.  The  American  editors  of 
this  book — 150  a — ^lay  down  as  their  second  general  proposi- 
tion the  following:  "Every  part  of  the  matter  agreed  to  be 
received  in  satisfaction  must  be  effectual,  so  that  if  a  pai*t 
fail  or  do  not  take  effect,  the  whole  agreement  is  bad."  The 
third  one  is:  "The  accord  must  be  executed,  and  a  mere 
executory  agreement  can  never  be  pleaded  as  an  accord  and 
satisfaction."  Again,  they  say:  "And  if  part  of  the  con- 
sideration agreed  on  be  not  paid,  the  whole  accord  fails." 
At  page  385,  it  is  said:  i<  It  is  not  enough  that  there 
is  a  clear  agreement  made  upon  a  sufficient  consideration; 
it  must  be  completely  executed."  At  page  389,  it  is 
added:  "That  a  mere  agreement,  unexecuted,  to  accept 
a  smaller  sum  in  discharge  of  a  larger,  is  not  valid,  seems 
to  be  settled,  and  is  not  contradicted  by  any  American 
cases."  5  Wharton,  316,  liising  v.  Patterson;  4  Watts, 
126,  Sprtmeheger  v.  Dentler;  1  Zabr.  391,  DanieU  v. 
Hatchy  and  a  very  long  list  of  American  judgments  is  cited 
to  the  various  propositions.  In  the  8  Iowa,  182,  McClung 
V.  Lyster^  ar  creditor  agreed  that  if  his  debtor  would  pay  a 
less  sum  at  a  time  specified  the  debt  should  be  discharged. 


206  CIRCUIT  COURT.  [March, 

The  City  of  Memphis  v.  T.  E.  Brown,  Etc. 

Part  was  paid,  and  a  draft  was  given  for  the  residue.  It 
was  dairaed  that  the  giving  of  a  draft  was  a  payment,  as  it 
is  in  this  case;  that  the  letter  of  the  mayor  was  substan- 
tially a  delivery  of  the  residue  of  the  bonds,  but  it  was  held 
the  thing  to  be  done  must  be  executed,  and  not  a  promise  to 
do  it  merely.  In  2  Iowa,  553,  Fentress  v.  Markle^  it  is 
also  pointedly  ruled  that  an  accord  must  be  fully  executed, 
complete  in  all  its  parts.  This  doctrine  is  applied  to  a  case 
where  the  agreement  was  to  give  a  note,  and  although  the 
giving  of  the  note  was  but  the  giving  of  an  evidence  of  a 
debt,  yet  they  held  that  act  must  be  performed.  In  2  Wash. 
0.  C.  180,  Latapee  v.  PechoUery  the  defendant  agreed  to 
pay  a  sum  of  money,  and  also  to  deliver  an  indorsed  note, 
in  satisfaction  of  a  debt.  He  tendered  the  money,  but 
refused  the  note.  Washington,  J.,  held  it  was  not  a  defense, 
first,  because  there  was  no  consideration,  and  second,  because 
it  was  not  completely  performed.  He  says:  "What  is  it 
but  an  agreement  to  take  $600  when  $1,600  is  due?  Would 
equity  enforce  such  a  contract?  Surely  not."  In  13  How. 
346,  Very  v.  Levy^  in  deciding  that  an  agreement  to  receive 
specific  articles  in  payment  of  a  debt  was  binding  in  equity, 
and  where  there  had  been  part  performance  by  the  debtor, 
the  rule  is  guarded  by  saying  that  if  the  goods  had  not  been 
kept  ready  by  the  debtor,  and  full  compliance  on  his  part 
shown,  "the  original  bond  would  have  remained  in  force, 
and  the  right  to  the  full  amount  of  money  due  upon  it."  16 
How.  599,  Early  v.  Rogers^  the  Supreme  Court  say  that 
where  an  agreement  is  made  by  a  creditor  to  receive  a  less 
sum  in  discharge  of  his  demand,  although  upon  considera- 
tion it  cannot  operate  as  a  satisfaction  unless  the  payment  is 
made  upon  the  day.  And  see  2  Nott  &  Hunt.  508,  Rams- 
dell  V.  United  States;  Hempstead,  315,  United  States  v. 
Clarke:  22  How.  270,  Clark  v.  Bowman.  We  have  no  hesi- 
tation  in  holding  that  this  unperformed  agreement  for  a  loan 
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on  the  part  of  the  city  does  not,  of  itself,  discharge  it  from 
its  obligation  upon  the  guaranty.  The  accounting  between 
the  parties  must  proceed  as  if  such  stipulation  had  not  been 
made. 

The  argument  upon  this  question  of  release,  although  not 
dealing  extensively  with  adjudged  cases  or  pointed  discus- 
sions of  the  precise  subject  in  elementary  books,  extended  to 
quite  a  nnmber  of  distinct  heads.  It  is  only  to  suggest, 
that  in  a  case  of  importance  like  this  the  court  has  not 
overlooked  the  labors  of  counsel,  we  briefly  recur  to  some  of 
the  more  prominent  points  raised  in  connection  with  that 
subject. 

At  an  early  stage  in  this  cause,  the  court  suggested  there 
was  no  consideration  for  such  a  stipulation.  The  Code  of 
Tennessee,  §§  3789,  3790,  had  not  then  been  cited,  and  was 
unknown  to  the  court.  But  for  this  statute,  we  should  still 
think  the  loan  by  a  debtor  to  his  creditor  of  money  or  bonds, 
to  be  returned  with  full  interest,  is  not  at  common  law  a 
sufficient  consideration  to  discharge  an  admitted  debt  of 
three-fold  the  magnitude  of  the  loan  itself.  Cumber  v. 
WanCj  1  Strange,  476,  reported  and  commented  upon  in  1 
Smith,  L.  C.  *146,  and  the  elaborate  and  learned  notes — 
English  and  American — constitute  the  most  satisfactory  dis- 
cussion of  this  question  we  anywhere  find.  In  18  Pick. 
243,  the  giving  a  note  for  a  less  sum  than  that  already  due 
by  note,  was  said  to  be  no  consideration  for  an  agreement  to 
recover  it  in  full  satisfaction.  In  the  briefs  presented,  cases 
have  been  selected  whose  facts  are  strikingly  like  those  in 
this  record.  The  14  Barb.  607,  Foersch  v.  Blackwell^  a  canal 
contractor,  upon  a  settlement  with  his  employer,  indorsed  on 
the  back  of  the  contract  a  receipt  for  the  sum,  adding,  "and 
this  contract  is  hereby  canceled."  The  employer  had  wrong- 
fully discharged  the  contractor,  whereby  he  had  lost  large 
prospective  profits.     It  was  held  that  the  payment  of  what 
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was  actually  due  for  work  done  was  no  consideration  for  the 
discharge  of  the  claim  for  damages,  and  it  was  therefore 
void.  There  are  many  similar  cases  showing  that  the  rule 
relied  on  is  eminently  applicable  to  the  case  before  the  court. 
It  remains  unshaken  as  a  general  rule  in  the  Federal  courts, 
and  but  for  the  local  legislation  in  Tennessee,  we  should  say 
it  might  have  been  relied  on  as  decisive  of  this  point.  It  is 
not,  'however,  to  be  disguised,  that  this  old  technicality, 
often  unreasonably  applied,  has  had  engrafted  upon  it  so 
many  exceptions  where  justice  has  demanded  it,  that  but 
few  instances  remain  where  an  agreement  is  fair  in  all  its 
parts,  and  fully  performed  by  a  debtor  whose  circumstances 
have  been  substantially  changed  in  reliance  upon  such  a 
release,  that  a  court  cannot  find  precedents  to  protect  him 
from  suit;  and  we  desire  to  say  that  we  should  consider 
open  to  an  argument  such  a  case,  even  although  coming 
within  the  letter  of  the  rule  that  the  payment  of  a  less  sum 
is  no  consideration  for  the  discharge  of  a  greater.  The  pro- 
visions in  the  Tennessee  Code,  that  all  compositions  with 
creditors,  and  releases  of  all  contracts,  shall  operate  accord- 
ing to  the  intentions  of  the  parties,  so  far  as  we  can  see, 
without  any  contrary  suggestions  of  counsel  who  are  familiar 
with  its  administration,  would  seem  to  abolish  this  common 
law  rule.  The  only  importance,  therefore,  which  we  attach 
to  the  absence  of  consideration,  is  to  look  at  it  and  the  fea- 
tures of  unfairness,  and  the  absence  of  all  doubt  of  the  city's 
original  liability,  as  elements  which  constrain  a  court  of 
equity  to  apply  in  its  most  full  extent  the  rule  upon  whicli 
we  rely,  and  upon  which  this  point  is  decided,  that  he  who 
seeks  to  be  discharged  from  a  just  debt  by  the  payment  of  a 
small  part  of  it,  by  doing  that,  indeed,  which  the  law  deems 
no  consideration  whatever,  must  show  on  his  part  a  full  and 
complete  performance.  This  just  rule  of  the  common  law 
is  not  touched  by  the  Tennessee  statute.    Compromises  shall 
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operate  according  to  the  intention  of  the  parties,  but  they 
must,  in  order  to  do  so,  be  accurately  performed. 

It  was  also  argued  that,  whether  there  was  consideration 
or  not,  and  irrespective  of  the  local  statutes,  and  whether 
there  w^as  hardship  and  unfairness,  made  no  difference,  be- 
cause  it  was  the  compromise  of  a  doubtful  claim.  If  such 
it  had  been,  and  the  compromise  free  from  fraud,  and  had 
been  completely  performed,  the  argument  is  unanswerable. 
Neither  fact'  is  true,  however,  in  this  case.  The  only  doubt 
which  the  proof  shows  was  suggested,  was  whether  the  in- 
fitrument  of  guaranty  was  one  for  payment  at  maturity  of 
the  paving  bills,  or  of  their  ultimate  collectability.  The 
doctrine  upon  this  subject  is  just  what  the  proposition  of 
the  learned  counsel  involves.  It  must  be  the  compromise  of 
a  doubtful  claim.  There  must  be  such  uncertainty  as  to 
raise  in  the  mind  of  an  ordinarily  intelligent  person  a  doubt 
of  tlie  liability.  In  a  matter  unnecessary  to  the  decision  of 
the  case,  it  would  seem  out  of  place  to  analyze  judgments. 
We  say  generally,  only  that  the  facts  in  many  of  the  cases 
upon  this  subject  were  far  more  calculated  to  raise  questions 
for  discussion  than  any  controverted  by  the  parties  at  the 
time  of  this  settlement.  See  Story's  Eq.  Jur.  §  138-138  i, 
(Redfield's  Ed.),  11  Mees.  &  W.  641,  Edwards  v.  BurgK; 
2  Man.  Gr.  &  Scott,  548,  Wade  v.  Simeon;  42  Mo.  545, 
Long  V.  Towle. 

A  recurrence  to  the  discussion  and  citations  in  reference 
to  the  question  of  guaranty,  shows  that  there  has  never  been 
a  question  in  the  whole  history  of  the  law  as  to  the  mean- 
ing of  such  a  contract  as  this.  Its  literal  popular  acceptance, 
too,  is  free  from  all  doubt.  Neither  lawyer  nor  layman,  with 
a  fair  mind,  desiring  to  ascertain  what  duty  was  under  a 
simple  and  plain  sentence  like  this,  would  ever  wring  from  it 
a  doubt  in  reference  to  the  city's  obligation  to  put  promptly 
14 
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into  the  hands  of  the  contractors,  that  without  which  their 
performance  was  impossible. 

The  questions  which  have  givdn  us  most  difficulty,  and 
about  which  from  the  first,  we  have  had  most  doubt,  are — can 
any,  and,  if  so,  what  damages  be  given  against  the  city  for 
its  failure  to  provide  the  sinking  fund  covenanted  for  in  the 
second  contract,  and  what  shall  be  the  measure  of  recovery 
for  a  failure  to  return  the  $240,000  of  borrowed  bonds?  This 
covenant  of  guaranty  was  intended  to  give  value  to  and  went 
to  the  character  of  the  thing  it  agreed  to  deliver  in  payment 
for  the  work  performed  by  the  defendants.  It  has  caused  us 
much  study,  and  although  we  have  been  afforded  all  the  as- 
sistance which  able  counsel  could  give — anxious  to  aid  our 
attempts  to  arrive  at  correct  results — such  has  been  the  ex- 
traordinary pressure  upon  our  time  from  other  duties,  that 
we  are  compelled  to  concede  that  our  conclusions,  however 
much  confidence  we  have  in  their  rectitude,  cannot  be  sus- 
tained by  such  an  argument  a^  we  should,  in  better  circxmi- 
stances,  have  been  glad  to  present. 

Owing  to  the  novelty  of  some  of  the  applications  of  prin- 
ciples demanded  by  the  decree  we  make,  we  felt  authorized 
to  depart  from  those  general  rules  which  prevent  co-ordinate 
judges  from  troubling  each  other  with  their  judicial  difficul- 
ties. We  have,  in  this  instance,  consulted  several  Circuit 
and  District  Court  brethren,  and  have  received  some  most 
valuable  aid  from  learned  justices  of  State  courts  of  last 
resort.  They  were  all,  without  exception,  decided  in  favor 
of  the  general  principle  that  damages  should  be  given,  and 
that  for  the  failure  to  return  the  borrowed  bonds,  the  measure 
of  recovery  should  be  the  market  value  only. 

The  measure  of  damages  for  the  conversion  of  the  note  or 
other  obligation  of  a  private  person,  not  intended  for  com- 
mon circulation,  and  where  there  was  no  class  of  securities 
to  which  it  belonged,  which  had  by  frequent  sales  acquired  a 
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market  value,  in  an  action  by  the  maker  of  an  instrument,  is 
the  nominal  amount  or  par  of  the  note  or  security.  The 
same  rule  applies  in  an  action  against  the  debtor,  when  there 
is  a  failure  on  his  part  to  deliver  his  own  obligations.  The 
only  compensation,  with  rare  exceptions,  ever  given  by  the 
common  law  for  the  non-payment  of  money,  or  the  non- 
delivery  of  the  private  securities  of  individuals  for  money, 
is  the  maximum  legal  Interest  allowed  by  the  lex  loci  con- 
tractvs. 

That  if  the  note  of  a  private  party  be  converted,  its  par 
value  is  the  criterion  of  recovery,  10  Johns.  178,  Murray  v. 
Burling;  3  Vt.  99,  Buck  v.  KerU;  12  N.  Y.  313,  Becker  v. 
Matthews;  Sedg.  on  Dam.,1  B.  and  Aid.  h2%^ Evans  \,  Kymer^ 
and  many  like  judgments  decide.  There  is  no  conflict  in  the 
decisions  or  commentators.  The  reason  given  is,  that  how. 
ever  below  its  par  value  may  be  the  security,  as  the  subject 
of  immediate  sale  to  the  wrong-doer,  its  negotiation  has  in 
contemplation  of  law  subjected  the  maker  to  liability  for  its 
whole  amount.  This  rule,  counsel  for.  the  city  say,  in  its 
proper  extension,  sustains  the  position  that  the  non-delivery 
of  the  kind  of  bonds  described  in  the  contract,  cannot  create 
a  liability  beyond  the  amount  which  the  contractors  have 
subjected  the  city  to  pay,  by  the  negotiation  of  the  bonds 
they  have  voluntarily  received.  If  the  bonds  in  this  case  are 
to  be  likened  to  the  notes  of  private  persons,  this  position 
would  manifestly  conclude  all  claim  of  the  contractors  for 
the  damages  allowed  by  the  master. 

That  the  non-payment  of  money,  or  the  non-delivery  of 
the  debtor's  own  obligations  for  money,  subjects  to  no  col- 
lateral damages,  and  that  the  principal  and  interest  are  the 
limit  of  recovery,  is  claimed  to  be  the  universal  rule.  3  Par- 
sons, Contr.,  214.  This  is  too  elementary  and  unquestioned 
to  require  verification,  if  it  is  asserted  only  as  a  general  prin- 
ciple.    Much  reliance  is  placed  upon  its  manifold  applica- 
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tions  in  analogous  agreements.  The  law,  it  is  said,  in  all 
such  cases  conclasivelj  presumes  there  are  no  damages,  be- 
cause money,  being  the  basis  of  the  whole  agreement,  can 
always  be  obtained  at  the  lawful  interest.  This  old  presump- 
tion, however,  that  money  is  always  accessible  on  the  instant, 
and  that  by  no  possibility  can  injury  result  which  the  statu- 
tory interest  will  not  compensate,  often  so  false  in  fact  and 
frequently  productive  of  the  most  substantial  damages  to  the 
covenantee,  caused  by  deliberate  wrong  and  gross  carelessness, 
has  in  modem  times  been  frequently  disregarded.  Where, 
in  the  ordinary  conventional  process  of  commerce,  upon 
which  men  are  authorized  to  rely,  losses  have  occurred,  im- 
possible of  prevention  by  an  ordinarily  careful  creditor,  and 
clearly  anticipated  by  a  willful  or  negligent  defaulting  debtor, 
the  most  substantial  and  compensatory  damages  have  been 
given.  The  distinction  between  the  obligation  to  deliver  a 
chattel  and  the  payment  of  money,  has  been  rejected.  Courts 
of  the  very  highest  character  have  set  these  examples.  In 
the  14  Com.  Bench,. 495,  S.  C,  78  Eng.  Com.  Law,  Rollin 
V.  Steward^  the  defendant  having  funds,  against  which  the 
plaintiff  drew  his  check,  neglected  to  pay  it,  and  the  paper 
was  protested.  In  an  action  for  non-payment,  the  jury 
found  £500  damages.  The  court  in  deciding  that  substantial 
damages  were  lawfully  awarded,  although  it  deemed  these 
excessive,  approbate  1  B.  &  A.  423,  Marzetti  v.  Williams^ 
ruling  the  same  principle,  and  hold  that  although  it  was  but 
a  debt  in  defendant's  hands,  inasmuch  as  the  plaintiff  was  a 
trader,  and  would  in  all  probability  be  injured  by  the  failure 
to  pay  his  drafts,  the  jury  might  find  substantial  damages. 
Sedg.  on  Dam.  83  (4  Ed.),  cites  14  Irish  Com.  Law,  Rep.  43, 
Boyd  V.  Tilly  where  similar  damages  were  given  for  a  breach 
of  an  agreement  to  keep  a  sum  of  money  in  bank  and  to 
meet  punctually  plaintiff's  drafts.  Defendant  having  absented 
himself  on  a  particular  day,  drafts  wei-e  dishonored.     Special 
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damages  were  given  for  the  loss  of  an  agency  by  plaintiff, 
for  the  Baspension  of  one  branch  of  his  business,  and  general 
injury  to  another  trade.  Rollin  v.  Steward  is  cited  and  ap- 
proved. We  do  not  overlook  the  real  spirit  of  these  decisions. 
They  do  not  overrule  the  old  doctrine  that  where  one  private 
citizen  owes  money  to  another,  the  creditor  cannot  on  failure 
to  pay,  claim  compensation  for  losses  in  future  operations, 
predicated  upon  his  expectations  of  the  money.  The  rule 
applicable  in  all  other  cases,  excluding  remote  and  conse- 
quential injuries,  would  apply.  Indeed,  we  do  not  understand 
that  any  but  the  most  special  circumstances,  will  sustain 
such  a  recovery  at  all.  It  is  only  when  the  probability  of 
collateral  loss  is  great — growing  out  of  the  accredited  forms 
of  business  in  so  much  that  the  irresistible  presumption  is, 
that  both  parties  must  have  known  and  contemplated  the 
results. 

We  know  of  no  decisions  which  have  as  yet  applied  even 
such  a  limited  rule  to  any  case  where  the  injury  resulted 
from  the  peculiar  private  circumstances  of  the  plaintijQT.  In 
those  cited,  the  injury  was  such  as  might  be  presumed  to 
attend  similar  defaults  in  reference  to  all  traders,  relying 
upon  the  regular  performance  of  a  financial  duty,  by  defend- 
ant assuming  a  qv/isi  public  character — that  of  banker  or 
broker.  They  partake  strongly  of  the  nature  of  an  action 
on  the  case  for  negligence,  although  strictly  in  form  ex  con- 
tractu^ and  we  do  not  suppose  they  intend  to  place  in  all 
cases  the  non-delivery  of  money  in  the  same  category  with 
that  of  the  like  default  in  relation  to  personal  property.  In 
an  extreme  case  where  all  the  facts  are  known  to  the  debtor, 
where  he  is,  by  the  very  face  of  the  contract,  by  the  nature 
of  the  subject,  the  amounts  required  and  the  financial  con- 
dition of  the  creditor  or  contractor,  fully  apprised  that  punc- 
tual payment  is  absolutely  necessary  for  the  prevention  of 
inseparable  losses,  whether  damages   in   any  possible  cas-e 
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could  be  given  beyond  interest,  it  is  not  necessary  to  decide. 
But  I  desire  to  say  that  further  examination  would  be  requi- 
site if  this  record  demanded  a  judicial  answer  before  I  would 
refuse  to  hold  the  municipal  government  of  a  large  and  pros- 
perous city  like  that  of  Memphis,  which  ought  at  least  to 
represent  its  wealth,  and  its  gentlemen  to  that  decent  degree 
of  responsibility  upon  its  lawful  contracts,  to  which  the 
English  courts  have  held  its  brokers  and  its  bankers.  The 
presumption  of  direct  injury  in  cases  like  the  present,  is  as 
forcible  and  general,  it  depends  as  little  upon  the  exceptional 
condition  of  the  contractor,  as  in  the  instances  of  traders 
whose  checks  are  unlawfully  dishonored.  The  contractor  had 
as  much  right  to  rely  upon  the  good  faith  of  a  government 
as  upon  the  punctuality  of  a  banker.  When  we  take  into 
consideration  the  magnitude  of  the  work,  the  financial  ab- 
surdity of  supposing  any  man  would  place  on  deposit  the 
million,  necessary  for  its  performance,  and  the  knowledge 
derived,  not  from  accidental  information,  but  deduced  with 
absolute  certainty  from  the  nature  of  the  undertaking,  that 
the  proceeds  of  preceding  portions  were  necessary  for  the 
completion  of  its  successive  sections — it  would  seem  to  pre- 
sent a  case  quite  as  urgently  demanding  substantial  damages 
as  any  of  those  which  have  received  such  in  judgment,  and 
while  the  relief  granted  for  the  failure  to  provide  a  sinking 
fund,  will  not  rest  upon  any  assumption  of  a  new  general 
rule  giving  collateral  damages  for  the  non-payment  of  money, 
or  the  non-delivery  of  a  defendant's  private  obligations  for 
money,  still  the  modern  refusal  to  apply  the  rule  which  up- 
holds it,  to  cases  not  within  its  reason,  gives  us  more  confi- 
dence that  we  are  not  unwarrantably  extending  the  principle 
upon  which  we  do  rely,  beyond  its  true  limits.  The  judg- 
ments which  have  likened  these  public  bonds  to  chattels  and 
held  them,  even  in  the  hands  of  their  makers,  to  be  the  sub- 
jects of  sale,  pledge  and  contract,  wholly  divested  of  their 
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common  law  features  as  mere  evidences  of  indebtedness,  have 
spmng  from  precisely  the  same  commercial  reasons  and 
necessities  as  those  judgments  to  which  we  have  referred, 
giving  substantial  damages  for  the  non-payment  of  money. 

This  decision,  however,  is  rested  upon  the  assumption  that 
the  subjects  of  the  contract  are  in  all  their  features  involved 
in  the  question  of  damages,  to  be  treated  like  chattels  in 
possession,  and  tlie  public  securities  of  other  corporations  or 
States.  The  rule  of  damages,  therefore,  in  reference  to 
chattels  and  the  implications  of  law  resulting  from  their  re- 
ception and  use,  where  a  warranty  has  been  broken,  will  be 
applied  in  this  case. 

"We  shall  give  the  two  questions  of  damages  for  failure  to 
provide  the  sinking  fund  and  to  return  the  borrowed  bonds 
no  distinct  consideration.  The  same  principles  substantially 
govern  each. 

The  measure  of  damages  for  the  conversion  of  goods,  or 
of  the  obligations  of  third  persons,  is  their  market  value  in 
all  cases  not  accompanied  with  special  injury  to  the  owner. 
For  the  non-delivery  of  goods  or  the  obligations  of  third 
persons  of  the  kind  and  value  contracted  for,  it  is  the  diifer- 
ence  between  the  value  of  the  chattel  or  bond  agreed  to  be 
delivered  and  that  which  is  in  fact  furnished.  The  following 
cases  among  many  others  sustain  this  rule  in  its  application 
to  the  non-delivery  of  the  obligations  of  third  persons,  in- 
cmding  bonds,  shares  in  corporations,  bank  bills,  etc.:  38 
Conn.  489,  Sheltan  v.  French^  a  recovery  was  had  of  the 
difference  in  value  between  a  bond  with  and  without  a  guar- 
anty; 1  Mete.  (Mass.)  552  Coolidge  v.  Brigham.  The  dif- 
ference in  value  between  a  note  with  a  genuine  and  a  forged 
indorsement  was  given.  Not  the  face  of  the  note,  but  its 
value  as  shown  by  the  evidence.  And  see  30  Pa.  St.  210, 
Struthers  v.  Clark;  i  Cold.  241,  Henegar  v.  Isabella  Copper 
Co.;  49  Barb.  382,  Simpkim  v.  Low;  50  Barb.  247,  Otter  v. 
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Brevoort  P,  Co.;  1  Gratt.  364,  Enders  v.  Board  of  Public 
Works;  12  111.  182,  Sraith  v.  Dunlap;  6  Humphreys,  186, 
Bavrd  v.  Tolliver;  6  Dana,  1,  Young  v.  Gwens;  11  Iowa, 
410,  RoUnson  v.  Sarley;  5  Ohio,  180,  C.  <k  P.  E.  R.  Co. 
V.  Kelley;  see,  also,  Eedfield  on  "Wills,  Part  2,  p.  312,  and 
Sedgwick  on  Damages. 

That  this  is  the  rule  in  the  case  of  the  non-delivery  of 
personal  property,  books  need  not  be  cited.  It  is  entirely 
clear. 

Within  this  principle  the  contractors  claim  their  own  case 
comes. 

If  these  bonds  in  the  hands  of  the  corporation  which 
makes  them  for  public  sale  are  to  be  treated  for  all  purposes 
germain  to  the  contest  here,  like  chattels  or  other  things  m 
essey  like  the  bonds  and  securities  of  third  persons,  and  other 
public  securities;  if  they  cannot  be  upon  principle,  and  are 
not  in  fact,  by  the  courts  treated  in  any  degree  like  the  obli- 
gations of  private  individuals,  where  they  refuse  to  deliver 
them  according  to  contract,  the  same  rule  of  damages  will 
apply  as  if  chattels  were  the  subject  of  the  agreement. 

It  is  fully  conceded  by  the  counsel  for  the  contractors  that 
no  such  rule  could  be  applied,  if  the  contract  was  for  the  de- 
livery of  private  notes  of  citizens  in  ordinary  business 
between  individuals. 

After  much  consideration  we  think  no  distinction  should 
be  made  between  the  contract  before  the  court,  and  one 
between  the  same  parties  for  the  same  work  payable  in  the 
public  bonds  of  another  corporation  where  there  has  been  a 
refusal  to  deliver  those  of  the  kind  contracted  for. 

It  is  believed  the  adjudications  already  made  in  reference 
to  the  nature  of  these  bonds  go  quite  beyond  the  necessities 
of  the  present  case. 

That  these  corporate  securities,  under  seal,  made  payable 
to  bearer,  and  intended  for  sale  in  the  public  market,  arc 
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negotiable  in  as  ample  and  full  sense  as  the  circulating 
medium  of  tlie  country,  the  following  adjudications  which 
decide  it  in  manifold  applications  determine:  21  How,  575, 
White  V.  Vt  cfe  Mass.  R.  irJ./  Id.  54SJ  Corrwiisaioners  v. 
Aapinwall;  23  Id.  381,  Zahriskie  v.  R.  B.  Co,;  1  Black, 
886,  Woods  V.  Lavrrence  Co.;  2  Id.  722,  Moron  v.  CommiS' 
sioners;  1  Wall.  95,  Mercer  Co.  v.  HacTcett;  Id.  175,  Gillea- 
pie  V.  Duhuque;  Id.  257,  Dunham  v.  R.  R.  Co,;  Id.  291, 
Va/n  Horstrup  v.  Madison  City;  Id.  391,  Meyer  v.  Musca- 
tine City;  2  Id.  110,  Murray  v.  Lardner;  3  Id.  327, 
Thomson  v.  Lee  Co.;  Id.  654,  Rogers  v.  City  of  BwrUngton; 
7  Id.  407,  R.  R.  Co.  v.  Howard;  5  Id.  197,  Campbell  v. 
Kenosha  City;  1  Beas.  329,  Morris  Canal  db  B.  Co.  v. 
Lewis;  1  Stockt.  667,  Morris  C.  <&  B.  Co.  v.  Fisher;  3 
Kern.  599,  Mechaivic's  Bank  v.  iV^.  Z:  c&  iT.  JT.  i?.  5./  25 
N.  Y.  496,  Brainard  v.'  N.  Y.  c&  iT.  S.  R,  R.;  8  Paige, 
527,  and  2  Hill,  159,  DehfieU  v.  /Sto^e  (j/*  Illinois;  41 
Barb.  9,  (7tmn.  Jl/t^^.  Life  Ins.  Co.  v.  C  cfe  C.  ^.  ^./  3 
Duer,  660,  Brown  v.  TTor^/  15  Conn.  502,  City  of  Bridge- 
port V.  llousatonic  R.  R.;  31  Id.  342,  Bulkely  v.  Welch; 
20  Ind.  467,  B.  db  E.  R.  R.  v.  Hwat;  18  Ind.  96,  ComWs. 
V.  Bright;  13  Id.  161,  Ju/nction  R.  R.  v.  Cleaney;  2  Mete. 
(Ky.)  79,  Maddox  et  al.,  Councilmen  v.  Graham;  8  Gray, 
675,  Chapin  v.  Fi^.  c&  Jfaw.  ^.  /?./  31  Miss.  216,  Crai^  v. 
City  of  Vicksburg;  18  Gratt.  338,  Be  Voss  v.  City  of 
Richmond;  11  Wis.  488,  Mills  v.  Gleason;  19  Iowa,  213, 
Clark  V.  i?e«  Moines;  16  Ohio,  St.  145,  ^awA;  (j/*  Ashland 
V.  Jones;  all  these  judgments  assert  the  general  rule  by 
which  we  have  preceded  them.  Many  of  them  go  furthei 
and  decide  that  such  bonds  are  to  be  deemed  essentially  chat- 
tels, and  things  in  esse,  and  not  mere  choses  in  action.  This 
has  been  done  as  often  as  exigencies  required  it. 

No  j^gment  conceding  their  negotiability,  has  denied  the 
additional  feature  of  their  similitude  to  chattels.     Pennsyl- 
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vania  alone  decides  diflferently,  confessing  that  this  local  role 
is  exceptional,  and  at  war  with  well  settled  law  here  and  in 
England. 

It  would  be  nsefnl  and  very  persuasive  evidence  of  the 
conclusions  at  which  we  have  arrived,  to  follow  the  numerous 
applications  of  this  general  principle  through  the  cases  which 
announce  it. 

The  pressure  upon  the  court  and  the  absence  of  all  clerical 
assistance  which  forbids  elaborate  examination,  render  this 
impossible;  a  few  instances  only  in  illustration  of  how  fully 
the  courts  have  likened  these  bonds  to  chattels,  and  how  sub- 
stantially they  have  refused  to  apply  the  old  rule  of  the  com- 
mon law,  applicable  to  the  non-delivery  of  the  evidences  of 
indebtedness  of  individual  defendants,  to  bonds  like  these, 
can  be  referred  to. 

If  the  note  or  other  chose  in  action  of  a  private  party  is 
pledged  as  security  for  a  debt,  the  creditor,  owing  to  the 
nature  of  the  subject,  takes  only  the  power  of  collection,  not 
that  of  selling  it.  See  1  Stock.  667,  Morris  Canal  Go,  v. 
Fisher;  1  Beasley,  323,  Morris  Canal  Co.  v.  Lewis;  5  Duer, 
29,  Wheeler  v.  Newbold,  S.  0.  16  N.  Y.  392,  on  appeal;  3 
Duer,  660,  Brown  v.  Ward;  12  Johns.  146,  Garlick  v.  James, 
The  reason  given  is  that  such  securities  have  no  market  value 
like  chattels,  are  not  so  dealt  with  in  commerce  and — there 
is,  therefore,  no  implied  power  of  sale.  Where  bonds  of  a 
corporation  intended  for  general  sale,  like  those  now  in  ques- 
tion, are  thus  pledged,  this  rule  has  been  in  vain  invoked  to 
invalidate  their  sale  by  the  pledgee.  That  literally  they  come 
within  this  rule  is  conceded.  That  they  are  choses  in  action, 
evidences  of  indebtedness,  is  said;  but  of  so  diflferent  a 
nature  from  those  included  in  the  principle  relied  on,  that 
they  are  to  be  treated  like  chattels,  and  must  be  subject  to 
the  same  rule  and  property  incidents.  In  5  Duer  2^^^Wheeler 
V.  Newbold^  S.  0.  on  appeal,  16  N.  Y.  392,  in  deciding  that 
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private  notes  could  not  be  Bold,  they  go  upon  reasons  neces- 
sarily involving  the  right  to  do  so,  if  they  had  the  incidents 
of  snch  securities  as  those  before  ns.  The  following  case  in 
3  Daer,  660,  Brovm  v.  Ward^  had  been  tried,  but  not  deter- 
mined, when  the  preceding  one  was  decided  in  the  Superior 
Court.  In  the  latter  the  public  bonds  of  a  railroad  company 
had  been  pledged  and  sold  like  personal  property.  The  court 
sustaining  the  sale  expressly  distinguished  the  case  from 
Wheeler  v.  Newbold  upon  the  ground  that  the  subject  of  the 
pledge  was  to  be  treated  like  things  m  e%%e^  and  not  like  the 
private  notes  in  that  case.  In  1  Beasley,  323,  Morris  Canal 
Co.  V.  LewiSj  the  company's  own  bonds  were  pledged  to 
secure  its  own  debt,  and  sold  at  about  thirty  cents  on  the 
dollar. 

The  court  say  the  bonds  in  the  hands  of  the  company 
making  them  were  alike  the  subjects  of  pledge  and  sale  as 
were  personal  chattels.  They  were  not  to  be  treated  like 
those  of  private  persons.  See,  also,  1  Stockt.  667,  Morris 
Canal  Co.  v.  Fisher.  There  are  other  similar  judgments 
but  this  principle  is  undoubted.  These  have  been  particu- 
larly noticed  only  to  say,  that  every  reason  upon  which  this 
whole  class  rests,  shows  that  if  the  same  defendant  had  three 
different  classes  of  bonds — Ist,  2d  and  3d,  worth  according 
to  the  priority  of  their  respective  liens,  100,  75  and  50  cents 
upon  the  dollar,  and  they  should  make  a  contract  for  work, 
or  for  the  purchase  of  engines  and  cars,  agreeing  to  pay 
therefor  in  tlieir  first  mortgage  bonds  at  par,  and  should 
deliver  instead  those  of  the  third  class  of  one-half  their 
value  in  the  market,  the  company  would  be  liable  in  damages 
for  the  difference  in  value  between  what  it  agreed  to  and 
what  it  did  deliver.  Freed  from  all  questions  of  waiver  and 
unembarrassed  by  the  old  notion  that  interest  is  the  measure 
of  damages  for  the  non-delivery  of  money,  or  a  chose  in 
action  for  money,  and  treating  the  subject  of  the  contract  as 
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what  the  courts  now  affirm  thej  are,  chattels  and  things  in 
esscy  no  plainer  proposition  can  be  stated  than  that  the  breacl> 
of  the  contract  subjects  the  violator  to  substantial  damages. 

21  Wis.  217,  Sasbrouck  v.  Milwaukee;  11  Wis.  488, 
Wills  V.  Oleaaon;  18  Wis.  322,  Cody  v.  Watertown^  and  other 
similar  cases,  although  not  in  their  principle  distinguished 
from  21  How.,  White  W,  V.  G.  v.  Vallette^  and  the  large  class 
to  which  it  belongs,  are  in  their  facts  so  like  the  case  before 
the  court  as  to  entitle  them  to  special  mention.  In  the  21 
Wis.  case  the  corporation  contracted  to  pay  for  a  public  work 
in  its  bonds  at  par.  City  officials  without  special  resolution 
agreed,  if  the  contractors  would  proceed,  they  should  have 
the  bonds  much  below  par.  This  modification  was  sanctioned 
by  the  court  of  last  resort.  It  overruled  manifold  objections 
to  the  general  power  of  the  corporation  to  make  such  an 
agreement,  and,  to  the  authority  of  its  officials  without  formal 
corporate  action  to  do  so.  .  A  similar  transaction  between 
citizens  dealing  with  private  notes  would  have  been  illegal 
upon  many  common  law  and  statutory  grounds.  Beposing, 
however,  upon  the  peculiar  character  of  these  securities,  it 
was  held  the  city  might  dispose  of  them  at  their  market 
value.  The  whole  treatment  of  the  case  necessarily  includes 
the  propositions  essential  to  give  these  contractors  substantial 
damages,  where  the  corporation  has  contracted  to  deliver 
them  one  kind  of  bonds,  and  has  constrained  them  to  accept 
another.  The  other  citations  quite  as  forcibly,  for  our  pur- 
pose here,  apply  the  principle  which  holds  these  securities  to 
be  subjects  of  sale  and  payment  by  the  city  at  the  common 
price. 

It  is  well  settled  law,  too,  that  when  a  citizen  desires  a 
loan  of  money,  and  makes  his  private  note  for  the  purpose  of 
raising  it,  that  no  device  of  sale,  pledge  or  other  collateral 
transfer  can  protect  the  ownership  of  him  who  receives  it 
from  the  imputation  of  usury  if  taken  at  a  price  less  than 
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that  which  will  allow  him  lawful  interest.  7  Humph.  450, 
Mary  v.  Campbell;  Gilmer  (Va.)  Co.,  Taylor  v.  Bruos;  10 
JSr.  Y.  198;  9  B.  Mon.  530;  8  Cowen,  689.  The  judgments 
are  very  numerous  to  this  point. 

In  circumstances  identically  like  those  where  private  paper 
has  been  held  void  for  usury,  a  like  disposition  of  this  class 
of  bonds  has  been  held  not  to  come  within  this  rule.  Mu- 
nicipal, railroad  and  other  public  and  q'uasi  public  corpora- 
tions, have,  in  numerous  instances,  where  the  sole  object  has 
been  a  loan,  published  and  negotiated  as  such,  and  where  no 
statute  authorized  a  sale  below  par  and  where  the  question 
tamed  solely  upon  the  essential  and  substantial  character  of 
the  security  sold,  have  disposed  of  their  bonds  at  rates  giving 
the  purchaser  manifold  the  lawful  interest,  and  it  has  been 
adjudged  not  to  be  usurious. 

The  point  has  been  in  all  these  cases  directly  raised,  and 
the  judgment  always  rested  upon  the  answer  to  the  question, 
are  they  to  be  treated  like  chattels  or  like  the  choses  in  action 
of  private  persons? 

The  answer  has  been  that  where  a  corporation  makes  such 
securities  for  vendition  in  the  market,  they  are  to  be  treated 
as  if  it  offered  for  sale  its  personal  property,  or  the  notes  and 
bonds  of  other  corporations. 

In  the  21  How.  414,  Canal  Co.  v.  Vallette^  mortgage 
bonds  of  the  corporation  reciting  that  they  were  intended  for 
a  loan,  were  paid  at  fifty  cents  on  the  dollar  to  a  contractor. 

It  was  claimed  that  the  transaction  was  usurious,  but  the 
Supreme  Court  going  upon  the  nature  of  the  securities  and 
the  transaction,  held  it  to  be  lawful. 

In  1  Stockton,  667,  Morris  C.  <&  B.  Co.  v.  Fisher^  like 
bonds  of  the  company  to  double  the  amount  were  pledged  to 
secure  a  debt.  In  support  of  the  plea  of  usury  it  was  argued 
that  it  was  but  the  pledge  of  one  promise  to  secure  another, 
that  the  legal  consequences  could  not  be  different  than  if  the 
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whole  transaction  had  been  evidenced  by  a  single  contract.  It 
was  quite  conceded  by  the  learned  court  that  had  it  so  been, 
or  had  the  dealing  been  with  the  private  paper  of  an  indi- 
vidual in  a  like  transaction,  it  would  have  been  unlawful; 
nevertheless  hold  that  these  public  securities  in  the  hands  of 
the  corporation  which  makes  them  as  well  as  in  those  of  third 
persons  are  to  be  treated  like  other  personal  property,  and 
the  objection  was  not  sustained. 

In  the  16  Ohio  St.  145,  Bank  of  Ashland  v.  Jones^  bonds 
of  a  railroad  company  having  been  guaranteed  and  sold  at  a 
price  under  par,  and  suit  brought  upon  the  guaranty,  among 
other  objections  urged  was  that  of  usury.  In  the  argument 
by  which  it  was  overruled  the  court  say  the  bonds  in  the 
hands  of  the  original  makers  "  are  like  chattels."  The  guar- 
anty is  substantially  treated  like  the  warranty  of  personal 
property.  And  see  the  cases  of  Curtis  v.  Leavitt^  17  Barb. 
311;  S.  C.  on  Appeal,  15  N.  Y.  300;  Leamtt  v.  DeLoAiny^^ 
Comstock,  364;  18  Barb.  456,  Tracy  v.  Tahnadge,  S.  C.  14 
N.  T.  162;  24  N.  Y.  125,  People  v.  Mead.  The  argument 
and  illustrations  to  be  found  in  this  whole  class  of  judg- 
ments leave  nothing  for  the  court  by  way  of  analogy  or 
extension  of  their  principles,  in  order  to  decide  that  the 
delivery  of  a  bond  of  less  market  value,  and  of  materially  a 
different  character  ftom  that  agreed  upon,  subjects  the  cor- 
poration to  damages.  The  case  comes  within  the  conceded 
truism  that  the  measure  of  recovery  for  the  breach  of  an 
express  warranty  in  the  sale  of  personal  chattels  is  the  differ- 
ence between  the  value  of  the  thing  as  warranted  and  its 
value  as  actually  delivered. 

Numerous  decisions,  many  of  which  are  obligatory  upon 
this  court,  determine  principles  which  we  think  brings  the 
subject  of  this  contract  within  the  rule.  That  in  this  case 
the  city  should  respond  in  damages  in  justice  to  the  con- 
tractors, is  apparent  from  the  fact  that  upon  a  resale  of  some 
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of  tliese  bonds  with  like  warranty  these  very  defendants 
were  held  liable  to  this  measure  of  damages.  Calvin  v. 
Brawn  <&  Co,^  Supreme  Court,  Iowa,  1871. 

In  the  hurried  examination  we  have  been  compelled  to 
make,  we  find  but  one  case  of  the  exact  application  we  make 
of  these  principles  to  the  question  of  the  liability  of  the 
contractors  for  the  bonds  loaned,  though  we  can  affiim  with 
much  confidence  there  are  others.  In  Tracy  v.  Talmadge^ 
18  Barb.  456,  and  S.  C.  N.  T.  162,  the  State  of  Indiana 
sold  its  own  bonds  to  a  trust  company.  The  sale  was  held 
void  for  illegality,  but  the  company  was  held  liable  to  the 
same  measure  of  damages  as  if  it  had  disj^osed  of  the  bonds 
without  any  contract.  The  court  below  decreed  their  pay- 
ment at  par.  The  Superior  Court  modified  the  judgment 
in  this  respect,  and  held  their  market  value  to  be  the  true 
criterion.  The  case  is  one  of  the  most  elaborately  argued 
upon  the  question  of  illegality  to  be  found  in  the  books. 
That  of  damages  was  not  fully  discussed,  but  from  the  char- 
acter of  the  counsel,  its  re-argument  in  the  Court  of  Appeals, 
the  modification  of  the  decree  in  that  court  upon  this  very 
point,  it  is  very  high  evidence  of  the  law  that,  where  such 
securities  are  converted,  the  measure  of  recovery  in  a  suit  by 
the  maker  is  their  market  value,  and  not,  as  in  the  like  case 
of  the  private  note  of  an  individual,  the  sum  which  he  may 
be  ultimately  compelled  to  pay.  The  different  rules  are 
naturally  adapted  to  probable  financial  consequences  of  the 
act  or  omission  complained  of.  The  private  citizen  has  cir- 
culating no  class  of  securities  having  a  well  known  price, 
and  which,  in  theory  and  in  fact,  he  can  at  any  moment 
purchase  at  market  standard.  If  his  note  is  borrowed  and 
not  returned,  he  must  pay  its  amount.  If  the  bonds  are 
converted  or  withheld,  which  have  an  established  price  at 
which  they  are  in  fact  purchasable,  no  possible  injury  beyond 
it  can  result  from  withholding  them.     Every  familiar  rule 
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regulating  the  right  to  damages — that  which  stops  at  the 
limit  of  loss  but  gives  all  which  the  real  loss  is — will  sus- 
tain  both  branches  of  this  portion  of  our  decree.  They  will 
compensate  for  refusal  to  deliver  the  more  valuable  bond 
agreed  upon  by  the  city,  and  will  restrain  its  recovery  to 
the  value  in  the  market  of  what  it  loaned,  and  what  it  can 
still  purchase,  for  the  sum  allowed  by  the  master. 

There  is  one  objection  to  this  limited  measure  of  recovery 
by  the  city  which  deserves  notice,  and  which  could  not  well 
be  dealt  with  in  other  connections.  It  was  said  by  the  cor- 
poration counsel  that,  whatever  other  powers  the  city  might 
exercise,  and  however  its  officers  without  vote  might  bind  it 
in  the  ordinary  and  accustomed  course,  at  least  there  was  no 
power  anywhere  in  the  charter  to  make  its  bonds  for  the 
purpose  of  loaning  them  to  third  persons;  and  such  a  loan, 
upon  the  face  of  the  papers,  this  transaction  was. 

As  a  general  proposition — if  it  were  simply  a  loan,  and 
no  more — I  should  say  counsel  is  right.  Few  such  corpor- 
ations have  any  power  of  making  negotiable  securities  solely 
for  the  purposes  of  loan  and  circulation.  But  here,  although 
called  a  loan,  being  made  to  its  own  creditor,  and  in  further- 
ance of  an  object  it  was  his  duty  to  promote,  it  would  seem 
quite  clearly  beyond  the  reach  of  any  such  objection.  It  is, 
however,  wholly  immaterial  here,  because  if  illegal  then,  as 
is  decided  in  the  case  of  Tracy  v.  Tal/madge^  just  cited,  the 
contract  being  void,  the  defendant  will  be  held  to  have 
wrongfully  converted  the  bonds,  and  the  measure  of*  recovery 
be  what  is  here  allowed — their  market  value. 

Although  quite  in  another  connection,  and  having  refer- 
ence to  a  matter  before  disposed  of,  we  add,  that  if  this  point 
is  well  taken,  if  the  contract  of  loan  is  void  for  illegality,  it 
necessarily  renders  also  void  the  release,  which  is  a  part  of 
it.     If  void  in  part,  it  is  so,  of  course,  in  whole. 

It  is  to  be  regretted  that  a  novel  application  of  general 
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doctrines,  one  believed  to  be  beneficent  in  all  its  rightful 
limitations,  shonld,  for  the  first  time,  come  before  the  court 
in  circumstances  well  calculated  to  startle  a  conservative 
judgment,  and  challenge  the  severest  criticism  of  the  prin- 
ciple which  allows  such  damages  at  all. 

We  have  endeavored,  however,  to  disregard  the  accidents 
of  this  record,  and  not  to  be  deterred  from  an  assertion 
of  what  was  thought  to  be  a  right  rule,  because  in  the 
instance  before  us  the  proof  forces  a  decree  beyond  what 
had  there  been  a  fit  administration  of  the  city  finances, 
ought  to  have  resulted  from  similar  defaults.  There  should, 
with  public  confidence  in  the  integrity  and  intelligence  of 
the  municipal  government,  be  no  such  extraordinary  differ- 
ence in  price  as  the  witnesses  establish.  The  city,  for  some 
reason,  introduced  no  testimony  whatever  upon  the  difference 
in  market  value  between  bonds  secured  by  a  sinking  fund 
and  such  as  were  delivered  in  their  stead. 

It  may  be  true  that  such  was  the  reputation  of  the  city 
government,  that  no  counter  proof  upon  this  point  would 
have  varied  results;  still,  so  far  as  the  amount  of  damages  is 
concerned,  it  would  be  more  satisfactory  to  know  whether 
such  a  consciousness  withheld  the  efforts,  or  a  reliance  upon 
the  doctrine  that  the  whole  inquiry  was  immaterial. 

That  a  Superior  Court  will  adopt  our  views,  we  are  not 
confident;  but  being  certain  that  at  an  early  day  the  general 
principles  upon  which  we  rely  must  be  adopted  into  our 
law,  we  have  not  hesitated  to  declare  it  now,  although  no 
precedent  precisely  applicable  has  been  found  for  our  decree. 

The  acceptance  and  sale  of  the  bonds  was  not  a  waiver  of 
the  claim  for  damages.  The  guaranty  in  this  case  is  not 
technically  a  warranty  of  the  bonds.  It  is  for  the  performance 
of  a  collateral  act  affecting  their  value.  The  legal  and  financial 
consequences,  however,  are  precisely  the  same  as  if  the  city 
had  warranted  the  bonds  to  be  of  a  particular  character. 

15 
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Their  treatment,  therefore,  has  been,  and  will  be,  the  same 
as  if  they  were  the  special  subjects  of  the  guaranty. 

We  are  referred  to  no  decision  giving  any  countenance  to 
the  position  that  mere  acceptance  and  use  by  the  contractors 
is  per  %e  a  waiver  of  the  breach  of  warranty  on  the  part  of 
the  city.  Counsel  have  not  relied  on  them;  but  there  are  a 
few  decisions  holding  that  in  an  action  for  the  price  of  goods 
sold  with  a  warranty,  the  defendant  could  not  show  the 
breach  if  he  had  accepted  the  property.  A  few  commenta- 
tors, misapprehending  them,  have  erroneously  supposed  they 
rested  upon  the  ground  of  waiver,  and  that  there  could  be 
no  recovery  in  any  form  for  a  breach  of  warranty  after  a 
voluntary  appropriation  of  the  subject.  Those  judgments, 
however,  announce  no  such  rule,  but  on  the  contrary,  some 
of  them  expressly,  and  all  impliedly,  concede  there  may  be 
a  cross-action  for  the  damages,  notwithstanding  the  accept- 
ance and  use.  The  decisions  say  only,  that  under  the  gen- 
eral  issue  in  an  action  upon  a  contract,  there  could  be  no 
partial  defense.  It  is  a  mere  question  of  pleading  and  form 
of  action. 

The  general  doctrine  that  the  vendor  of  personal  property 
with  warranty  may  maintain  an  action  for  the  breach,  not- 
withstanding he  has  accepted  and  used  it,  is  well  established 
in  this  country,  and  especially  in  the  Federal  courts.  9  How. 
213,  Wiihera  v.  Green;  23  How.  150,  Benjamin  v.  HUliard; 
20  How.  150,  lA/on  v.  Bertram.  Numerous  similar  cases 
are  found  in  the  Circuit  Courts.  It  is,  however,  by  no 
means  peculiar  to  the  national  jurisprudence;  for  in  its 
earlier  history,  there  being  some  decisions  tending  the  other 
way,  they  adopted  the  rule  we  have  announced,  because  it 
was  supported  by  so  many  State  adjudications.  Every 
American  treatise  announces  the  rule  which  is  applied  in 
the  following  judgments.  They  decide  and  illustrate  the 
principle  that  waiver  is  a  question  of  fact  depending  upon 
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the  circumstance  of  each  case,  and  that  the  law  will  not  pre- 
sume a  waiver  where  it  is  not  clear  that  the  parties  intend 
one:  14  Conn.  411,  Kellogg  v.  Denslow;  29  N.  Y.  358, 
Reed  v.  Bandall;  14  N.  T.  598,  Miller  v.  Eno;  3  Rawle, 
23,  Borreehms  v.  Beavan;  4  Har.^  &  Gill.  496,  Osgood  v. 
Lewis;  2  Pick.  214,  Hastings  v.  Levelling;  4  Kansas,  476, 
Field  V.  Kinnear;  18  HI.  420,  Babcoch  v.  Price;  1  Mete. 
553,  Cooley  v.  Brigham;  1  H.  Bl.  17,  Fielder  v.  8ta/rJcey; 
2  Term.  745,  Bucka/nmi  v.  Parnshaw;  Law  Rep.  2  Q.  B. 
457,  Hayworth  v.  Hutchvnson;  1  Parsons'  Contr.  591  (5th 
Ed.);  Benj.  on  Sales,  463,  522,  673  et  seq.\  Sedg.  on  Dam. 
319  (4th  Ed.). 

Within  the  rule  of  these  cases,  the  acceptance  and  use  of 
these  bonds  cannot  be  deemed  a  waiver  of  a  right  to  dam- 
ages. The  bonds  must  either  have  been  sold,  or  the  work 
must  have  stopped.  It  is  an  irresistible  inference  from  the 
j^roof  that  every  city  official  knew  the  rate  at  which  they 
were  being  disposed  of — one  utterly  ruinous  to  the  contractor* 
if  he  was  to  have  no  remedy  for  the  city's  default.  So  far 
from  the  circumstances  under  which  the  parties  acted  indi- 
cating an  intention  on  one  part,  or  expectation  on  the  other, 
of  waiver,  the  presumption  is  much  stronger  of  an  under- 
standing that  they  would  be  sold  at  a  discount,  and  the  loss 
made  good. 

The  first,  second,  third,  sixth,  seventh,  eleventh,  and  twelfth  proposi- 
tions in  the  opinion  of  Judge  Emmons,  as  stated  in  the  syllabus,  were 
affinned  by  the  Supreme  Court  of  the  United  Statea. 

The  fourth  proposition  of  the  syllabus,  confined  to  the  facts  of  the  case  be< 
fore  the  court,  was  partially  affirmed.    See  third  syllabus,  20  Wallace,  289. 

The  fifth  proposition  of  the  syllabus,  so  far  as  it  was  applicable  to  the 
case  before  the  court,  was  overruled.  See  seven  and  eight  of  syllabus,  20 
Wallace,  290,  291. 

The  ninth  and  tenth  propositions  of  the  syllabus,  so  far  as  they  were 
involved  in  the  facts  of  the  Case,  were  affirmed.  See  two  of  the  syllabus, 
20  Wallace,  289. 

Thirteenth  proposition  of  syllabus  overruled.  See  fifth  syllabus,  20 
Wallace,  290.    [R€p<yrter. 
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SILAS  FAEMEE  v.  THE  CALVEET   LITHOGEAPH- 
ING,  ENGEAVING  ijn>  MAP  PUBLISHING  CO. 

CiECurr  OouET — Eastebn  Disteiot  of  Michigan — Apbil, 

1872. 

In  Equitt. 

1.  Preliminaby  Injunction. — ^Where  this  has  been  issued  by  consent,  a 
motion  to  dissolve  must  be  considered  solely  upon  the  questions  raised  by 
the  answer. 

2.  Affidavits  in  Rebuttaii. — On  motion  to  dissolve,  the  complainant 
cannot  read  affidavits  in  rebuttal,  in  support  of  his  title.  As  to  that  he 
must  depend  upon  the  affidavits  filed  with  his  bill. 

8.  On  the  question  of  infringment  he  may  read  affidavits  in  rebuttal. 

4.  PaiOB  Action  at  Law  not  Necessaby. — ^The  right  to  the  patent 
and  the  infringement  may  be  set  up  and  adjudicated  in  a  court  of  equity 
without  a  prior  trial  at  law. 

5.  Waiybb  of  Penai^ties. — ^It  is  not  a  good  ground  of  demurrer  that 
the  bill  does  not  waive  the  forfeitures  and  penalities  prescribed  for  the 
infringement. 

6.  Infobmation  and  Belief. — Denials  or  allegations  upon  information 
and  belief  are  not  sufficient  to  dissolve  an  injunction. 

7.  Maps. — New  editions  of  maps  are  included  in  the  Copyright  Laws 
of  Congress. 

8.  Township  Boundabies. — Taking  the  boundaries  of  townships  from 
another  map  without  going  to  the  common  source  of  information  is  an  in- 
fringment 

The  motion  was  to  dissolve  an  injunction — preliminary — 
issued  upon  a  bill,  which  was  filed  to  restrain  defendant  from 
an  infringment  upon  certain  copyrights,  as  alleged,  of  maps 
of  the  States  of  Michigan  and  Wisconsin,  and  for  an  account. 
Answer  having  been  filed,  motion  was  made  upon  that  and 
accompanying  affidavits. 

Other  facts  are  stated  in  the  opinion. 
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O.  V.  If.  Loihrop  and  Bohinson  dc  BrookSy  for  complainant. 
A.  Busselly  for  defendant. 

LoNGYEAB,  J. — The  preliminary  injunction  in  this  case 
having  been  issued  upon  the  bill  of  complaint,  by  consent, 
the  court,  in  the  absence  of  any  pretense  of  fraud  or  mistake 
in  the  obtaining  or  giving  of  the  consent,  will  not,  upon  the 
motion  to  dissolve,  consider  any  questions  arising  upon  the 
biU  alone,  or  the  complainant's  right  to  bring  the  suit;  the 
parties,  the  subject  matter,  and  tlie  writ,  appearing  as  they 
do  to  be  within  the.  jurisdiction  of  the  court — 16  Statutes  at 
Large,  215,  Sec.  106.  The  motion  seems  in  fact  to  be  based 
upon  this  idea,  it  being  founded  expressly  upon  the  answer 
and  accompanying  aflSdavit.  The  complainant  may,  as  was 
argued,  have  inserted  in  his  bill  prayers  for  specific  relief  to 
which  he  is  not  entitled  in  a  court  of  equity.  But  with  that 
we  have  nothing  to  do  here,  although  it  is  a  proper  matter 
for  consideration  upon  the  final  hearing.  The  only  question 
now  is,  whether  the  injunction  shall  be  continued  until  final 
hearing  and  decree.  The  right  of  the  complainant  to  have 
the  injunction  issue  upon  the  case  as  made  by  his  bill,  having 
been,  as  we  have  seen,  conceded,  the  motion  to  dissolve  must 
be  considered  solely  upon  the  questions  raised  by  the  answer. 

On  the  hearing  of  the  motion,  complainants'  counsel  offered 
to  read  affidavits  for  the  purpose  of  rebutting  certain  aver- 
ments of  the  answer  as  to  complainant's  title.  Defendant's 
counsel  objected.  The  court  allowed  the  affidavits  to  be  read 
subject  to  the  objection,  to  be  finally  received  or  rejected  as 
the  court  should  decide. 

The  question  of  the  reception  of  affidavits  on  motion  for, 
or  to  dissolve,  an  injunction  in  copyright  cases,  for  the  pur- 
pose of  rebutting  averments  in  the  answer  as  to  com]tfliin- 
ant's  title,  has  undergone  much  discussion  in  the  courts.     In 
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England,  it  seems  to  be  well  settled  that  such  affidavits  will 
not  be  received,  the  complainant  being  left  to  depend  upon 
the  affidavits  filed  with  his  bill  so  far  as  the  question  of  title 
is  concerned.  Noi'way  v.  Roe^  14  Ves.,  Jr.,  144,  151,  156, 
and  cases  there  cited:  Piatt  v.  Button^  Id.  447.  In  the 
United  States,  although  a  practice  seems  to  have  grown  up 
in  some  localities  to  receive  such  affidavits,  yet  whenever  the 
question  has  been  raised  and  adjudicated  the  decisions  of  the 
courts  with  scarcely  an  exception,  seem  to  have  been  quite  to 
the  contrary,  and  in  conformity  with  the  English  practice. 

Counsel  referred  the  court  to  numerous  authorities  on  the 
question  of  allowing  complainant  to  read  affidavits  in  rebut- 
tal  of  the  answer  in  injunction  cases  generally,  (see  cases  cited 
in  Hilliard  on  Injunctions,  at  page  107,)  but  they  failed  to 
refer  the  court  to  any  authority  or  adjudicated  case  upon  this 
particular  question  of  allowing  such  affidavits  to  be  read  after 
answer,  in  support  of  complainant's  title,  with  j)erhaps  the 
single  exception  of  the  case  of  Poor  v.  Carleton^  3  Sum.  70, 
which  upon  the  face  of  it  appears  to  be  exceptional.  With 
the  limited  time  I  have  had  to  spare  amidst  the  discharge  of 
other  duties,  I  have  been  able  to  find  but  few  decisions  in 
this  country  upon  the  point. 

Justice  Griek,  in  1850,  in  a  patent  case,  Parker  v.  Sears, 
1  Fisher's  Patent  Cases,  94,  held  that  the  United  States  Cir- 
cuit Courts  were  bound  to  follow  the  settled  rules  of  practice 
of  the  English  Courts  of  Equity  in  this  respect,  (there  being 
no  written  rule  of  court  to  the  contrary,)  and  refused  to  allow 
such  affidavits  to  be  read.  In  1868,  in  another  case,  Good- 
year  v.  Mullee^  3  Fisher's  Patent  Cases,  420,  the  same 
learned  judge  allowed  affidavits  by  way  of  rebuttal  to  be  read, 
but  they  in  no  manner  related  to  the  question  of  title. 

In  the  case  of  The  United  States  v.  Parrott  et  al,<,  1  Mc- 
Allister, 271,  275,  276,  the  United  States  Circuit  Court  for 
California,  McAllistee,  J.,  aft^r  an  able  review  and  full  con- 
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sideration  of  the  anthoritiesy  English  and  American,  includ- 
ing the  case  of  Poor  v.  CarletoUy  OfUe^  held  that  affidavits 
as  to  the  title  after  answer  could  not  be  read  on  a  motion  for 
injunction  to  stay  waste. 

In  Brooks  et  al.  v.  Bicknell  et  al.y  3  McLean,  250,  255, 
Justice  McLeait  quotes  approvingly  the  language  of  the 
court  in  Morphett  v.  Jones,  19  Vesey,  350,  where  it  is  said: 
"There  are  many  cases  of  injunction  where  you  may  reply 
to  the  answer  by  affidavits,  not  on  the  question  of  title,  but 
on  mere  facts,  as  in  the  instance  of  waste.  On  such  ques- 
tions of  fact,  though  not  on  the  title,  affidavits  in  reply  to 
the  answer  may  be  read."  The  learned  judge  then  quotes 
from  1  Smith's  Ch.  Pr.,  where  it  is  said:  "If  the  plaintiff, 
instead  of  applying  for  the  injunction  upon  affidavit,  waits 
until  the  defendant  has  ansv^ered,  he  ihust  rest  his  case  upon 
the  disclosures  made  by  the  answer,  and  he  is  not  entitled, 
either  for  the  purpose  of  obtaining  or  continuing  an  injunc- 
tion, to  read  affidavits  in  support  of  his  motion  in  opposition 
to  the  answer,"  and  says:  "But  cases  of  waste,  or  of  mischief 
analogous  to  waste,  are  an  exception  to  this  rule  where  the 
affidavits  do  not  refer  to  title."  That  was  a  patent  case,  and, 
as  the  affidavits  did  not  refer  to  title,  they  were  allowed  to  be 
read. 

The  current  of  authority  seems  to  be  all  one  way,  and 
opposed  to  the  reception  of  the  affidavits.  So  far,  therefore, 
as  the  affidavits  offered  refer  to  complainant's  title,  they  must 
be  rejected.  They  are  received,  however,  and  will  be  used  so 
fer  as  they  bear  upon  the  question  of  infringement.  The 
motion  to  dissolve  the  injunction  must,  therefore,  be  decided 
upon  the  answer  and  accompanying  affidavit,  so  far  as  ques- 
tions relating  to  complainant's  title  are  concerned. 

There  is  a  demurrer,  by  way  of  answer,  to  the  bill  as  an 
injunction  bill,  which  must  be  first  disposed  of.  It  is  claimed 
that  complainant  is  not  entitled  to  an  injunction  for  the  reason 
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that  it  does  not  appear  by  the  bill  that  he  has  settled  his 
right  at  law,  and  obtained  a  verdict  of  a  jury  in  his  favor 
touching  the  alleged  infringement.  Such,  no  doubt,  was 
formerly  the  law,  and  now,  in  some  cases,  the  court  will,  no 
doubt,  require  that  to  be  done.  But  it  is  now  weU  settled 
that  both  the  right  and  the  infringement  may  be  set  up  and 
adjudicated  in  a  court  of  equity  without  having  been  first 
determined  at  law.  Phillips  on  Patents,  chapters  20  to  24; 
Hill  on  Inj.  391,  392;  2  Story's  Eq.  pp.  246-248;  Stevens 
V.  Gladdin^j  17  How.  447;  Motte  v.  Bennett^  S  Fish.  Pat. 
Cases,  642;  Ogle  v.  JEge,  4  Wash.  0.  0.  584. 

Suffice  it  to  say,  that  under  the  authorities,  and  aside  from 
the  fact  that  the  injunction  was  issued  by  consent,  the  present 
case  is  one  in  which  the  court  will  not  send  the  parties  to  a 
court  of  law  before  proceeding  to  adjudicate  upon  the  plain- 
tiff's right  to  an  injunction. 

Another  ground  of  demurrer  is  that  the  bill  does  not  waive 
the  forfeiture  of  the  printed  copies  of  defendant's  map,  and 
the  penalty  of  one  dollar  for  each  copy,  as  provided  by  statute 
in  such  cases,  but  on  the  contrary  prays  that  such  forfeiture 
and  penalty  may  be  inflicted  in  addition  to  the  relief  by  in- 
junction and  an  accounting  for  profits.  The  proposition  here 
is,  that  equity  will  not  grant  its  assistance  by  way  of  injunc- 
tion and  an  accounting  as  to  the  profits,  unless  complainant, 
as  a  condition  of  his  prayer  for  such  assistance,  shall  ex- 
pressly waive  the  forfeitures  and  penalty.  No  reason,  based 
upon  principle,  is  advanced  in  support  of  the  proposition, 
neither  can  I  see  that  any  exists.  It  is  claimed,  however, 
that  the  proposition  is  supported  by  authority,  and  several 
English  cases  are  cited.  Some  of  the  cases  by  their  loose- 
ness of  expression  and  generality  of  statement  would  seem 
to  do  so,  especially  the  case  of  Colhurn  v.  Simms^  2  Hare, . 
554.  But  it  will  be  found  upon  scrutiny  that  the  cases  cite<:l 
are  all  based  upon  the  decision  in  the  leading  case  upon  this 
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question  of  Brand  v.  Cummingy  cited  22  Viner's  Abridge- 
ment, 315,  and  that  the  rule  deducible  from  them  all  goes  to 
the  following  extent,  and  no  further,  viz.:  That  equity  will 
not  compel  a  discovery  by  a  defendant  when  such  discovery 
would  subject  him  to  forfeitures  or  penalties,  unless  such  for- 
feitures or  penalties  are  expressly  waived  by  the  bill;  pro- 
videdy  the  defendant  takes  the  objection  by  demurrer  to  such 
discovery,  or  declines  in  his  answer  to  make  such  discovery 
on  that  ground.  Brand  v.  Cv/mming^  22  Viner's  Abridge- 
ment, 315;  Williams  v.  Farrington^  3  Brown's  Ch.  Eep.  38; 
Ma^on  V.  Murray ^  cited  in  last  case,  at  page  40. 

The  defendant  cannot  submit  to  answer  as  to  the  discovery 
prayed,  and  at  the  same  time  insist  upon  the  objection.  In 
this  case  he  has  so  submitted  to  answer.  The  objection, 
therefore,  comes  too  late. 

The  further  objection  that  the  statutory  forfeitures  and 
penalty  can  be  enforced  only  at  law  does  not  concern  the 
present  motion,  although  it  will  be  a  proper  matter  for  con- 
sideration in  another  stage  of  the  case. 

This  brings  us  directly  to  the  merits  of  the  question  upon 
the  bill  and  answer.  The  question  is,  as  has  been  already 
remarked,  does  the  answer  so  far  disprove  the  case  made  by 
the  bill  as  to  entitle  the  defendant  to  a  dissolution  of  the 
injunction? 

Ist — As  to  complainant's  title.  This  is  set  up  in  the  bill 
with  great  particularity,  and  an  undisturbed  use  and  enjoy- 
ment of  the  same  for  a  long  period  of  time  by  complainant 
and  those  under  whom  he  claims,  is  alleged.  The  answer  in 
the  first  paragraph  ignores  complainant's  proprietorship  of 
the  copyrights  of  the  twelve  maps,  as  set  up  in  the  bill,  and 
proceeds  as  follows:  "But  defendant  says,  as  hereinafter 
particularly  alleged,  that  complainant  and  his  transferrers 
were  never  of  right  entitled  to  any  such  copyrights,  and  that 
the  same,  if  existing,  are  null  and  void."     What  is  referred 
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to  "as  hereinafter  particularly  alleged,"  is  found  in  para- 
graphs 50  and  51  of  the  answer,  and  consists  in  allegations 
wholly  on  information  and  belief,  to  the  effect  that  com- 
plainant's maps  were  not  themselves  original,  but  were  copies 
or  piracies  of  the  work  and  labors  of  other  persons.  The 
only  other  allegation  or  denial  contained  in  the  answer  affect- 
ing complainant's  title  or  right  is  the  16th  paragraph,  and  is 
wholly  on  information  and  belief. 

It  is  seen,  therefore,  that  all  the  allegations  and  denials  of 
the  answer  in  any  manner  affecting  complainant's  title  or 
right  are  founded  on  information  and  belief  merely;  and 
none  of  them  are  supported  by  affidavits  of  persons  having 
any  knowledge  of  the  facts  thus  alleged.  Denials  and  alle- 
gations merely  on  information  and  belief  are  not  sufficient 
to  entitle  the  defendant  to  a  dissolution  of  an  injunction. 
They  must  be  upon  personal  knowledge  or  supported  by  the 
affidavit  of  some  person  or  persons  having  personal  knowledge. 
Poor  V.  Carleton^  3  Sum.  70,  78;  Nelson  v.  Robinson^ 
Ilemp.  464;  United  States  v.  Samperyac^  Id.  118;  Conover 
V.  Mers,  3  Fish  Pat.  Cas.  386. 

For  the  purposes  of  this  motion,  therefore,  the  title  of 
complainant  must  stand  as  set  up  in  his  bill. 

2d — As  to  infringement.  The  bill  sets  up  copyrights  of 
twelve  different  maps,  and  contains  a  general  charge  of  in- 
fringement of  them  all,  and  especially  of  the  first  six;  and 
also  special  charges  of  infringement  as  to  certain  of  the  maps, 
particularly  the  first,  second  and  fourth.  The  map  first  set 
up,  and  with  which  we  have  principally  to  do  so  far  as  this 
motion  is  concerned,  is  a  map  of  Wisconsin,  embracing  parts 
of  Illinois,  Michigan  and  Minnesota,  alleged  to  have  been 
made  and  published  in  1865,  and  to  have  been  entered  for 
copyright  May  11th  of  the  same  year.  Of  this  map,  it  is 
alleged  in  an  amendment  to  the  bill,  editions  were  published 
and  dated  in  the  years  1866  and  1867.     Copies  of  the  said 
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alleged  edition  of  1867,  and  of  two  others  of  complainant's 
maps,  and  of  the  defendant's  map,  alleged  to  be  an  infringe- 
ment of  the  same,  are  filed  with  the  bill  as  exhibits. 

The  answer,  in  general  terms,  denies  the  general  charge, 
and  also  the  special  charges  of  infringement,  but  admits  the 
taking  of  the  boundaries  of  all  the  towns  in  Wisconsin,  con- 
taining more  than  thirty-six  square  miles,  from  the  com- 
plainant's map  of  1867. 

In  addition  to  what  is  stated  above,  the  bill  contains 
.  volnminous  references  to  instances  of  similarity  and  identity, 
gathered  from  examinations  and  comparisons,  such  as  errors 
in  complainant's  maips,  peculiarities  of  spelling  and  location 
of  names,  etc.,  as  evidence  of  infringement;  and  the  answer 
contains  equally  voluminous  statements  by  way  of  explana- 
tion and  avoidance  of  the  same.  These  are  merely  matters 
of  evidence.  They  were  as  fully  before  the  court  by  means 
of  the  maps  made  exhibits  as  they  could  be  by  any  state- 
ments in  the  bill,  and,  being  made  matters  of  evidence,  the 
statement  of  them  in  the  bill  was  not  only  unnecessary,  but 
in  violation  of  a  well  settled  rule  of  equity  pleading.  See 
Story's  Equity  Pleadings,  §  28,  252,  note  1  to  §  265  a,  and 
§  266.  When  it  is  necessary  to  bring  such  matters  before 
the  court  for  the  purpose  of  moving  for,  or  of  sustaining  an 
injunction,  or  it  is  deemed  important  to  call  the  attention  of 
the  court  to  them  in  some  authentic  form,  it  should  be  done 
by  afiidavit  and  not  by  allegations  in  the  bill. 

I  allude  to  this  subject  in  this  connection,  not  so  much 
because  it  is  to  materially  affect  the  question  now  under 
consideration  (the  defendant  having  submitted  to  answer), 
but  to  call  attention  to  the  pernicious  and  growing  practice 
of  stuffing  and  overloading  pleadings  in  equity  with  super- 
fluous allegations  and  redundant  and  unnecessary  statements; 
and  also,  as  it  is  expressed  in  one  of  the  ordinances  of  the 
English  Court  of  Chancery,  "  to  the  end,  the  ancient  brevity 
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and  succinctness  of  bills  and  other  pleadings  may  be  restored 
and  observed." 

In  order  to  avoid  the  effect  of  the  admission  in  the  an- 
swer of  the  taking  by  defendant  in  the  preparation  of  its 
map  of  certain  township  boundaries  from  complainant's  map 
of  1867,  it  is  contended  on  behalf  of  defendant  that  the  said 
map  of  1867  is  not  covered  by  the  copyright  of  the  map  of 
1865,  as  being  a  new  edition  thereof,  because:  1 — The  copy- 
right laws  of  the  United  States  contemplate  and  cover  new 
editions  of  books  only,  and  not  of  maps.  Section  4  of  the 
Supplemental  Act  of  March  3,  1865,  13  Stat,  at  Large, 
540,  is  referred  to  in  support  of  this  proposition.  But  that 
section  is  definitive  merely  of  the  word  "book"  as  used  in 
the  act,  and  in  no  manner  aflFects  maps  or  any  subject  of 
copyright  other  than  books,  affirmatively  or  negatively.  It 
will  be  seen,  however,  by  an  examination  of  Section  5  of  the 
Act  of  February  3,  1831,  4  Stat,  at  Large,  437,  in  force  at 
the  time,  and  Section  97  of  the  Act  of  July  8,  1870,  16 
Stat  at  Large,  214,  now  in  force,  that  subsequent  editions  of 
maps,  as  well  as  books,  were  then,  and  continue  to  be,  clearly 
contemplated.  2 — It  is  also  contended  that  the  map  of  1867 
is  not  entitled  to  the  protection  of  the  copyright  of  the  map 
of  1865  as  a  new  edition,  because  it  differs  from  the  latter 
materially  in  respect  to  its  title,  and  also  in  numerous  addi- 
tions and  alterations.  The  title  of  the  map  of  1865,  as  set 
up  in  the  bill,  and  that  of  the  map  of  1867,  as  printed  upon 
its  face,  are  identical,  so  far  as  they  are  descriptive  of  the 
map.  Appended  to  the  descriptive  statement  are  the  follow- 
ing words  and  figures:  "Published  by  S.  Farmer  &  Co., 
Detroit  and  Milwaukee,  1865,"  the  figures  "1865"  being 
changed  to  "  1867 "  on  the  map  of  that  date,  and  this  is  the 
only  difference  alleged  or  that  can  be  found  in  relation  to  the 
title.  The  clause  quoted,  and  in  which  the  difference  of 
date  occurs,  is  no  part  of  the  description  of  the  map,  and  is 
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entirely  unnecessary  to  an  understanding  of  that  to  which 
the  title  relates,  and  I  think  it  constitutes  no  part  of  the 
title.  It  could  not  truthfully  constitute  a  part  of  the  title 
for  the  purpose  of  copyright,  because  by  express  enactment 
the  title  was,  as  it  still  is,  required  to  be  entered  and  re- 
corded before  publication.  4  Stat,  at  Large,  437,  Sec.  4;  16 
Id.  213,  Sec.  90.  All  that  is  required  in  connection  with 
the  fact  of  publication  is,  the  depositing  of  a  copy  or 
copies  within  certain  specified  times  after  publication.  4 
Stat,  at  Large,  437,  Sec.  4;  16  Id.  213,  Sec.  90.  There 
is  no  time  prescribed  within  which  actual  publication  shall 
commence.  That  is  left  entirely  to  the  option  of  the  propri- 
etor. The  map  of  1867  has,  moreover,  printed  upon  its  face 
in  a  prominent  position,  and  in  plain  type,  the  notice  of 
entry  for  copyright  required  by  law,  showing  clearly  and 
plainly  that  the  date  of  such  entry  was  in  the  year  1865.  I 
think  this  sufficiently  indicated  that  the  map  of  1867  was 
intended  for  the  map,  or  an  edition  of  the  map,  which  had 
been  so  entered  as  specified  in  the  notice,  so  that  the  date  $,t 
the  bottom  of  the  title,  even  if  it  could  be  considered  a  part 
of  the  title,  would  in  the  light  of  the  notice,  indicate  to  any 
person  of  ordinary  comprehension  a  map,  or  an  edition  of  a 
map  which  had  been  copyrighted  in  1865,  and  published  in 
1867.  This  case  is  very  diiflferent  from  the  cases  cited  by 
defendant's  counsel — Bakery.  TayloTy  2  Blatchf.  C.  C.  82; 
King  V.  Force^  2  Cranch.  0.  C.  208 — in  which  there  had 
been  an  omission  or  erroneous  statement  of  the  year  in 
which  the  copyright  was  obtained,  in.  the  notice;  also  from 
the  English  case  cited  by  him — Mathieaon  v.  Harrod^  Eng. 
Ch.  1868,  1  Chi.  Legal  News,  99 — which  arose  under  an 
English  statute  very  different  from  ours,  requiring  the  date 
of  the  first  publication  to  be  given.  Those  cases,  therefore, 
have  no  application.  As  to  the  alterations  and  additions 
alleged  in  the  answer  to  have  been  made  to  the  map  of  1865 
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in  the  map  of  1867,  there  are  none  specified  except  as  to  the 
railroad  system  of  Wisconsin,  and  that  is  not  alleged  except 
inferentially,  at  least,  by  reference  to  the  map  itself.  The 
edition  of  1865,  not  having  been  made  an  exhibit,  and  not 
being  before  me,  I  am  nnable  to  determine  whether  any  and 
what  alterations  and  additions  were  made,  and,  of  course, 
whether  such  alterations  and  additions  are  of  such  a  charac- 
ter in  kind  and  extent  as  to  make  the  map  of  1867  an  origi- 
nal map,  and  so  deprive  it  of  the  protection  of  the  copyright 
of  the  map  of  1865.  This  can  be  determined  only  after  the 
proofs  are  all  in.  For  the  purposes  of  this  motion,  the  map 
of  1867  must  be  deemed  an  edition  of  that  of  1865,  as 
alleged  in  the  bill,  and  therefore  protected  by  the  copyright 
of  the  latter.  8 — It  is  also  contended  that  the  notice  of 
copyright  is  bad,  because  it  describes  the  court  in  which  the 
entry  was  made  as  U  the  District  Court  for  the  Eastern 
District  of  Michigan,"  instead  of  "the  District  Court  of  the 
United  States  for,"  etc.,  as  is  the  true  title  of  the  court. 
Suffice  it  to  say  that  the  statute  prescribes  the  form  of  the 
notice — 4  Stat,  at  Large,  437,  Sec.  5 — and  the  notice  in  this 
case  is  in  the  exact  form  so  prescribed.  It  must,  therefore, 
be  deemed  sufficient. 

The  courts,  in  the  interest  of  learning  and  science,  have 
at  all  times  and  in  all  countries  recognized  the  right  of  sub- 
sequent authors,  compilers,  and  publishers  to  use  the  works 
of  others  to  a  certain  extent,  but  the  great  difficulty  has 
always  been,  and  always  must  be,  to  determine  where  such 
use  ceases  to  be  legitimate,  and  becomes  an  invasion  of  the 
rights  of  others.  The  difficulty  is  greatest  in  cases  of  maps 
and  the  like,  in  which  there  is  not,  and  cannot  be,  any  origi- 
nality  in  the  facts  or  materials  of  which  they,  are  composed, 
and  which  facts  and  materials  are  equally  open  to  all.  Tlie 
following  rule  laid  down  by  Mr.  Copinger — Copinger's  Law 
of  Copyright,  91  —  comes  as  near  to  defining  this  right  as 
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anything  I  have  been  able  to  find  or  can  invent.  He  says: 
"  The  rule  appears  now  to  be  settled  that  the  compiler  of  a 
work  in  which  absolute  originality  is  of  necessity  excluded, 
is  entitled,  without  exposing  himself  to  a  charge  of  piracy, 
to  make  use  of  preceding  works  upon  the  subject,  where  he 
bestows  such  mental  labor  upon  what  he  has  taken,  and  sub- 
jects it  to  such  revision  and  correction  as  to  produce  an 
original  result;  jprovided^  that  he  does  not  deny  the  use  made 
of  such  preceding  works,  and  the  alterations  are  not  merely 
colorable." 

To  apply  this  rule  to  the  present  case:  What  mental  labor 
did  the  defendant  bestow  upon  those  portions  of  the  com- 
plainant's map,  admitted  to  have  been  taken  in  the  prepara- 
tion of  its  own,  viz.:  the  boundaries  of  the  larger  townships 
of  Wisconsin?  None  whatever  beyond  the  mere  mechanical 
operation  of  reducing  them  from  tha  larger  scale  of  com- 
plainant's to  the  smaller  scale  of  defendant's  map.  Neither 
does  it  appear  that  there  was  any  revision  whatever  to  ascer- 
tain if  there  were  errors  which  needed  correction,  or  for  any 
other  purpose.  There  is,  in  fact,  nothing  whatever  to  bring 
the  case  within  the  rule.  So  far  as  those  boundaries  are 
concerned,  it  is  clearly  a  case  of  naked  piracy. 

But  it  is  contended  that  boundaries  of  townships  are  not 
a  legitimate  subject  of  copyright — that  they  are  fixed  and 
defined  by  statute  law,  and  that  the  marking  of  them  down 
upon  paper  is  but  a  transcription  in  another  form  of  the 
legal  enactment.  What  is  claimed  in  this  regard  is  true  in 
regard  to  all  original  materials  from  which  maps  are  made, 
and  that  is  that  none  of  them  are  subjects  of  copyright — 
they  are  open  to  all.  But  no  one  has  the  right  to  avail  him- 
self of  the  enterprise,  labor  and  expense  of  another  in  the 
ascertainment  of  those  materials,  and  the  combining  and 
arrangement  of  them,  and  the  representing  them  on  paper. 
The  defendant,  no  doubt,  had  the  right  to  go  to  the  common " 
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source  of  information,  and  having  ascertained  those  bound- 
aries, to  have  drawn  them  upon  its  map,  notwithstanding 
that  in  this  respect  it  would  have  been  precisely  like  com- 
plainant's map,  (which  of  course  it  would  have  been  if  they 
were  both  correct).  But  he  had  no  right  to  avail  himself  of 
this  very  labor  on  the  part  of  complainant  in  order  to  avoid 
it  himself.  As  appears  by  complainant's  affidavit,  these 
boundaries  were  fixed  by  the  boards  of  supervisors  of  the 
respective  counties,  and  not  by  legislative  enactment,  thus 
showing  that  the  labor  must  have  been  much  greater  than  it 
would  have  been  if  such  boundaries  could  have  been  ascer- 
tained from  the  statutes  of  the  btate. 

It  is  said  the  court  looks  at  value  more  than  quantity  in 
these  cases,  and  that  in  this  case  tlie  value  of  what  was  taken 
is  so  small  in  comparison  with  the  whole  that  the  court  will 
disregard  it.  The  rule  of  law  is  correctly  stated ;  but  how 
is  it  as  to  the  fact?  The  townships  of  which  the  boundaries 
are  admitted  to  have  been  taken  comprise  nearly,  if  not  quite, 
one-half  of  the  State  of  Wisconsin.  Most  of  the  smaller 
townships  of  the  State,  those  comprising  no  more  than  thirty- 
six  square  miles,  are  rectangular — nearly  all  of  them  square 
— in  form,  and  therefore  easily  projected  on  a  map,  while  the 
townships  in  question  are  nearly  all  irregular  in  form,  and 
therefore  more  difficult  to  represent  correctly  on  paper,  re- 
quiring more,  and  a  higher  degree  of  mental  labor  and  skill 
in  the  operation.  Neither  can  it  be  said  that  this  portion  of 
the  map  is  of  less  value  because  it  represented  the  unsettled, 
or  but  sparsely  settled  portions  of  the  State.  There  might 
be  some  force  in  the  suggestion  if  the  region  in  question 
were  a  desert  waste,  uninhabited  and  uninhabitable,  and 
valueless  and  unsought  after  for  any  purpose  whatever.  But 
here  the  facts  are  directly  the  opposite.  These  lands  are 
among  the  most  valuable  in  the  State  for  agricultural  pur- 
poses, for  timber,  and  to  some  extent  for  minerals;  are  largely 
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sought  after  for  actual  settlement  and  for  speculation,  and  are 
rapidly  filling  up  with  a  fixed  and  permanent  population. 
It  is  to  maps  that  persons  desiring  to  settle  or  invest  go  to 
a  very  large  extent  for  information  as  to  locality,  topography, 
markets,  railroads,  etc.,  and  it  certainly  cannot  be  said  that 
the  part  of  a  map  representing  this  portion  of  the  State  is 
insignificant  or  of  little  value;  nor,  in  my  opinion,  is  it  of 
any  less  value  than  that  part  of  the  map  representing  the 
settled  portions  of  the  State. 

From  these  views  it  results  that  the  injunction  ought  to 
be  continued  to  the  hearing  without  the  necessity  of  entering 
into  a  particular  consideration  of  other  evidences  of  piracy 
gathered  from  a  comparison  of  defendant's  map  with  those 
of  complainant,  which  were  laid  before  me  at  the  hearing. 
It  must  not  be  inferred  from  this,  however,  that  that  branch 
of  the  case  has  not  received  full  consideration  at  my  hands. 
Suffice  it  to  say,  that  upon  a  careful  and  critical  examination 
and  comparison,  I  find  evidence — some  of  which  it  has  been 
attempted  in  the  answer  to  explain  and  avoid,  with  what  de- 
gree of  success  it  is  unnecessary  to  consider  here,  and  all  of 
which  is  open  to  such  explanation  as  the  defendant  may  here- 
after offer — which  strougly  confirms  me  in  the  belief  that 
defendant's  piracy  of  complainant's  copyrights  extends  far 
beyond  what  is  admitted  in  the  answer,  thus  placing  it  be- 
yond all  doubt,  in  my  mind,  that  justice  requires  that  the 
injunction  should  be  continijed  to  the  hearing. 

The  motion  to  dissolve  is  denied. 
16 
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liabilitt  of  an  express  oomfant  fob  monet  entrusted  to 

it  fob  tbanspobtation common  oabbtf.rfl,  ob  obdinabt 

bailees,  fob  hibe. 

1.  A  common  carrier  who  has  not  limited  his  responsibility,  is  nn- 
doubtedly  responsible  for  losses,  whether  occuring  on  vehicles  controlled 
by  himself  exclusively,  or  belonging  to  and  controlled  by  others,  because 
he  is  an  insurer  for  the  safe  delivery  of  the  article  which  he  has  agreed 
to  carry.  But  when  he  has  limited  his  liability  so  as  to  make  himself 
responsible  for  ordinary  care  only ;  and  the  shipper,  to  recover  against 
him,  is  obliged  to  aver  and  prove  negligence,  it  must  be  his  (the  carrier's) 
negligence,  or  the  negligence  of  his  agents,  and  not  the  negligence  of 
persons  over  whom  he  has  no  control. 

2.  If  in  his  employment  he  uses  the  vehicles  of  others,  over  which  he 
has  no  control,  and  uses  reasonable  care — ^that  is,  such  care  as  ordinarily 
prudent  persons  engaged  in  like  business  use  in  selecting  the  vehicles ; 
and  if  the  loss  arises  from  a  cause  against  which  he  has  stipulated  with 
Ihe  shipper,  he  shall  not  be  liable  for  the  same,  unless  it  arises  from  his 
want  of  care,  or  the  want  of  care  of  his  employees. 

8.  A  common  carrier  is  bound  to  carry  all  articles  within  the  line  of 
his  business  upon  the  terms  and  conditions  imposed  by  law,  if  the  ship- 
per shall  so  demand.  He  has  a  right,  however,  to  charge  in  proportion 
to  the  risk  assumed  by  him.  But  when  he  has  undertaken  to  cany  at  a 
less  rate  than  he  would  have  a  right  to  charge,  and  would  charge,  if  he 
undertook  to  carry  only  upon  the  conditions  imposed  by  law,  and  has  by 
his  receiptydelivered  to  the  shipper,  stipulated  for  a  reasonable  limitation 
of  his  responsibility,  and  the  shipper  has  accepted  the  receipt  without 
objection,  the  latter  is  as  i^uch  bound  by  the  contract  thus  made  as  any 
other  party  would  be. 

The  facts  are  fuHy  stated  in  the  opinion. 

J.  Jf.  Ha/rlan^  Barr^  Ooodloe  <&  Hv/mphrey^  for  plaintiff. 

/.  &  J,  Caldwell^  wnd  O.  C.  Wharton^  for  defendant 
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Ballabd,  J. — On  a  former  day  there  was  in  this  case  a 
verdict  and  judgment  for  the  defendant.  At  the  trial  the 
counsel  for  the  plaintiff  took  several  exceptions  to  the  rul- 
ings of  the  court  and  charge  to  the  jnry,  and  they  have  now 
moved  for  a  new  trial,  assigning  for  cause  that  the  court 
erred  in  refusing  to  give  the  instructions  asked  by  them,  and 
in  giving  the  instructions  which  were  given. 

The  learned  counsel  have  submitted  no  argument  on  their 
motion.  They  stand  on  the  argument  made  and  the  authori- 
ties cited  at  the  trial. 

As  both  that  argument  and  these  authorities  received  at 
the  time  the  fullest  consideration,  I  think  I  would  be  justi- 
fied in  overruling  the  motion,  without  adding  to  what  was 
then  said;  but,  as  the  opinion  expressed  by  me  on  the  main 
point  in  the  case  is  apparently  opposed  to  several  respectable 
authorities,  and  is  supposed  to  present  a  new  and  important 
question,  I  feel  that  I  ought  not  to  allow  this  opportunity 
to  pass  without  attempting  a  vindication  of  an  opinion,  the 
correctness  of  which  has  been  confirmed  by  subsequent 
reflection. 

The  facts  in  the  case  are  substantially  as  follows:  The 
Southern  Express  Company  and  the  Adams  Express  Com- 
pany are  engaged  each  in  the  business  of  carrying  money 
and  other  articles  from  one  part  of  the  country  to  another 
for  hire,  at  the  request  of  any  one  who  oficrs  such  articles  to 
them  for  carriage.  They  do  not  use  in  their  business  any 
vehicles  of  their  own,  except  such  as  are  required  to  trans- 
port the  articles  intrusted  to  them  to  and  from  railroad 
depots,  and  to  and  from  steamboat  landings.  They  use  rail- 
roads, steamboats,  and  other  public  conveyances  of  the  coun- 
try. These  conveyances  are  not  subject  to  their  control,  but 
are  governed  entirely  by  the  companies  and  persons  to  whom 
they  belong.  The  packages  intrusted  to  them  are  at  all 
times,  while  on  these  public  conveyances,  in  the  care  of 
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one  of  their  own  messengers  or  agents.  These  companies 
are  engaged  in  carrying  by  the  railroads  through  Louisiana 
and  Mississippi  to  Humboldt,  Tennessee,  and  thence  over 
the  Louisville  and  Nashville  Eailroad  to  Louisville,  Ken- 
tucky, under  a  contract  by  which  they  divide  the  compensa- 
tion in  proportion  to  the  distance  the  article  is  transported 
by  the  respective  companies.  Between  Humboldt,  Tennes- 
see, and  Louisville,  Kentucky,  both  companies  employ  the 
same  messenger,  but  this  messenger,  south  of  the  northern 
boundary  of  the  State  of  Tennessee,  is  subject  entirely  to 
the  orders  of  the  Southern  Express  Company,  and  north  of 
that  boundary,  is  subject  entirely  to  the  orders  of  the  Adams 
Express  Company. 

These  express  companies  are  in  the  habit  of  charging  one 
price  when  they  undertake  to  insure  the  safe  delivery  of  the 
articles  intrusted  to  them — that  is,  when  they  do  not  modify 
their  ordinary  responsibility  as  common  carriers,  and  of 
charging  another  and  lower  price  when  their  responsibility 
is  limited.  The  Louisiana  National  Bank  was  aware  of  these 
regulations,  and  had  in  its  possession  printed  blank  receipts, 
or  bills  of  lading,  showing  in  the  body  the  conditions  and 
exceptions  upon  which  the  companies  would  undertake  to 
carry  at  the  lowest  rate,  and  in  the  margin  of  the  printed 
blank  for  the  rate  at  which  they  would  insure.  Having 
received  a  letter  from  the  plaintiff,  directing  the  forwarding 
by  express  of  the  sum  of  $13,528.15,  the  bank,  by  its  teller, 
filled  the  blanks  in  that  part  of  the  bill  of  lading  which  con- 
tained the  conditions  and  exceptions,  and  presented  it  to  the 
Southern  Express  Company  for  its  signature,  and  delivered 
the  package  of  money  addressed  to  the  plaintiff  without 
stating  who  was  the  owner.  The  bill  of  lading  was  signed 
and  re-delivered  to  the  teller  of  the  Louisiana  National  Bank, 
and  forwarded  by  him  to  the  plaintiff  at  Louisville.  It  does 
not  appear  that  the  receipt  was  read  at  the  time  of  its  de- 
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livery,  or  that  the  attention  of  the  officers  of  the  Louisiana 
National  Bank  was  called  specially  to  the  exceptions  con- 
tained in  it,  but,  as  before  stated,  the  bank  was  aware  of 
these  exceptions,  and  of  the  stipulations  for  the  lesser  rate  of 
compensation. 

This  package  was  carried  by  the  Southern  Express  Com- 
pany from  New  Orleans  to  Humboldt,  Tennessee,  and  there 
delivered  to  the  joint  messenger  of  the  Southern  and  Adams 
Express  Companies.  While  it  was  in  the  custody  of  this 
messenger  between  Humboldt  and  the  northern  line  of  the 
State  of  Tennessee,  the  car  in  which  the  package  was  con- 
tained was  precipitated  through  a  trestle-work  on  the  line  of 
the  Louisville  and  Nashville  Kailroad,  at  or  near  Budd's 
creek,  and  the  car  and  package  were  destroyed  by  fire.  '  This 
was. caused  by  the  fallen  locomotive,  without  any  fault  or 
neglect  on  the  part  of  the  messenger  who  had  charge  of  the 
package. 

So  much  of  tlie  receipt  as  is  material  to  the  present 
controversy  is  as  follows: 

•*  BOUTHEBN  EXFBESS  COMPANY,  ) 

"  Express  Forwarders,  ) 

"  No.  2.-113,528.15.  July  26, 1869. 

"  BeceiTed  from  the  Louisiana  National  Bank  one  package,  sealed,  and 
said  to  contain  $18,528.15,  addressed  'Bank  of  Kentucky,  Louisville, 
Kentucky.' 

**  Upon  the  special  acceptance  and  agreement  that  this  company  is  to 
forward  the  same  to  its  agent  nearest  or  most  convenient  to  destination 
only,  and  there  deliver  the  same  to  other  parties  to  complete  the  transac- 
tion, such  delivery  to  terminate  all  liability  of  this  company  for  such 
damage ;  and  also,  that  this  company  are  not  to  be  liable  in  any  manner, 
or  to  any  extent,  for  any  loss  or  damage  ♦  ♦  ♦  of  such  package,  or 
of  its  contents  ♦  •  ♦  occasioned  ♦  *  *  by  Are  or  steam.  The 
shipper  and  owner  hereby  severally  agree  that  all  the  stipulations  and 
conditions  in  this  receipt  contained  shall  extend  to  and  inure  to  the  bene- 
fit of  each  and  every  company  or  person  to  whom  the  Southern  Express 
Company  may  intrust  or  deliver  the  above  described  property  for  trans- 
|)ortation,  and  shall  define  and  limit  the  liability  therefor  of  such  other 
company  or  person." 
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Upon  these  facts  the  court  charged  the  jury: 

Ist — That  the  Southern  Express  Company  and  the  Adams 
Express  Company  are  common  carriers. 

2d — That  the  Adams  Express  Company  is  liable  for  the 
loss  of  packages  delivered  to  the  joint  messenger  of  the  two 
companies  at  Humboldt,  Tennessee,  although  the  loss  occur 
south  of  the  northern  boundary  of  the  State  of  Tennessee. 

3d — That  if  the  jury  believe  the  facts  above  detailed  in 
relation  to  the  execution  of  the  receipt,  then  it,  thus  signed 
and  delivered,  constitutes  the  contract,  and  all  exceptions  in 
it  are  a  part  of  the  contract,  no  matter  whether  each  or  all  of 
them  were  known  to  the  Louisiana  National  Bank  or  not; 
and  the  plaintiff  is  bound  by  this  contract,  whether  it  ex- 
pressly authorized  the  Louisiana  National  Bank  to  make  it 
or  not. 

4th — If  the  bill  of  lading  contained  no  exception,  it  is 
clear  that  the  defendant  would  not  be  excused  because  the 
accident  occurred  without  its  fault.  It  would  be  the  insurer, 
and  therefore  accountable.  But  the  bill  of  lading  among 
other  exceptions  contained  this:  "That  the  company  are  not 
liable  in  any  manner,  or  to  any  extent,  for  any  loss  or  damage 
*  *  *  of  such  package  or  its  contents  *  *  *  occa- 
sioned^   *     *     *     by  fire." 

Now,  if  you  believe  that  the  package  was  destroyed  by 
fire,  as  above  indicated,  without  any  fault  or  neglect  on  be- 
half of  the  messenger,  or  the  defendant,  the  defendant  has 
brought  itself  within  the  terms  of  the  exception,  and  it  is 
not  liable.  It  is  not  material  to  inquire  whether  the  accident 
resulted  from  the  want  of  care,  or  from  the  negligence  of  the 
Louisville  and  Nashville  Railroad  and  its  agents  or  not,  since 
the  uncontroverted  testimony  shows  that  the  car  and  train  in 
which  the  messenger  of  the  Adams  Express  Company  was 
transporting  the  package  belonged  to  the  Louisville  and 
Nashville  Eailroad  Company,  and  were  exclusively  subject  to 
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its  control  and  orders.  A  common  carrier  who  has  not  lim- 
ited his  responsibility,  is  undoubtedly  responsible  for  losses, 
whether  occurring  on  vehicles  controlled  by  himself  exclu- 
sively, or  belonging  to  or  controlled  by  others,  because  he  is 
an  insurer,  for  the  safe  delivery  of  the  article  which  he  has 
agreed  to  carry;  but,  when  he  has  limited  his  liability  so  as 
to  make  himself  responsible  for  ordinary  care  only;  and  the 
shipper,  to  recover  against  him,  is  obliged  to  aver  and  prove 
negligence,  it  must  be  his  negligence  or  the  negligence  of  his 
agents,  and  not  the  negligence  of  persons  over  whom  he  has 
no  control. 

If  in  his  employment  he  use  the  vehicles  of  others  over 
which  he  has  no  control,  and  use  reasonable  care — that  is, 
such  care  as  ordinarily  prudent  persons  engaged  in  like  busi- 
ness use  in  selecting  the  vehicles,  and  if  the  loss  arises  from 
a  cause  against  which  he  has  stipulated  with  the  shipper — he 
shall  not  be  liable  for  the  same  unless  it  arises  £rom  his  want 
of  care,  or  the  want  of  care  of  his  employees. 

"Without,  therefore,  deciding  whether  or  not  the  evidence 
adduced  in  the  case  tends  to  establish  any  want  of  reasonable 
or  ordinary  care  on  the  part  of  the  Louisville  and  Nashville 
•Kailroad  Company,  I  instruct  you  that  such  evidence  is  irrel- 
evant and  incompetent,  and  that  you  should  disregard  it — 
that  is,  give  no  more  effect  to  it  than  if  it  had  not  been 
adduced." 

The  first  and  second  instructions  were  not  excepted  to,  but 
the  third  and  fourth  were.  At  the  trial,  the  plaintiff  insisted 
that  it  was  not  bound  by  the  terms  of  the  receipt,  because  it 
was  not  shown  that  the  attention  of  the  Louisiana  National 
Bank  was  called  to  them  at  the  time,  or  that  it  expressly  as- 
sented to  them,  but  I  am  of  opinion  that  there  was  no  error 
in  this  portion  of  the  charge.  Tlie  Louisiana  National  Bank 
wfw  aware  that  the  receipt  contained  some  exceptions  and 
conditions.     It  accepted  the  receipt  without  remonstrance  or 
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Dbjection,  and  both  authority  and  reason  demonstrate  that  the 
receipt  must  under  these  circumstances  be  regarded  as  consti- 
tuting the  contract  of  the  parties:  Dorr  v.  N.  J,  Steam 
Na/vigation  Co,^  1  Keman,  485 ;  WelU  v.  The  Steam  Navi- 
gation Co.^  4  Selden,  375  and  2  Comstock,  204;  Richard 
Ora^e  v.  Alvin  AdamSy  etc,  100  Mass.  505;  Halford  v. 
AdamSy  2  Duer.  480 ;  York  Co.  v.  Cervt/ral  R.  i?.,  3  Wallace, 
107. 

It  is  now  everywhere  admitted  that  a  common  carrier  may 
limit  his  responsibility  by  express  contract,  and  if  he  may 
make  an  express  contract  with  a  shipper  of  goods,  I  can  not 
see  why  the  contract  may  not  be  shown  by  the  same  evidence 
which  would  establish  a  contract  between  other  parties.  I 
can  not  see  why  a  writing  delivered  by  a  common  carrier  to 
an  owner  of  goods  intended  by  the  former  to  express  the 
terms  and  conditions  of  his  contract  to  carry,  and  received 
by  the  latter  as  such,  should  not  constitute  the  contract 
between  them. 

A  common  carrier,  it  is  true,  is  bound  to  carry  all  articles 
within  the  line  of  his  business  upon  the  terms  and  conditions 
imposed  by  law,  if  the  shipper  shall  so  demand.  He  has, 
however,  a  right  to  charge  in  proportion  to  the  risk  assumed 
by  him.  It  is  upon  this  ground  the  authorities  hold,  that 
unless  his  responsibility  is  modified  by  express  contract,  his 
undertaking  to  carry  is  upon  the  terms  and  conditions  which 
are  imposed  by  law.  But  when  he  has  undertaken  to  carry 
at  a  less  rate  than  he  would  have  a  right  to  charge,  and 
would  charge,  if  he  undertook  to  carry  only  upon  the  condi- 
tions imposed  by  law,  and  has,  by  his  receipt,  delivered  to 
the  shipper,  stipulated  for  a  reasonable  limitation  of  his 
responsibility,  and  the  shipper  has  accepted  the  receipt  with- 
out objection,  the  latter  is  as  much  bound  by  the  contract 
thus  made  as  any  other  party  would  be. 

The  correctness  of  the  propositions  contained  in  the  re- 
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maining  portion  of  the  charge  to  which  exception  was  taken 
may,  I  think,  be  demonstrated  in  two  ways: 

Ist — ^By  the  contract  between  the  bank  and  the  express 
company,  it  was  agreed  that  the  company  should  not  be  re- 
'  sponsible  for  any  loss  or  damage  of  the  package  which  should 
be  occasioned  by  fire.  The  loss  of  the  package  was  occasioned 
by  fire;  hence  the  carrier,  by  the  terms  of  the  contract,  is 
not  responsible.  It  is  not  pretended  that  the  contract  was 
violated  by  using  the  cars  of  the  Louisville  &  Nashville 
Railroad  Company  to  transport  the  messenger  and  the  pack- 
age, or  was  violated  in  any  other  respect.  It  follows,  there- 
fore, that  if  the  company  is  liable  at  all,  it  is  not  so  by  vir- 
tue of  the  contract,  but  in  spite  of  it. 

The  contract,  however,  does  not  attempt  to  exempt,  nor 
could  it  have  exempted,  the  express  company  from  loss  occa- 
sioned by  the  neglect  of  itself  or  its  servants;  but  when  it 
is  sought  to  charge  the  company  with  neglect,  it  must  be 
such  neglect  as  it  is  responsible  for  upon  the  general  princi- 
ples of  law. 

Now,  upon  these  principles,  no  one  is  responsible  for 
damage  occasioned  by  neglect  unless  it  be  the  neglect  of 
himself  or  his  servants,  or  agents.  But  the  facts  stated  show 
that  neither  the  company  nor  its  servant  was  guilty  of  any 
neglect.  It  follows  that  the  defendant  cannot  be  charged  on 
this  account.  Though  the  defendant  used  the  Louisville  & 
Nashville  Railroad  to  transport  its  messenger  and  the  package, 
the  railroad  company  was  not,  in  any  legal  sense,  the  servant 
of  the  defendant.  The  defendant  had  no  control  over  the 
railroad  company,  or  over  its  servants.  The  railroad  com- 
pany was  no  more  the  servant  of  the  defendant  than  it  is  of 
any  passenger  whom  it  transports.  It  was  no  more  the 
servant  of  the  defendant  than  is  the  hack  or  cab  the  servant 
of  him  who  hires  it  to  transport  him  from  one  part  of  the 
city  to  another. 
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2d — AH  the  anthorities  agree  that  when  a  common  carrier 
has,  by  special  contract,  limited  his  responsibility,  **he  be- 
comes, with  reference  to  that  particular  transaction,  an  ordi- 
nary bailee — a  private  carrier  for  hire,''  or,  "reduces  his 
responsibilities  to  tliose  of  an  ordinary  bailee  for  hire:" 
York  Co.  V.  Central  B.  B.,  8  Wallace,  107;  If.  J.  Steam 
Navigation  Co.  v.  Merchants^  Bank^  6  Howard,  882;  Bait- 
road  Co.  V.  Lockwood^  17  Wallace,  357. 

I  prefer  the  latter  form  of  stating  the  proposition,  because 
it  is  less  misleading.  I  do  not  think  that  a  common  carrier 
by  entering  into  a  contract  limiting  his  responsibility,  changes 
his  character.  He  still  remains  a  common  carrier,  with  his 
responsibility  limited  in  respect  to  the  matter  embraced  in 
his  contract,  to  that  of  an  ordinary  bailee  for  hire.  The 
anthorities  are  equally  clear  that  an  ordinary  bailee  for  hire 
is  bound  to  only  ordinary  diligence,  and  responsible  only  for 
losses  and  injuries  occasioned  by  negligence  or  want  of  ordi- 
nary care.  The  defendant  did  by  special  contract  limit  its 
responsibility,  and  neither  it,  nor  its  servant,  the  messenger, 
is  chargeable  with  any  neglect  or  want  of  care.  The  loss  of 
the  package  was  occasioned  by  fire.  The  contract  provides 
that  the  defendant  should  not  be  liable  for  a  loss  so  occasioned, 
and  as  neither  the  defendant's  servant  was  wanting  in  care,  it 
follows  that  it  is  not  responsible  for  the  loss. 

Suppose  the  package  had  been  lawfully  intrusted  by  the 
Louisiana  National  Bank  to  a  private  person  to  be  carried  for 
hire,  and  delivered  to  the  plaintiff,  and  it  was  contemplated 
by  the  parties  that  such  person  would  transport  the  package 
and  himself  by  the  railroads,  which,  it  was  contemplated,  the 
defendant  would  use,  and  the  package  had  been  lost  under  the 
same  circumstances  that  the  package  delivered  to  the  defend- 
ant was  lost,  would  it,  for  a  moment  be  contended  that  such 
private  person  would  be  responsible? 

Suppose  again,  that  a  person  should  deliver  to  his  friend. 
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who  contemplated  coming  from  New  Orleans  to  Louisville 
by  the  ordinary  modes  of  travel,  a  watch,  to  be  carried  and 
delivered  at  the  latter  city,  and  that  while  such  private  carrier, 
without  reward,  was  proceeding  on  his  way  in  one  of  the  cars 
of  the  Louisville  &  Nashville  Kailroad  Company,  the  car 
should  by  the  gross  carelessness  of  those  having  charge  of 
it,  be  thrown  from  the  track,  and  the  watch  in  charge  of  the 
carrier,  without  any  neglect  on  his  part,  be  destroyed.  Is  it 
conceivable  that  such  carrier  would  be  responsible  for  the 
loss?  To  hold  that  he  would  be  responsible  would  not  only 
violate  the  plainest  principles  of  law,  but  would  shock  the 
common  sense  of  mankind,  and  yet,  not  only  the  private 
carrier  for  hire,  but  the  private  carrier  without  reward  is 
responsible  for  the  loss  of  a  package  intrusted  to  him,  under 
the  circumstances  supposed,  if  the  defendant  is  responsible 
for  the  loss  of  the  package  claimed  in  this  case. 

The  private  carrier  for  hire  is  responsible  for  losses  and 
injuries  occasioned  by  want  of  ordinary  care  on  his  part,  or 
on  the  part  of  his  servants;  and  a  private  carrier  without  pay 
is  responsible,  if  not  for  want  of  ordinary  care,  certainly  for 
gross  neglect.  It  cannot  be  maintained  with  the  least  *show 
of  reason  that  the  Louisville  &  Kashville  Kailroad  was  any 
more  the  servant  of  the  defendant  in  transporting  the  pack- 
age sued  for  in  this  case  than  it  was  the  servant  of  the  carrier 
for  hire,  and  the  carrier  without  hire  in  the  cases  supposed, 
and  if  these  last  are  not  responsible  for  the  neglect  of  the 
servants  of  the  railroad  company,  it  is  impossible  to  conceive 
that  the  defendant  is  responsible  for  such  neglect. 

The  counsel  for  the  plaintiff  attempt  to  escape  this  conclu- 
sion by  insisting  that,  though  the  defendant  limited  its  re- 
sponsibility, it  still  remains  a  common  carrier,  and  that  such 
carrier  is  responsible  not  only  for  any  want  of  negligence  of 
himself  and  his  servants,  but  for  the  negligence  of  any 
agency  which  he  may  employ  in  his  business. 
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This  proposition  is  misleading.  It  is  not  strictly  correct 
to  say  that  a  common  carrier  is  responsible  for  the  negligence 
of  any  agency  in  his  business,  or  even  for  his  own  negli- 
gence or  that  of  his  servants,  in  the  sense  in  which  his 
responsibility  is  distinguished  from  the  responsibility  of 
another  person.  A  common  carrier  is  bound  to  deliver 
goods  intrusted  to  him,  unless  prevented  by  the  owner,  the 
act  of  God,  or  the  public  enemy.  He  is,  as  the  law  terms 
him,  an  insurer  for  the  safe  carriage  and  delivery  of  goods, 
subject  only  to  the  exceptions  above  mentioned.  If  he  does 
not  deliver  goods  intrusted  to  him,  he  is  responsible,  not 
because  the  goods  were  lost  by  his  neglect,  or  the  neglect  of 
a  servant,  or  by  the  neglect  of  some  agency  which  he  em- 
ployed, but  because  he  insured  their  delivery.  His  respon- 
sibility is  wholly  independent  of  the  neglect  of  any  one.  If 
goods  delivered  to  him  to  be  carried  are  lost  while  in  his  or 
his  servant's  custody,  or  while  in  the  custody  of  some  other 
person  who  is  not  his  servant,  he  is  equally  responsible,  not 
because  he  is  liable  upon  any  principle  of  law  for  the  negli- 
gence of  any  person  who  is  not  his  servant,  but  because  he 
is  bound  by  law  to  carry  and  deliver  safe  all  goods  delivered 
to  him  unless  prevented,  as  before  stated,  by  the  owner,  the 
act  of  God,  or  the  public  enemy.  If  he  has  limited  his 
responsibility  by  special  contract,  and  the  loss  has  been  occa- 
sioned by  the  cause  excepted  in  the  contract,  then  the  owner 
in  order  to  charge  him  must  show  that,  though  the  loss  arose 
directly  from  the  cause  excepted,  that  cause  itself  was  occa- 
sioned by  the  neglect  of  the  carrier.  But,  when  a  public 
or  private  carrier  is  sought  to  be  charged  with  a  loss  occa- 
sioned by  his  neglect,  when  neglect  is  the  foundation  of  the 
plaintiff's  claim,  I  am  not  aware  that  he  is  liable  for  any 
negligence  except  upon  the  same  principles  and  under  the 
same  circumstances  that  any  other  person  is  liable.  I  am 
not  aware  that  he,  more  than  any  one  else,  can  be  made 
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responsible  for  the  negligence  of  persons  who  are  not  his 
servants. 

Undoubtedly  the  defendant  did,  notwithstanding  its  con- 
tract, continue  to  be  a  common  carrier,  but  its  responsibility 
was  limited  to  that  of  an  ordinary  bailee  for  hire.  Now,  an 
ordinary  bailee  for  hire  is  responsible  for  only  ordinary  care, 
and  liable  for  the  neglect  of  himself  or  his  own  servants, 
and  not  for  the  neglect  of  persons  over  whom  he  has  no  con- 
trol. Consequently,  he  is  not  responsible  for  a  loss  occur- 
ring under  the  circumstances  presented  in  this  case.  If  it 
be  admitted  that  the  common  carrier  has  by  his  contract 
limited  liis  responsibility  to  that  of  an  ordinary  bailee  for 
hire,  then  it  cannot  be  consistently  insisted  upon  that  he 
shall  be  held  liable  as  a  common  carrier  who  has  made  no 
express  contract.  To  admit  the  contract,  and  to  deny  any 
effect  to  it,  is  too  much  for  one  proposition.  The  proposi- 
tion of  counsel,  reduced  to  its  essence,  is  simply  this:  that, 
though  the  defendant  has,  by  special  contract,  limited  its 
responsibility  to  that  of  a  private  bailee  for  hire,  it  is  still 
responsible  as  a  common  carrier.  A  proposition  involving 
so  obvious  a  contradiction  cannot  require  further  exposure. 

But  obvious  as  the  fallacy  and  error  contained  in  the  coun- 
sels' proposition  appear  to  me,  the  proposition  itself  seems 
to  be  supported  by  the  decision  of  the  Supreme  Court  of 
California,  in  the  case  of  Hooper  v.  Wells^  Fargo  <&  Co,,  27 
California,  11;  by  the  Supreme  Court  of  Minnesota,  in  the 
case  of  Ckristenson  et  aL  v.  American  Express  Company^ 
15  Minnesota  Reports,  270;  and  by  the  learned  editor  of  the 
American  Law  Register,  in  his  note  to  the  former  case,  Law 
Register,  November,  1865,  page  30. 

In  the  first  case,  the  carrier  made  a  contract  stipulating 
that  he  would  not  be  responsible  except  as  forwarder.  The 
court  construed  the  contract  as  limiting  the  responsibility  of 
the  carrier  to  that  of  forwarder — that  is,  of  an  ordinary 
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bailee  for  hire — ^bnt  they  held  the  carrier  responsible  for  a 
lose  occurring  on  a  tng  or  lighter  which  plied  between  the 
shore  and  an  ocean  steamer,  occasioned  by  the  negligence  of 
the  managers  of  the  tug,  although  they  were  not  subject  to 
the  control  or  orders  of  the  express  company. 

In  respect  to  the  responsibility  of  forwarders,  the  court 
say:  "They  are  not  insurers  like  carriers,  but  they  are 
liable  for  losses  of  goods  while  in  their  custody,  resulting 
from  negligence  of  themselves  and  those  they  employ  in 
their  business  of  forwarders/' 

The  correctness  of  the  first  part  of  this  proposition  cannot 
be  disputed,  nor  do  I  question  the  correctness  of  the  latter 
part,  if  by  "those  whom  they  employ  in  their  business  of 
forwarding,"  the  court  mean  those  who  are  the  forwarders' 
servants,  and  subject  to  their  control  and  orders.  The  court 
further  say,  the  responsibility  of  a  forwarder  is  the  same  as 
that  of  a  warehouseman,  and  "if  a  warehouseman,  instead 
of  using  his  own  warehouse  and  employing  his  own  subordi- 
nates, should,  for  a  stipulated  sum  paid  to  the  owner,  use  in 
his  business  the  warehouse  of  another  person  who  employs 
and  controls  the  subordinates,  there  can  be  no  doubt  that  he 
would  be  liable  for  a  loss  of  the  goods  intrusted  to  his  care, 
occurring  while  in  his  possession,  and  resulting  from  the 
negligence  of  such  subordinates,  although  not  under  his 
control." 

If,  by  the  words  "  intrusted  to  his  care,"  the  court  mean 
to  suggest  a  case  where  the  warehouseman  has  a  contract  to 
keep  the  goods  in  his  own  warehoase,  I  entirely  concur  in  the 
proposition  stated.  But  if  they  mean  that  a  warehouseman 
who  violates  no  contract  by  removing  the  goods  of  his  cus- 
tomer from  his  own  warehouse  into  that  of  another  prudent 
warehouseman  is  responsible  for  a  loss  of  the  goods  resulting 
from  the  negligence  of  the  subordinates  of  such  other  ware- 
houseman, I  cannot  assent  to  it. 
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Suppose  a  warehouseman's  warehouse  should  be  destroyed 
by  fire,  it  would  be  his  duty  to  remove  such  of  the  goods  of 
his  customers  as  were  saved,  to  the  warehouse  of  some  other 
prudent  person,  and  it  cannot  be  insisted  that  he  would  be 
responsible  for  the  loss  of  goods  occurring  there,  resulting 
from  the  negligence  of  servants  of  the  latter  warehouseman. 

If  a  warehouseman  contract  to  keep  goods  in  his  own  ware- 
house, and  he  should  remove  them — in  violation  of  his  con- 
ti-act — to  another  warehouse,  1  suppose  he  would  be  liable  for 
airiosses  there  occurring,  just  as  a  bailee  who  hires  a  horse 
to  go  to  a  particular  place  is  responsible  for  loss  or  injury  to 
the  horse,  should  he  ride  or  drive  him  to  a  different  place, 
and  the  horse  be  lost  or  injured  in  the  prosecution  of  such 
other  journey. 

Again,  the  court  say:  "The  fact  that  the  defendants 
made  use  of  various  public  conveyances,  their  messenger 
with  the  treasure  traveling  a  part  of  the  way  by  stage,  a  part 
by  steam  tug  and  lighters,  and  a  part  by  ocean  steamers, 
makes  no  difference  as  to  their  liability.  For  defendants' 
purposes,  the  managers  of  these  various  conveyances  were 
their  agents  and  employees. 

If,  as  seems  to  be  conceded,  it  was  contemplated  by  both 
the  plaintiff  and  defendants  that  the  defendants  would  not 
use  in  their  business  their  own  vehicles,  but  the  conveyances 
of  others,  not  at  all  subject  to  their  control  or  management, 
and  that  in  the  use  of  those  other  conveyances  the  defendants 
did  not  violate  their  contract,  I  can  not  admit  that  the  de- 
fendants, who,  by  the  admissions  of  the  court,  were  liable 
only  as  ordinary  bailees  for  hire,  were  responsible  for  losses 
occasioned  by  the  negligence  of  the  managers  of  those  con- 
veyances. I  cannot  admit  that  the  managers  of  those  other 
conveyances  were,  in  any  legal  sense,  their  agents  and  em- 
ployees. The  relation  of  master  and  servant,  principal  and 
agent,  does  not  and  cannot  exist  where  the  master  has  no 
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control  over  the  servant,  and  the  principal  no  control  over  the 
agent. 

The  court  farther  say:  "The  defendants  had  the  means 
of  holding  the  proprietors  of  those  various  vehicles  used  in 
their  business  of  expressmen  responsible  to  them,  had  they 
chosen  to  do  so.  If  they  did  not  take  the  proper  means  to 
secure  themselves,  it  was  their  own  fault.'^ 

But  I  cannot  see  how  any  argument  can  be  drawn  from 
this  to  show  that  the  defendants  were  responsible.  Every 
bailee  or  depositary  may  hold  any  one  responsible  for  destroy- 
ing or  injuring  goods  in  his  possession,  but  it  cannot  be 
maintained  that  he  is  responsible  for  such  destruction  or  in- 
jury unless  he,  by  his  negligence,  contribute  to  the  same. 
Besides,  the  plaintiff  had  his  remedy  against  the  proprietors 
of  those  other  conveyances,  which  occasioned  the  loss — see  the 
N.  J,  Steam  Navigation  Co-  v.  Mercham,t%^  Banh^  6  Howard, 
382 — and  it  might  be  retorted  "that  if  he  did  not  take  the 
proper  means  to  secure  himself,  it  was  his  own  fault." 

In  the  Minnesota  case,  it  was  stipulated,  that  the  carrier 
"  was  not  to  be  held  liable  for  any  loss  or  damage,  except  as 
forwarder  only,  or  for  any  loss  occasioned  by  the  perils  of 
navigation  and  transportation."  The  goods  were  received  at 
New  York,  and  were  to  be  delivered  to  Christenson  &  Brother, 
Mankato,  Minnesota.  When  the  goods  reached  St.  Paul, 
they  were  placed  by  the  carrier  on  board  the  steamboat 
"Julia,"  a  boat  belonging  to  the  Northwestern  Union  Pacific 
Company,  and  managed  entirely  by  its  officers  and  servants, 
to  be  transported  to  Mankato.  The  goods  remained  in  charge 
of  the  carrier's  messenger.  The  boat  at  the  time  of  the  ac- 
cident was  strong,  and  in  good  condition.  The  carrier  was 
guilty  of  no  want  of  care  in  selecting  the  Julia  to  transport 
the  goods,  but,  on  the  way,T;he  Julia  was,  through  the  care- 
lessness of  its  officers  and  managers,  run  against  a  snag  and 
sunk,  whereby  the  goods  were  damaged* 
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The  court  say,  that  the  carrier  is  not  exempt  from  the  loss 
by  reason  of  the  stipulation  in  the  bill  of  lading  that  "  it 
was  not  to  be  held  liable  for  any  loss  or  damage  except  as 
forwarder,"  because,  they  say:  "In  our  opinion  *  *  * 
the  effect  claimed  for  this  clause  of  the  receipt  by  the  de- 
fendants is  inconsistent  with  and  repugnant  to  the  scope  and 
intent  of  the  ifesult,  viewed  as  a  whole,  and  in  connection 
with  the  fact  showing  the  defendants'  real  character  and 
mode  of  doing  business." 

In  other  words,  the  court  held  that  the  defendants  were 
common  carriers,  and  that  this  clause  of  their  receipt  did  not 
modify  their  liability  at  aU.  If  the  court  was  correct  in  this, 
it  is  indisputable  that  this  clause  did  not  exempt  the  carrier 
from  responsibility  for  the  loss  claimed. 

In  respect  to  the  other  exception,  "perils  of  navigation 
and  transportation,"  the  court  say:  "The  exception  does 
not  excuse  the  carrier  for  negligently  running  into  perils  of 
the  kind  mentioned.  The  proper  constructions  of  such  words 
is  analogous  to  that  which  is  put  upon  the  words  'perils  of 
the  sea'  in  bills  of  lading.  While  thus  it  would  seem  very 
proper  to  hold  that  a  snag  in  one  of  our  western  rivers  is  a 
peril  of  navigation,  as  appears  to  have  been  done  in  Tennes- 
see, if  a  vessel  is  wrecked  upon  one  through  the  negligence 
of  the  carrier  or  of  those  whom  he  employs  *  *  **  the 
carrier  is  not  absolved.  Under  such  circumstances  the  loss 
is  properly  attributed  to  the  agency  of  man,  not  to  a  peril  of 
navigation." 

Here  again,  we  have  the  same  fallacies  and  misleading 
proposition  which  have  been  exposed  in  a  former  part  of  this 
opinion.  The  sinking  of  a  boat  by  running  on  a  snag  in 
one  of  our  western  rivers  is  undoubtedly  a  "  peril  of  naviga- 
tion." It  is  none  the  less  a  peril  of  navigation  though  it 
occur  by  the  fault  of  the  person  navigating  the  boat.  It  is 
wholly  misleading  to  say  that  it  is  a  peril  of  navigation 

17 
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when  it  results  from  accident  and  without  fault,  and  that  it 
is  not  a  peril  of  navigation  when  it  results  from  negligence. 
When  goods  are  lost  by  reason  of  such  peril,  occasioned  by 
the  negligence  of  the  carrier,  the  carrier  is  responsible,  not 
because  the  goods  were  not  lost  by  an  accepted  peril,  but 
because  he  has  brought  about  the  peril  through  his  own 
carelessness  or  negligence.  He  is  made  responsible  for  his 
negligence,  not  because  he  is  a  common  carrier,  but  because 
he  is  guilty  of  negligence,  and  has  occasioned  loss  thereby. 

In  the  books  which  treat  of  common  carriers,  only  those 
carriers  are  treated  of  who  use  their  own  conveyances;  hence, 
it  is  we  often  find  it  stated  that  the  exception,  <<  perils  of  the 
sea,"  or  "perils  of  the  river,"  included  in  the  carrier's  bill 
of  lading,  does  not  include  the  losses  arising  from  what 
would  be  generally  understood  to  be  "perils  of  the  sea" 
when  occasioned  by  the  negligence  of  the  servants  of  the 
carrier.  In  such  case,  the  carrier  being  the  owner  of  the 
vessel  in  which  the  goods  are  carried,  and  being  responsible 
for  its  careful  navigation,  it  is  not  material  in  eifect  whether 
it  is  held  that  a  loss  arising  from  an  excepted  peril,  brought 
about  by  his  negligence,  is  not  a  peril  of  navigation  within 
the  meaning  of  the  bill  of  lading,  or  that  the  carrier  is  re- 
sponsible for  a  loss  occasioned  by  the  negligence  of  his  ser- 
vants, but  it  is  better  and  more  correct  to  place  the  liability 
in  such  a  case  on  the  latter  ground,  because  to  place  it  on 
the  former  is  misleading. 

Certainly,  as  the  court  say:  "The  exception  does  not 
excuse  the  carrier  for  negligently  running  into  perils,  *  *  * 
nor  shall  he  be  heard  to  set  up  his  own  negligence  to  excuse 
him  from  responsibility."  But,  in  the  case  before  the  court, 
no  negligence  was  imputed  to  the  carrier.  He  did  not  at- 
tempt to  set  up  his  own  negligence  to  excuse  himself  from 
responsibility.  He  set  up  that  by  the  contract  he  was  not  to 
be  liable  for  losses  arising  from  the  perils  of  navigation,  and 
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he  showed  that  the  loss  did  arise  from  a  peril  of  navigation 
without  any  fault  on  his  part.  He  was  not  responsible  for 
the  negligence  of  the  managers  of  the  boat,  as  I  have  before 
shown,  because  he  had  no  control  or  authority  over  them, 
and  as  he  could  be  held  responsible  in  the  case  only  for  neg- 
ligence, it  would  seem  he  was  not  liable  at  all.  I  think  that 
the  conrt  was  misled  by  the  definition  of  "perils  of  naviga- 
tion" which  it  found  in  the  books. 

Clearly,  that  is  none  the  less  a  "peril  of  navigation *'  or  a 
"peril  of  the  sea,"  because  it  is  attributable  to  the  agency 
of  man.  The  very  case  which  is  generally  used  to  define 
and  explain  what  is  a  "peril  of  the  sea,"  is  that  of  a  col- 
lision brought  about  by  negligence.  If  a  carrier's  vessel 
should  collide  on  the  sea  with  another  vessel,  through  the 
fault  wholly  of  the  latter,  it  is  everywhere  admitted  that  he 
would  not  be  responsible  for  a  loss  arising  from  such  a  collis- 
ion of  goods  which  he  was  carrying  under  a  bill  of  lading 
that  exempted  him  from  responsibility  for  loss  arising  from 
"perils  of  navigation"  or  "perils  of  the  sea,"  and  yet  un- 
doubtedly, the  collision  in  such  case  is  attributable  to  the 
agency — nay,  to  the  negligence — of  man.      ' 

I  have  a  profound  respect  for  the  opinion  of  the  learned 
courts  which  I  have  here  noticed,  but  I  think  they  are  op- 
posed to  the  general  current  of  authorities;  that  they  are 
founded  on  fallacious  and  misleading  propositions,  and  that 
they  disregard  the  well-settled  principles  of  law. 

The  motion  for  a  new  trial  is  overruled. 

This  case  was  reversed  in  the  Supreme  Court,  (98  IT.  8.  p.  174)  but  is 
pubUsbed  here  becduse  of  the  importance  of  the  subject,  and  the  fact  that 
the  decision  provoked  great  discussion  at  the  time  in  legal  and  business 
circles.  The  opinion  has  always  been  regarded  as  one  of  the  ablest  deliy- 
ered  by  Judge  Ballabd.    See  Central  Law  Journal,  No.  40,  Oct  1, 1874. 
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THE  UNITED  STATES  t.  THE  LOUISVILLE  & 
PORTLAND  CANAL  COMPANY. 

Cntourr  Couet — Distbiot  op  KxasrrvoEr — Seftbmbeb  3, 

1872. 

PRAOnOB    IN    THE     FEDEBAL     OOURT-^— A    JUSTIOB    OF    THE    SIT- 
PREME   CJOITRT   CAN    SIT    IN   A   OIBOTJIT    TO   WinCH  HE   IS   NOT 

ASSIGNED ^THE   EIGHTS   OF    BONDHOLDERS,   THE   GOVERNMENT 

AND   THE   PUBLIC   IN   THE   LOUISVILLE   AND    PORTLAND    CANAL 
COMPANY   DISCUSSED. 

1.  Notwithstanding  the  Act  of  CJongress  of  June  1, 1872,  if  the  Judge 
of  the  District  Court,  the  Judge  of  the  Circuit,  and  the  Judge  of  the 
Supreme  Court  be  absent,  another  Justice  of  the  Supreme  Court  has  the 
right  to  hear  an  application  for  an  injunction. 

2.  The  corporation,  styled  the  Louisville  and  Portland  Canal  Company 
is  still  in  existence,  and  has  the  right  to  use  and  control  the  canal  and  its 
revenues  so  far  as  contemplated  by  the  acts  of  Kentucky  and  Congress. 

3.  The  only  stockholder  in  the  company  is  the  United  States.  The 
directors  are  naked  trustees  without  interest.  Under  the  legislation  on 
the  subject  there  are  three  parties  interested  in  the  trial.  1st — The  bond- 
holders. 2d — ^The  Government  of  the  United  States.  8d — ^The  general 
public. 

4.  Congress  could  not  by  legislation  impair  the  vested  rights  of  the 
bondholders  by  abolishing  or  limiting  the  tolls  so  as  injuriously  to  affect 
them. 

This  was  an  application  at  the  suit  of  the  United  States  to 
enjoin  the  president  and  directors  of  the  Canal  Company 
from  interfering  with  the  United  States  engineer  officers 
and  contractors  in  the  work  of  improving  and  repairing  the 

canal. 

» 

The  application  was  heard  at  Long  Branch,  N.  J. 
The  facts  are  fnlly  stated  in  the  opinioiu 
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G.  C.  Wharton,  for  United  States. 
James  Speed,  attorney  for  defendant. 

MiLLEB,  J. — Upon  a  bill  in  chancery  directed  to  the  jndges 
of  the  Circuit  Court  of  the  United  States  for  the  district  of 
Kentucky,  an  application  is  made  to  me  at  Long  Branch,  in 
the  State  of  Kew  Jersey,  to  enjoin  the  Louisville  &  Portland 
Canal  Co.  from  interfering  with  the  engineer  officers  of  the 
United  States,  and  the  person  with  whom  they  have  con- 
tracted for  the  work  of  making  certain  repairs  and  improve- 
ments in  said  canal,  under  authority  of  an  act  of  Congress 
appropriating  money  for  that  purpose,  approved  June  10, 
1872.  An  affidavit  of  the  attorneys  of  the  United  States 
accompanies  the  application,  which  shows  that  the  judge  of 
the  District  Court  for  that  district,  the  judge  of  the  Circuit 
Court  of  that  circuit,  and  the  judge  of  the  Supreme  Court 
allotted  to  that  circuit,  are  all  absent  from  and  without  the 
district  and  circuit.  I  am  of  opinion,  therefore,  that  notwith- 
standing the  provisions  of  the  similar  section  of  the  act  to 
farther  the  administration  of  justice,  approved  June  1, 1872, 
I  have  jurisdiction  to  hear  the  motion,  and  that  it  is  my  duty 
to  do  so. 

The  language  of  the  act  under  which  the  agents  of  the 
government  are  proceeding  is  important.  It  is  found  in  the 
act  "  making  appropriations  for  the  repair,  preservation  and 
completion  of  certain  public  works  on  rivers  and  harbors  and 
for  other  purposes,"  and  is  verbatim  as  follows:  "For  the 
continuing  the  work  on  the  canal  at  the  Falls  of  the  Ohio 
river,  three  hundred  thousand  dollars.  And  the  secretary  of 
war  is  hereby  directed  to  report  to  Congress,  at  its  next  ses- 
sion, or  sooner  if  practicable,  the  condition  of  said  canal,  and 
the  provisions  necessary  to  relieve  the  same  from  encum- 
brance, with  a  view  to  such  legislation  as  will  render  the 
same   free  to  commerce  at   the  earliest  practicable  period. 
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subject  only  to  such  tolls  as  may  be  necessary  for  the  super- 
intendence and  repair  thereof,  which  shall  not,  after  the 
passage  of  this  act,  exceed  five  cents  per  ton." 

A  brief  reference  to  the  history  of  this  canal,  and  its  rela- 
tion to  the  government  of  the  United  States,  is  essential  to  an 
understanding  of  the  matter  now  presented  for  consideration. 

By  an  act  of  the  Kentucky  Legislature  of  January  12, 
1825,  a  corporation  was  chartered  by  the  name  of  the  Louis- 
ville &  Portland  Canal  Company,  to  construct  a  canal  around 
the  falls  of  the  Ohio  river,  with  a  capital  stock  of  six 
hundred  thousand  dollars  divided  into  shares  of  one  hundred 
dollars  each,  with  the  right  to  levy  tolls  on  vessels  passing 
through  the  canal.  By  subsequent  statutes  the  capital  was 
increased  to  ten  thousand  shares,  and  the  United  States,  under 
acts  of  Congress,  became  the  owner  of  twenty-nine  hundred 
and  ten  of  said  shares.  The  canal  was  constructed  and  has 
ever  since  been  in  successful  and  profitable  operation;  and 
the  tolls  collected  under  the  limit  of  the  charter  granted  by 
the  State  yielded  such  a  revenue  beyond  what  was  necessary 
to  keep  the  canal  in  repair,  that  by  the  joint  legislation  of 
the  State  and  the  United  States,  and  by  the  consent  of  the 
individual  coi-porators,  a  plan  was  adopted  and  entered  upon 
to  make  the  canal  free  to  the  uses  of  commerce,  except  so  far 
as  might  be  necessary  to  keep  it  in  repair.  This  plan  was 
inaugurated  by  an  act  of  the  Kentucky  Legislature,  passed 
in  1842,  the  provisions  of  which  were  accepted  by  the  stock- 
holders, including  the  United  States.  Its  essential  features 
were,  that  the  surplus  revenues  of  the  corporation  should  be 
used  to  buy  up  all  the  stock  held  by  others  than  the  United 
States,  and  that  when  this  should  be  accomplished,  the  canal 
should  be  transferred  to  the  control  of  the  government  for 
the  use  of  the  public,  subject  only  to  such  tolls  as  might  be 
necessary  for  its  superintendence  and  repair.  This  plan  was 
so  far  carried  out  that  in  the  year  1855,  all  the  shares  other 
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than  those  held  by  the  United  States  had  been  purchased  in, 
except  five  shares  left  purposely  in  the  hands  of  as  many 
individuals  to  qualify  them  to  hold  office  as  directors  of  the 
corporation. 

But  while  this  process  of  extinguishing  the  individual 
shares  had  been  going  on,  it  became  clear  that  the  demands 
of  commerce  required  an  enlargement  of  the  canal  and  a 
change  in  its  place  of  lower  outlet,  which  could  only  be  made 
by  an  additional  or  branch  canal.  The  successful  use  of  the 
tolls  in  buying  in  the  shares  of  private  stockholders,  pointed 
at  once  to  the  means  of  making  this  increase  in  the  capacity 
of  the  canal  without  burdening  either  the  State  or  Federal 
government;  and  by  statute  of  the  Kentucky  Legislature  of 
1857,  and  joint  resolution  of  the  two  Houses  of  Congress  of 
1860,  the  canal  company  was  authorized  to  do  this  work  and 
to  borrow  money  for  that  purpose,  and  pledge  the  faith  of 
the  company  and  its  tolls  or  revenues  on  the  money  so  bor- 
rowed. The  corporation  accordingly  issued  its  bonds  for  one 
million  six  hundred  thousand  dollars,  secured  by  a  mortgage 
on  the  canal,  its  franchises,  and  its  tolls  and  revenues;  and 
proceeded  to  expend  the  sum  realized  on  these  bonds,  in  the 
enlargement  and  improvement  of  the  canal.  It  was  proved, 
however,  that  when  this  money  was  all  expended,  the  canal 
was  still  unfinished;  and  the  Congress  of  the  United  States 
in  the  year  1868,  (sommenced  a  series  of  appropriations  for 
the  purpose  of  completing  the  work,  which  has  been  con- 
tinned  to  the  present  time.  Over  nine  hundred  thousand 
dollars  have  thus  been  appropriated  and  expended  under  the 
control  and  direction  of  the  officers  of  the  government,  and 
the  appropriation  of  1872,  already  referred  to,  was  in  con- 
tinuation of  this  work. 

During  this  time  the  president  and  directors  of  Portland 
Canal  Company  and  the  officers  of  the  United  States  seem  to 
have  acted  in  harmony,  the  xjorporation  collecting  the  tolls, 
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and  paying  for  and  superintending  the  temporary  repairs. 
They  have  also  paid  the  interest  on  the  debt,  and  redeemed 
or  bought  in  about  half  a  million  in  amount  of  the  bonds. 
This  harmony  would  probably  have  continued,  but  for  the 
clause  in  the  present  act  of  appropriation  that,  "after  the  pass- 
age of  this  act  the  tolls  should  not  exceed  five  cents  per  ton.'' 
It  is  the  first  time  that  Congress  has  attempted  to  regulate 
or  limit  the  tolls  to  be  collected  on  vessels  using  the  canal. 
The  rate  thus  limited  would  not  produce  enough  to  make  the 
ordinary  and  necessaiy  repairs,  and  pay  for  the  superintend- 
ence of  the  canal.  It  would  leave  the  interest  on  the  bonds 
unpaid,  and  largely  impair  if  not  destroy  the  security  of  the 
bondholders  for  the  payment  of  the  principal. 

The  president  and  directors  of  the  company  construe  the 
act  as  appropriating  the  money  on  the  condition  that  the 
tolls  shall  be  limited  to  five  cents  per  ton,  and  they  say  that 
an  acceptance  of  the  appropriation  would  be  an  implied  con- 
sent to  this  limitation.  They,  therefore,  notified  the  officer 
in  charge  that  they  refused  to  accept  the  appropriation. 

That  officer,  however,  proceeded  to  let  the  work  and  com- 
mence operations,  and  the  corporation  interfered  by  physical 
force  to  prevent  it,  and  I  am  now  asked  by  the  bill  before 
me,  filed  in  behalf  of  the  United  States,  to  enjoin  the  corpo- 
ration  from  this  interference. 

The  officers  of  the  canal  company  maintain:  1st — That  the 
corporation  is  the  legal  owner  of  the  canal,  and  that  neither 
the  government  of  the  United  States  nor  any  one  else  has 
the  right  to  assume  such  control  of  its  property,  as  the 
action  of  the  engineer  officers  seeks  to  do,  without  the  con- 
sent of  the  directors  of  the  company;  and  2d — ^That  a  due 
regard  to  their  duty  to  the  bondholders  and  other  creditors 
of  the  corporation  forbids  them  from  giving  either  express 
consent,  or  such  consent  as  inaction  would  imply,  to  the 
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assumptiQn  of  the  United  States,  to  redace  the  tolls  found  in 
the  appropriation  act. 

The  United  States,  by  its  counsel,  on  the  other  hand, 
maintain  that  since  the  year  1855,  the  corporation  has  had  no 
existence  as  such,  or  if  it  has  any  existence,  it  is  merely  a 
nominal  one,  as  the  agent  of  the  government  for  whose  sole 
use  it  is  kept  alive;  and  that  as  the  government  owns  prac- 
tically all  the  stock,  it  has,  and  should  have,  the  right  to 
control  the  use,  and  direct  the  changes  and  improvements  in 
the  canal.  This  view  is  supposed  to  receive  additional  force 
from  the  powers  and  duties  of  the  national  government  in 
regard  to  the  navigable  waters  of  the  United  States. 

The  first,  and  perhaps  the  most  important  question,  to  be 
determined  is  the  relation  of  the  coi'poration  and  its  officers 
to  the  possession  and  control  of  the  canal. 

The  proposition  of  the  government  counsel  is  based  upon 
the  idea  that  when,  under  the  act  of  1842,  all  the  private 
stock  had  been  bought,  the  government  became,  without 
other  action,  the  owner,  and  entitled  to  the  possession  and 
control  of  the  canal;  and  that  both  by  operation  of  that 
statute  and  the  necessity  of  the  case,  the  corporation  ceased 
to  have  an  existence,  or  at  least  to  have  any  right  or  title  to 
the  canal;  and  this  argument  is  made  stronger,  in  the  opinion 
of  counsel,  by  the  circumstance  that  at  that  time,  to-wit,  on 
the  81st  day  of  January,  1855,  by  a  report  to  the  Secretary 
of  the  Treasury,  the  directors  advised  him  of  the  purchaee 
of  private  stock,  and  the  readiness  of  the  corporation  to 
transfer  the  custody  of  the  canal  to  the  United  States  so 
soon  as  the  Department  was  prepared  to  receive  it.  But  it  does 
not  appear  that  the  Department  was  ready  to  receive  the 
transfer.  Certainly  no  formal  act  either  of  Congress  or  of 
the  Department,  accepting  this  transfer  or  acknowledging  the 
obligation  on  which  alone  it  was  to  be  so  transferred,  namely, 
to  hold  it  for  the  use  of  the  public  free  of  tolls  except  so 


268  CIECUIT  COUET.  [September, 

The  United  States  y.  The  Louisyille  &  Portland  Canal  Oo. 

much  as  might  be  necessary  for  its  superintendence  and 
repair,  is  shown  or  claimed.  On  the  contrary,  in  reply  to 
the  notification  of  the  company,  the  secretary  requested 
them  to  continue  their  organization  by  retaining  a  share  of 
stock  for  each  director  to  maintain  his  eligibility  as  such, 
and  to  manage  the  affairs  of  the  canal  as  heretofore. 

But  whatever  doubt  may  exist  as  to  the  precise  relations 
of  these  officers  to  the  work  at  that  time,  is  removed  by  the 
subsequent  act  of  1857,  of  the  State  Legislature,  and  the 
joint  resolution  of  Congress  of  1860.  These  have  already 
been  referred  to  as  authorizing  the  company  to  extend  and 
enlarge  the  canal,  and  to  contract  a  debt  for  that  purpose; 
but  as  the  language  of  the  joint  resolution  of  Congress, 
approved  May  24,  1860,  seems  to  me  to  be  conclusive  of  the 
continued  existence  of  the  corporation,  I  will  give  its  pre- 
cise terms.  It  was  resolved:  "That  the  president  and 
directors  of  the  Louisville  &  Portland  Canal  Company  be, 
and  they  are  hereby,  authorized,  with  the  revenues  and  credits 
of  the  company,  to  enlarge  the  said  canal,  and  to  construct  a 
branch  canal  from  a  suitable  point  on  the  south  side  of  the 
present  canal,  to  a  point  in  the  Ohio  river  opposite  Sand 
Island,  sufficient  to  pass  the  largest  class  of  vessels  navi- 
gating the  Ohio  river."  The  resolution  had  two  provisos, 
one  protecting  the  United  States  from  liability  for  the  debt 
so  incurred,  and  the  other  declaring  that  when  the  work  was 
completed,  and  paid  for^  no  more  tolls  should  afterwards  be 
collected  than  was  necessaiy  to  keep  it  in  repair  and  pay  for 
its  superintendence  and  management. 

This  resolution,  beyond  all  controversy,  clearly  recognizes 
three  facts  of  important  bearing  on  the  matter  in  hand: 
Ist — The  existence  of  the  corporation  called  the  Louisville 
&  Portland  Canal  Company.  2d — That  it  had  revenues  and 
credits  which  might  be  sufficient  to  enable  it,  to  raise  means 
for  this  large  and  expensive  work,     3d — That  it  had  the 
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right,  or  it  was  then  given  bo  far  as  the  United  States  could 
give  it,  to  use  these  credits  and  revenues  for  that  purpose. 

It  is  inconceivable  that  this  company  had  any  other  revenue 
than  the  tolls  from  the  canal,  or  any  otiier  credit  than  that 
which  arose  from  the  right  to  these  tolls,  and  the  ownership 
or  control  of  the  canal.  To  me  it  seems  that  this  is  conclu- 
sive of  the  existence  of  the  corporation  and  of  its  right  to 
use  and  control  the  canal  and  its  revenues  so  far  as  was 
necessary  for  the  purpose  contemplated  by  the  act  of  the 
Kentucky  Legislature  and  the  joint  resolution  of  the  two 
Houses  of  Congress. 

But  while  these  considerations  prove  the  continued  exist- 
ence of  the  corporation,  the  validity  of  the  contract  by  which 
they  pledged  the  canal  and  its  revenues  for  the  money  bor- 
rowed for  its  extension,  and  its  duty  to  secure  and  protect 
this  revenue  and  to  do  all  that  lawfully  may  be  done  to  pre- 
vent its  destruction,  or  diversion  from  that  purpose,  it  is  still 
true  that  the  directors  of  this  corporation  occupy  a  very 
peculiar  position,  and  one  widely  different  from  the  directors 
of  railroads,  insurance  companies  and  other  corporations  for 
private  gain.  The  United  States  is  the  only  stockholder  of 
this  corporation.  The  directors  have  really  no  personal  in- 
terest  in  the  corporation  or  its  property.  They  are  to  all 
purposes  what  equity  calls  trustees  without  an  interest,  the 
depositaries  of  a  naked  trust.  For  whom  do  they  hold  this 
trust,  and  for  whose  benefit  must  they  exercise  it?  This  in- 
quiiy,  though  lying  at  the  foundation  of  the  question  to  be 
solved  here,  is  fortunately  not  a  dijficult  one.  There  are 
three  parties  interested  deeply  in  this  trust  and  in  the  man- 
ner in  which  its  duties  shall  be  discharged,  which  I  review 
in  the  order  of  the  superiority  of  their  claims  rather  than 
their  importance. 

1st — The  holders  of  the  bonds,  secured  by  the  mortgage, 
authorized  and  placed  under  a  two-fold  legislative  sanction 
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« 

by  the  Legislature  of  Kentucky  and  the  Congress  of  the 
United  States.  2d— The  United  States,  the  holder  of  all  tt/: 
stock  in  the  corporation,  expending  a  million  of  dollars  beside 
for  the  benefit  of  the  canal;  and,  3d — The  public,  the  com- 
munity, to  whose  use,  free  of  all  charges  but  those  necessary 
to  keep  it  in  operation,  it  has  been  solemnly  dedicated  by  the 
Legislature  of  Kentucky,  by  the  Congress  of  the  United 
States,  and  by  the  action  of  the  corporation  itself,  as  well  as 
by  all  the  acts  of  all  these  parties  from  1842  to  the  present 
time,  so  soon  as  the  enlargement  is  completed  and  the  debt 
thereby  created  discharged. 

As  regards  the  first  of  these,  I  have  no  hesitation  in  ex- 
pressing my  entire  conviction  that  the  bondholders  have  a 
lien  upon^the  revenues  of  the  canal  and  a  right  to  insist  that 
the  coi*poration  shall  protect  these  revenues,  to  the  extent 
necessary  to  make  entirely  safe  the  payment  of  their  debt 
and  its  accruing  interest;  and  that  until  that  debt  is  paid,  or 
the  mortgage  satisfied  or  otherwise  discharged  with  the  con- 
sent of  these  bondholders,  this  right  of  theirs  remains,  with 
the  corresponding  duty  of  the  directors  of  the  corporation. 
But  the  right  of  these  creditors  is  limited  to  this,  and  so 
long  as  their  security  is  unimpaired  it  is  the  duty  of  directors 
to  advance  the  other  interests  I  have  mentioned,  for  which 
they  are  trustees.  The  interests  of  the  United  States  and  of 
the  public  are,  for  present  pui'poses,  identical.  The  govern- 
ment has,  in  all  its  actions,  sho\\Ti  its  desire  and  its  intent, 
that  at  the  earliest  moment  the  public  use  of  the  canal  should 
be  freed  from  all  burdens  save  those  necessary  for  its  repair 
and  management,  and  her  very  act  which  has  given  rise  to 
the  present  opposition  of  the  president  and  directors  is  wholly 
in  the  interest  of  the  public,  and  designed  to  hasten  the  end 
long  contemplated  by  all  parties. 

Now,  if  the  act  of  the  United  States  in  completing  the 
enlargement  of  the  canal  is  an  act  for  the  benefit  of  all  these 
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parties,  the  bondholders  inclusive,  the  resistance  of  the  presi- 
dent and  directors  is  an  act  in  detriment  of  their  trust,  inju- 
rions  to  all  the  interests  confided  to  them,  and  a  mere  arbitrary 
exercise  of  power  which  should  be  restrained.  If,  on  the 
other  hand,  any  one  of  those  interests  would  be  seriously 
prejudiced,  they  should  not  be  disturbed  in  the  exercise  of  a 
reasonable  discretion  in  the  protection  of  that  interest. 

That  the  work  itself  which  is  being  done  by  the  govern- 
ment is  a  useful  and  a  necessary  work  for  the  public  good, 
and  for  that  of  the  United  States,  as  a  stockholder  and  as  the 
representative  of  the  public,  is  undeniable.  That  it  also  adds 
to  the  value  of  the  security  of  the  bondholder,  and  is  to  that 
extent  in  his  interest,  is  equally  clear. 

But  in  regard  to  the  latter,  if,  as  alleged  by  defendant,  the 
work  is  being  constructed  in  a  manner  which  so  far  obstructs 
the  use  of  the  canal  as  will  endanger  the  revenue  from  which 
this  interest  is  to  be  paid,  or  if,  as  the  trustees  seem  to  be- 
lieve, the  work  when  coinpleted  under  the  present  act  of 
Congress,  will  extinguish  the  right  of  the  corporation  to  col- 
lect sufficient  toU  to  pay  both  principal  and  interest  of  their 
debt,  then  the  work  should  not  be  done,  for  these  rights  are 
paramount. 

In  regard  to  the  manner  of  doing  the  work,  the  affidavits 
submitted  satisfy  me  that  no  such  serious  obstruction  to  the 
use  of  the  canal,  or  to  the  repairs  which  the  directors  wish 
to  make,  will  result  from  the  work  as  that  claimed  by  the 
defendant;  none  which  should  be  set  up  for  a  moment  in 
comparison  with  the  great  value  to  all  parties  of  the  vigorous 
prosecution  and  early  completion  of  the  work  of  extension 
and  enlargement 

But  I  am  satisfied  that  the  president  and  directors  are 
honest  in  their  belief  that  an  acquiescence  on  their  part  in 
the  expenditure  of  this  appropriation  on  the  canal,  would 
bind  them  legally  as  an  acknowledgment  of  the  government 
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limitation  of  the  toll — an  acknowledgment  which  would  be  a 
violation  of  their  official  duty.  Of  this  result  they  will  be 
rid,  if  their  action  is  controlled  by  a  competent  court  against 
their  protest.  To  refrain  from  disturbing  the  contractors 
and  engineers  in  expending  this  money,  when  their  hands  are 
tied  by  an  injunction,  raises  no  presumption  of  acquiescence 
in  the  claim  of  the  government  to  reduce  the  toll  to  a  mini- 
mum. 

Should  the  court  so  restrain!  or,  if  they  are  right  in  their 
construction  of  the  statute,  should  they  be  permitted  to  resist 
congressional  interference  in  this  matter? 

This  leads  me  to  a  remark  or  two  on  the  construction  of 
the  appropriation  act.  The  first  sentence  is  a  distinct  and 
clear  appropriation  of  $300,000  for  the  continuance  of  the 
work  in  which  the  government  had  for  several  years  been 
engaged,  and  in  which  it  had  spent,  aside  from  its  stock,  near 
a  million  of  dollars.  The  subsequent  sentence  directs  the 
Secretary  of  War  to  report  to  Congress  what  legislation  is 
necessary  to  relieve  the  canal  of  incumbrance,  so  that  it  may 
be  free  from  all  other  toll  than  what  is  required  for  its  man- 
agement and  repair;  and  this  sentence  declares  that  such  toll 
after  the  passage  of  this  act  shall  not  exceed  five  cents  per 
ton. 

That  the  appropriation  is  absolute  and  independent  of  the 
clause  concerning  toll,  I  have  no  doubt.  It  might  as  well  be 
argued  that  it  was  dependent  on  the  report  of  the  Secretary 
of  War.  Whether,  therefore,  the  toll  be  reduced  or  not,  the 
appropriation  remains  and  should  be  carried  into  eifect. 

When  we  consider  that  the  next  sentence  recognizes  the 
incumbrance  on  the  canal,  no  doubt  meaning  the  one  in  favor 
of  the  bondholderSj  so  often  mentioned  in  this  opinion,  and 
directs  an  inquiry  as  to  what  action  by  Congress  is  necessary 
to  remove  it,  I  can  hardly  believe  that  in  the  same  sentence 
it  was  intended  to  destroy  the  essential  thing  on  which  that 
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incumbrance  rested,  namely,  the  tolls.  The  argument  is, 
therefore,  not  without  force,  that  Congress  meant,  when  they 
said  such  tolls  should  not  exceed  five  cents  per  ton  after  the 
passage  of  this  act — such  act  as  they  contemplated  in  future 
to  pass — ^to  satisfy  or  remove  that  incumbrance. 

It  must  be  confessed  that  the  language  is  not  apt  for  this 
construction;  that  in  their  caution,  the  directors  might  well 
have  supposed  that  Congress  intended  to  limit  the  tolls  at 
once  to  five  cents  per  ton. 

If  this  construction  of  the  statute  be  correct,  then  I  have 
no  hesitation  in  saying  that  that  part  of  it  which  so  limits 
the  tolls  is  void,  for  the  plain  reason  that  it  is  a  legislative 
attempt  to  destroy  vested  rights,  and  a  taking  of  private 
property  for  public  use  without  due  compensation. 

I  think  I  have  shown  that  the  prosecution  of  this  work  is 
for  the  benefit  and  advantage  of  all  concerned;  that  it  does 
not  seriously  interfere  with  the  ordinary  use  of  the  canal,  and 
that  the  accomplishment  of  the  work  will  neither  confer  on 
Congress  the  right  to  regulate  the  toll,  nor  validate  the  at- 
tempt already  made  to  do  so,  if  Congress  really  intended  to 
make  such  an  attempt. 

Under  these  circumstances  I  have  no  hesitation  in  con- 
trolling the  president  and  directors  of  the  canal  company  in 
the  exercise  of  the  great  trust  committed  to  them,  so  far  as 
may  be  necessary  to  permit  this  work  to  go  on,  and  in  exer- 
cising this  control,  I  feel  satisfied  that  I  am  relieving  them 
from  an  embarrassment  and  responsibility  which  they  will 
gladly  rest  on  the  shoulders  of  the  court.  The  injunction 
wiU  be  granted. 

Ordered  accordingly. 
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CLARISSA  0.  HILLER  v,  GILBERT  M.  SHATTUCK. 

CiBouiT  OouBT — ^Eastern  Distbiot  of  Michigan — ISotexber 

Term,  1872. 

new  tbial  in  ejectment — united  8tate8  btatitte — ^afl  to 

FBAOTIOE. 

1.  Where  the  statnte  of  a  State  allows  a  defendant  in  an  ejectment  salt 
a  new  trial  upon  the  payment  of  costs,  this  statute  is  binding  upon  the 
Circuit  Court  of  the  United  States  in  an  action  of  ejectment 

2.  Section  84  of  the  Judiciary  Act  construed :  Whateyer  is  conclusive 
as  to  title  of  land  in  the  State  court,  is  equally  conclusiye  in  the  Federal 
court. 

Josh/n^  for  plaintiff. 

Z.  B.  Taft^  for  defendant. 

The  facts  are  set  forth  in  the  opinion. 

LoNGTEAB,  J. — The  motion  was  argued  by  the  learned 
counsel  on  both  sides  as  involving  a  mere  question  of  prac- 
tice, depending  upon  the  acts  of  Congress  and  rules  of  court 
adopting  the  practice  of  the  State  courts,  and  especially  the 
fifth  section  of  the  recent  act  of  Congress  of  June  1,  1872, — 
71  Stat.  179.  The  question  involved,  however,  stands  upon  a 
broader  and  more  permanent  basis  than  these  rules  of  prac- 
tice. It  is  a  matter  of  right,  and  as  such,  affecting  as  it 
does  title  to  real  estate,  is  binding  upon  this  court.  The 
main  objection  to  the  granting  of  the  motion  stated  in  the 
argument  is,  that  it  is  a  statutory  right,  and  not  a  matter  of 
practice,  and,  therefore,  is  not  included  in  the  practice  acts 
of  Congress,  or  the  rules  of  this  court.     In  this  I  fully  con- 
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cur,  but  because  it  is  a  matter  of  right,  I  hold  that  it  is 
binding  upon  this  court,  and,  except  as  to  the  mode  of  en- 
forcement, is  independent  of  aU  such  statutes  and  rules,  as  I 
will  now  proceed  to  show. 

The  State  statutes  involved  in  this  consideration  are  para- 
graphed 6237  and  6288  of  the  "compilation  of  1871"  of  the 
Statutes  of  Michigan,  2  Compiled  Laws,  1871,  p.  1770, 
being  sections  85  and  36  of  chapter  196,  "  Ejectment,"  which 
are  as  follows: 

"(6237.)  Section  2.  Every  judgment  in  the  action  of 
ejectment,  rendered  upon  a  verdict,  shall  be  conclusive  as  to 
the  title  established  in  such  action  upon  the  party  against 
whom  the  same  is  rendered,  and  against  all  persons  claiming 
from,  through,  or  under  such  party,  by  title  accruing  after 
the  commencement  of  such  action,  subject  to  the  exceptions 
hereinafter  contained." 

"  (6238.)  Section  86.  The  court  in  which  such  judgment 
shall  be  rendered,  at  any  time  within  three  years  tliereafter, 
upon  the  application  of  the  party  against  whom  the  same 
was  rendered,  his  heirs,  executors,  administrators,  or  assigns, 
and  upon  payment  of  all  costs  and  damages  recovered  there- 
by, shall  vacate  such  judgment,  and  grant  a  new  trial  in 
such  cause;  and  the  court,  upon  subsequent  application 
made  within  two  years  after  the  rendering  of  the  second 
judgment  in  said  cause,  if  satisfied  that  justice  will  be  there- 
by promoted,  and  the  rights  of  the  parties  more  satisiiac- 
torily  ascertained  and  established,  may  vacate  the  judgment 
and  grant  another  new  trial;  but  no  more  than  two  new  trials 
shall  be  granted  under  this  section." 

It  is  under  the  first  paragraph  of  the  latter  section  that 
this  motion  was  made. 

By  the  plainest  rules  of  construction  these  two  sections 
must  be  construed  together;  and  if  the  provisions  of  Section 
35  are  binding  upon  the  Federal  courts — as  they  clearly  are, 

18 
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according  to  the  authorities  cited  below — then  the  provisions 
of  Section  36  are  equally  so,  because  they  constitute  excep- 
tions subject  to  which,  among  others,  a  judgment  in  eject- 
ment is  made  conclusive  as  to  title  by  the  former  section. 
If  we  adopt  the  one,  we  must  the  other. 

Section  34  of  the  Judiciary  Act  of  1789,  1  Stat,  at  Large, 
92,  provides:  "That  the  laws  of  the  several  States,  except 
where  the  Constitution,  treaties,  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law  in  the  courts  of 
the  United  States  in  cases  where  they  apply." 

Under  this  section  the  United  States  Supreme  Court  has 
always  and  uniformly  held,  that  local  laws  constituting  rules 
of  property,  and  especially  those  respecting  titles  to  land, 
constitute  rules  of  decision  in  the  Federal  courts,  and  are,  of 
course,  binding  upon  them.  This  doctrine  is  so  well  estab- 
lished, and  so  firmly  engrafted  upon  the  iNTational  jurispru- 
dence, and  I  may  add,  so  well  understood  by  bench  and  bar, 
that  no  argument  or  citation  of  authorities  is  needed  to 
support  it.  I  will,  however,  cite  a  few  of  the  earlier  and 
more  important  decisions  of  the  Supreme  Court  by  which 
the  doctrine  was  established,  and  the  rule  defined,  viz.: 
PoWs  Lessee  v.  Wendell  9  Cranch.  87;  Mutual  Assurance 
Society  v.  Watts^  1  Wheat.  279 ;  Shipp  v.  MUler^s  Heirs^  2 
Wheat.  316;  Gardner  v.  ColUns,  2  Pet.  58;  Thatcher  v. 
Powell,  6  Wheat.  119;  Shelby  v.  Guy,  11  Wheat.  361; 
Jackson  v.  Chew,  12  Wheat.  153;  Green  v.  J^eal,  6  Pet.  291. 

It  is  equally  well  settled  by  the  same  high  authority,  as 
well  as  by  the  numerous  decisions  in  the  United  States  Cir- 
cuit  Court,  that  State  statutes,  like  those  of  Michigan  above 
quoted,  defining  the  effect  of  a  judgment  in  ejectment  upon 
the  title  in  question,  are  "laws  respecting  titles  to  land," 
and  so  within  the  general  rule  last  above  stated.  In  Blan- 
chard  V.  Brown,  3  Wall.  249,  a  statute  of  Illinois,  like  the 
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Michigan  statute  in  all  respects,  being  under  consideration, 
the  court  say:  "This  court,  in  the  case  of  Miles  v.  Cold- 
welly  2  "Wall.  44,  in  construing  a  statute  (of  Missouri)  no 
broader  than  the  Illinois  enactment:  Held,  that  whatever  is 
conclusive  of  the  title  to  land  in  the  courts  of  a  State  is 
equally  conclusive  in  the  Federal  courts;  that  it  is,  in  fact,  a 
rule  of  property."  In  that  case  the  court  not  only  apply  .this 
doctrine  to  the  Illinois  statute,  but  they  mention  those  other 
provisions  of  the  statute  in  respect  to  new  trials,  evidently 
as  constituting  a  part  of  the  same  enactment,  and  of  course 
subject  to  the  same  construction  and  application.  In  addi- 
tion to  the  above  two  cases,  see  Stv/rdy  v.  Jackaway^  4  "Wall. 
176,  in  which  the  above  two  cases  are  cited  and  approved; 
also  Evans  v.  PaMerson^  4  Wall.  224;  Barrows  v.  Kmdred, 
Id.  399.  * 

I  think  enough  has  now  been  said  and  shown  to  furnish  a 
complete  solution  of  the  question  before  the  court,  and  to  es- 
tablish, it  seems  to  me  beyond  a  question,  that  the  statute  of 
Michigan  governing  new  trials  in  ejectment  suits  constitutes 
the  rule  of  decision  for  this  court;  and  such  I  imderstand 
to  have  been  the  uniform  practice  of  this  court. 

The  costs  and  damages  having  been  paid,  the  motion  to 
vacate  judgment,  and  for  a  new  trial,  is  accordingly  granted. 
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CHARLES  BUTLER  v.  JAMES  YOUNG  bt  al. 

ClBOUIT   COTTBT NoBTBEBN    DiSTBIOT    OT    OhIO DeGSMBEB, 

1872. 
Practioe  Act  of  Junb  1,  1872. 

1.  Ak  EquTTABLE  Defeitbe— to  an  action  of  ejectment  cannot  be  per- 
mitted in  the  United  States  Circuit  Court  The  party  seeking  to  make  it 
must  file  his  bill  in  chancery. 

2.  **  Practice  "  defined,  and  the  Practice  Act  construed. 

8.  DiSTENCTiON  BETWEEN  Law  akd  Equity.  —  Neither  Congress  nor 
the  courts  can  do  away  with  the  distinction  between  law  and  equity,  nor 
the  forms  used,  nor  the  causes  and  reasons  which  distinguish  one  from 
the  other. 

C.  W.  A  A.  S.  Hilly  and  Oahom  <b  Swayne,  for  plaintiff. 

Bissell  A  Oorrilly  for  defendant 

The  facts  are  fully  stated  in  the  opinion, 

Shebman,  J. — ^This  is  an  action  at  law,  brought  to  recover 
possession  of  certain  lots  in  the  city  of  Toledo.  It  was 
brought  since  the  enactment  of  the  act  of  Congress  of  June 
1,  1872,  providing  for  the  adoption  by  the  Federal  courts  of 
the  practice,  pleadings,  and  forms  of  procedure,  as  prescribed 
by  the  laws  of  this  State.  The  petition  is  in  the  form  re- 
quired by  the  Ohio  Code.  The  answer  traverses  and  denies 
in  proper  form  the  allegations  of  the  petition,  and  then  pro- 
ceeds by  way  of  a  cross-petition,  to  set  up  a  purely  equitable 
defense,  and  prays  for  equitable  relief.  This  part  of  the 
answer  the  plaintiff  moves  to  strike  off. 

Under  the  practice,  as  established  by  the  Ohio  Code,  this 
would  be  a  good  answer,  and  the  coui*ts  could  proceed  under 
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it  and  determine  the  rights  of  the  parties,  both  legal  and 
equitable;  but  it  is  claimed  by  the  plaintiff  that  the  act  of 
Congress  in  question  does  not  adopt  the  entire  Code  of  Ohio. 
That  act  of  Congress  is  as  follows: 

"That  the  practice,  pleadings,  and  forms  and  modes  of 
proceedings,  in  other  than  equity  and  admiralty  causes,  in 
the  Circuit  and -District  Courts  of  the  United  States,  shall 
conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and 
forms  of  proceedings  existing  in  like  causes  in  Courts  of 
Eecord  of  the  State  in  which  said  Circuit  and  District  Courts 
are  held.'' 

It  will  thus  be  seen,  that  this  law  requires  of  this  court  to 
conform  its  practice,  pleadings,  and  forms  of  proceedings  to 
those  of  the  State  of  Ohio;  yet,  it  exjpressly  excepts  causes 
in  equity  and  admiralty.  This  distinction  between  law  and 
equity  is  recognized  by  the  United  States  Constitution. 
Hence,  the  exception  is  made  in  this  statute  as  to  causes  in 
equity.  Thus,  in  Section  2,  Article  8,  of  the  Constitution, 
it  is  declared,  that  "the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  United  States,"  etc.  The  acts 
of  Congress  of  1789  and  1792,  which  are  the  organic  laws 
of  this  court,  broadly  and  clearly  distinguish  between  reme- 
dies at  law  and  in  equity.  The  Supreme  Court  of  the 
United  States  has  had  repeatedly  the  same  question  before  it, 
aidsing  in  cases  brought  from  States  that  had  abolished  the 
distinction  between  law  and  equity.  The  most  noted  case  is 
that  of  Bennett  v.  Butterworth^  11  Howard,  669,  and  adopted 
and  affirmed  in  cases  reported  in  20  Howard,  22;  Bacon^  Syn- 
ington  <&  liogers  v.  V.  E.  Howard^  and  Fenn  v.  Holme^  21 
How.  486.  This  case  came  up  from  Texas,  where,  by  statute, 
the  forms  and  rules  of  pleading  have  been  abolished,  and 
there  is  no  distinction  in  its  courts  between  cases  at  law  and 
in  equity.     Chief  Justice  Taney  says:  "Whatever  may  be 
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the  laws  of  Texas  in  this  respect,  they  do  not  govern  the 
proceedings  in  the  courts  of  the  United  States;  and  although 
the  forms  and  practice  in  the  State  courts  have  been  adopted 
in  the  Circuit  and  District,  yet  the  adoption  of  the  State 
practice  must  not  be  understood  as  confounding  the  princi- 
ples of  law  and  equity,  nor  as  authorizing  legal  and  equitable 
claims  to  be  blended  together  in  one  suit.  The  Constitution 
of  the  United  States  in  creating  and  defining  the  judicial 
power  of  the  general  government,  establishes  this  distinction 
between  law  and  equity,  and  a  party  who  claims  a  legal  title, 
must  proceed  at  law,  and  may  undoubtedly  proceed  according 
to  the  forms  of  practice  in  such  cases  in  the  State  courts. 
But  if  the  claim  be  an  equitable  one,  he  must  proceed  accord- 
ing to  the  rules  prescribed,  regulating  proceedings  in  equity 
in  the  courts  of  the  United  States." 

These  decisions  of  the  Supreme  Court,  the  provisions  in 
the  acts  of  Congress,  and  the  constitutional  provision,  I  deem 
decisive  of  the  question  before  me;  even  if  the  act  of  June 
1,  1872,  now  under  consideration,  did  not  expressly  except 
equity  cases  from  its  operation,  it  could  not  be  recognized  as 
valid.  Because  of  the  constitutional  proviso,  I  hold  that 
neither  Congress  nor  the  courts  can  do  away  the  distinction 
between  law  and  equity,  nor  the  forms  used,  nor  the  causes 
and  reasons  which  distinguish  the  one  from  the  other.  In 
the  case  before  us  the  plaintiff'  claims  a  cause  of  action  at 
law.  The  defendants  set  up  a  defense  that  is  an  equitable 
one,  probably  cognizable  in  a  court  of  equity.  He  cannot 
set  up  such  a  defense  in  answer  to  an  action  at  law.  He 
must  tile  his  bill  in  chancery. 

I  might  stop  here,  as  the  reasons  above  given  are  decisive 
of  this  motion;  but  it  was  claimed  in  the  argument  of  this 
case,  as  it  has  been  frequently  in  other  similiar  cases  of  late, 
that  as  the  plaintiff"  has  brought  these  defendants  into  this 
court,  and  adopted  the  form  of  pleading  used  in  the  State 
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courts  as  against  them,  that  they  have  the  right  in  the  de- 
fense to  use  the  same  mode  of  pleading  allowed  by  the  State 
practice,  and  that  Congress,  in  using  the  term  '^ practice"  in 
the  act  in  question,  intended  the  parties  should  use  the  same 
forms,  and  possess  the  same  rights  that  they  had  in  the  State 
courts.  In  answer  to  this,  it  may  be  suggested  that  too  wide 
and  general  meaning  and  definition  is  given  to  the  word 
"practice."  According  to  Bouvier,  and  adopted  byllVebster, 
it  is  "the  form,  manner,  and  order  of  conducting  and  carry- 
ing on  suits  and  prosecutions,  through  their  various  stages, 
according  to  the  principles  and  rules  laid  down  by  the  courts." 
According  to  this  definition,  the  word  "practice"  means,  the 
rules  adopted  by  every  court  to  facilitate  the  transaction  of 
the  business  before  it  in  a  proper  and  orderly  manner. 
Sometimes  these  rules  are  printed,  and  called  "rules  of  prac- 
tice." Sometimes  they  are  embodied  in  statutes — ^but  per- 
haps as  frequently  they  are  unwritten,  but  well  known  and 
recognized  by  the  bar  and  enforced  by  the  court.  By  virtue 
of  the  law  in  question,  and  in  this  sense  and  meaning,  this 
court  will  and  has  adopted  the  practice  of  the  State  courts  of 
Ohio,  but,  in  doing  this,  no  construction  wiH  be  given  to  this 
law  that  will  in  any  manner  change,  alter,  or  add  to  the  juris- 
diction of  the  United  States  courts,  nor  deprive  any  suitor 
in  those  courts  of  any  substantial  right  conferred  upon  him 
by  any  act  of  Congress;  nor  will  we  hold  that  any  positive 
statutory  regulation  of  the  practice  in  this  court  is,  by  impli- 
cation, repealed  or  changed  by  this  law.  Care  and  caution 
will  be  used,  that  substantive  rights  given  by  the  State  laws 
shall  not  be  confounded  with  what  is  mere  practice  in  the 
State  courts.  In  this  connection  I  may  mention,  among 
other  matters,  the  right  to  bring  an  absent  or  non-resident 
defendant  into  court  by  publication,  or  the  right  to  a  second 
trial,  which  are  not  matters  of  mere  practice,  but  are  substan- 
tial rights  conferred  by  the  statute  of  the  State,  and,  in  my 
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opinion,  were  not  contemplated  by  Congress  by  the  law  in 
question  to  be  given  to  parties  in  this  court. 

By  virtue  of  this  law,  the  forms  and  distinctions  between 
actions  of  law,  and  the  forms  of  pleading,  that  were  used  in 
common  law  courts,  are  abolished,  and  the  requisitions  and 
forms  of  pleading,  and  the  rules  governing  them,  as  adoptedb 
and  required  by  the  Ohio  Code,  will  be  used  and  recognized, 
on  the  law  side  thereof,  by  this  court.  "John  Doe,"  the 
common  counts,  and  the  general  issue,  have  no  longer  a  home 
or  habitation  in  this  State,  and,  like  many  other  past  joys  and 
pleasures,  will  soon  be  forgotten.  The  various  kinds  of  pro- 
cess,  writs,  forms  of  journal  entries,  and  modes  of  proceed- 
ings  in  court,  must  conform  to  the  practice  of  the  State 
courts,  and  the  State  statutes,  and  the  rules  and  decisions  of 
the  State  Courts  on  these  subjects  must  be  the  rule  of  decis- 
ion and  pi*actice  in  the  United  States  courts. 
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BENJAMIN  LUCE  v.  THE  SPRINGFIELD  FIEE   & 

MARINE  INSURANCE  CO. 

CrBCurr  Coijbt — ^Western  Distbiot  of  Michigan — ^Mabch, 

1873. 

1.  iNSUBAircE  PoLiCT  —  CoMPBOMisE.— A  Compromise  agreement  to 
constitute  a  good  defense  to  a  suit  upon  any  insurance  policy,  must  be 
binding  upon  both  parties,  and  of  such  a  character  as  to  operate  as  a 
satisfaction  of  the  contract  of  insurance. 

2.  Valued  Polict. — ^A  policy  enumerating  certain  articles  with  figures 
indicating  dollars  placed  opposite  to  each,  does  not  constitute  a  valued 
policy. 

0.  E.  Corhitt  and  Z.  Z>.  Norrisy  for  plaintiff. 
Hughes^  (fBrien  &  Smiley ^  for  defendant. 
The  facts  are  sufficiently  stated  in  the  opinion. 

WiTHET,  J. — Luce  brings  this  action  as  the  assignee  of  a 
policy  of  insurance,  issued  by  the  defendant  to  James  H. 
Roberts,  dated  February  28, 1871,  insuring  Roberts  "against 
loss  or  damage  by  fire  to  the  amount  of  $2,500,  for  one  year, 
on  his  oil  paintings,  consisting  of  landscapes  and  portraits, 
as  per  schedule,  $7,500  other  insurance."  In  the  printed 
portion  of  this  policy  is  this  clause:  "  Said  loss  or  damage 
to  be  estimated  according  to  the  true  and  actual  cash  Talue 
of  the  said  property  at  the  time  the  same  may  happen." 

The  schedule  referred  to  in  the  policy  was  made  up  and 
furnished  by  the  insured  to  defendant's  agents  some  two  or 
three  days  after  the  application  for  insurance,  and  subsequent 
to  the  date  of  the  policy,  enumerating  one  hundred  and  five 
paintings;  opposite  each  is  extended  in  figures  what  pur- 
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ports  to  be  Roberts'  estimate  of  value.  I  say  Roberts'  esti- 
mate, because  it  is  in  proof  Xhat  the  figures  indicate  his 
valuation.     The  schedule  reads: 

"President  Taylor  and  Cabinet,  $1,000;  President  Harri- 
son and  Cabinet,  $1,000 ;  one  full-length  portrait  of  Wash- 
ington, $1,000;  General  Taylor  and  the  Battle  of  Buena 
Vista,  $3,000,"  etc,  comprising  one  hundred  and  five  paint- 
ings, the  aggregate  of  the  sums  extended  amounting  to 
$45,900.     Three  questions  are  presented: 

1st — ^Was  there  a  compromise  between  Roberts,  plaintiff's 
assignee,  and  defendant  and  the  other  companies  that  issued 
policies  insuring  the  property? 

2d — Was  the  policy  issued  by  defendant  a  valued  policy! 

3d — ^What  is  the  measure  of  damages? 

Four  companies  issued  policies  covering  the  property  in 
question,  three  of  them  insuring  $2,500  each,  and  one  $2,- 
400,  making  $9,900  insurance.  Defendant's  policy  was  for 
$2,500;  the  Phoenix,  of  Hartford,  $2,500;  the  Home,  of 
New  York,  $2,500,  and  the  Queen,  of  Liverpool  and  London, 
$2,400.  Mr.  Ireton,  the  general  agent  and  adjuster  of  the 
Phcjenix,  visited  Grand  Rapids,  and  under  claim  that  he  rep- 
resented, for  purposes  of  settlement,  all  the  companies,  ob- 
tained an  understanding  with  the  insured  that  the  companies 
would  'pa.ypro  rata^  and  the  insured  would  accept  $3,000  in 
full  satisfaction  of  the  four  policies.  All  the  paintings,  save 
two,  having  been  destroyed  by  fire,  Roberts  claimed  $9,900 
full  insurance.  Ireton  claimed  the  paintings  were  worthless 
as  works  of  art,  and  of  trifling  value.  The  evidence  shows 
that  Ireton  had  not  authority  to  bind  all  the  companies,  con- 
sequently his  promise  that  any  company  for  which  he  was 
not  authorized  to  act  would  give  Roberts  a  draft  for  its  pro- 
portion, was  not  binding  on  such  company.  From  which  it 
follows  that  as  to  all  the  policies  there  was  no  binding 
compromise. 
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By  the  terms  of  the  arrangement,  Roberts  was  to  receive 
drafts  from  the  companies  as  soon  as  they  could  arrive  from 
Detroit,  where  defendant  and  the  Queen  were  represented  by 
general  agent  and  adjuster.  The  two  drafts  from  Detroit 
were  received  within  two  or  three  days  by  the  local  agents 
at  Grand  Kapids,  who  offered  them  to  Roberts  if  he  would 
receipt  and  surrender  the  policies  of  those  companies.  A 
few  days  after  this  Roberts  transferred  to  plaintiff,  Luce,  all 
the  policies  remaining  in  his  hands,  and  his  rights  in  the 
surrendered  Phoenix  policy.  No  draft  in  behalf  of  the 
Home  Company  was  received  by  the  local  agents,  nor  was 
one  drawn  or  tendered  to  Roberts  in  behalf  of  the  Home 
until  the  trial  of  this  cause. 

Mr.  Ireton,  at  the  time  of  the  arrangement  of  compromise, 
gave  Roberts  a  draft  for  $757.58  on  the  Phoenix  Company, 
being  its  proportion  of  the  $3,000  to  be  paid  in  compromise, 
and  took  up  the  policy  of  that  company.  The  tender  by 
defendent  and  the  Queen  was  conditioned  that  Roberts  sur- 
render and  receipt  the  policies.  It  would  seem  that  such 
incomplete  tender  by  two  companies,  and  no  seasonable  ten- 
der by  the  Home,  would  present  another  good  reason  why 
the  compromise  was  not  effected,  if  a  tender  and  readiness 
to  perfonn  were  necessary.  But  standing  as  a  mere  agree- 
ment of  compromise,  it  must  have  been  one  which  would 
operate  as  a  satisfaction  of  the  contracts  of  insurance  before 
such  agreement  can  be  offered  as  a  defense  to  an  action  on 
the  policies.  A  compromise  agreement  like  accord  and  sat- 
isfaction, in  order  to  take  away  the  right  of  action  on  the 
original  contract,  must  be  an  agreement  which  is  substituted 
for  the  pre-existing  obligation.  It  must  bind  both  parties  so 
that  suit  may  be  maintained  by  either,  to  enforce  the  same. 
I  think  neither  party  was  bound  by  the  compromise  arrange- 
ment, except  so  far  as  it  was  executed,  as  it  undoubtedly  was, 
with  the  Phoenix  Company. 
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The  qnestion  of  valued  policy  is  not  so  free  from  diffi- 
culty. This  policy  runs  very  close  to  th6  dividing  line  b-^ 
tween  an  open  and  a  valued  policy,  but  after  much  consider- 
ation it  is  my  opinion  that  this  is  not  a  valued  policy.  Such 
a  policy  determines  beforehand,  the  amount  for  which  the 
insurer  is  liable  in  case  of  loss,  and  is  inserted  in  the 
policy  as  a  fixed  sum,  to  be  paid  if  loss  occurs.  It  does 
more  than  merely  value  the  property  insured,  it  values  the 
loss.  To  do  this  the  policy  must  amount  to  a  contract,  either 
to  pay,  in  case  of  loss,  a  stipulated  sum;  or  that  the  property 
shall  be  estimated  at  a  stipulated  sum  in  case  of  loss.  Such 
seems,  fairly  stated,  to  be  the  rule  of  the  books.  Flanders 
on  Fire  Insurance,  45;  Phillips  on  Ins.  §  1178,  1180,  1213 
Harris  v.  The  Eagle  Fire  Insurance  Co,,  5  John.  R.  368 
Laurent  v.  Chatham  Fire  Insurance  Co,j  1  Hall  R.  52,  53 
Walkbce  et  ah  v.  Insv/rojnce  Co.^  1  Bennett's  Fire  Ins.  Cases, 
412. 

An  agreement  between  the  insurer  and  insured  that  the 
property  shall  be  estimated  at  a  certain  sum,  would  make  a 
valued  policy,  and  the  question  is,  was  that  done  in  this  easel 
It  has  been  held,  when  the  policy  describes  the  property,  and 
contains  a  clause  "valued  at,"  or  "agreed  value,"  or  "worth," 
followed  by  a  specific  sum,  that  such  words  indicate  a  valued 
policy,  because  amounting  to  an  agreement  that  in  case  of 
loss,  the  property  shall  be  estimated  of  the  value  stated. 

If  the  policy,  after  describing  the  property,  had  added 
only  "value  $10,000"  or  other  sum,  this  might  probably,  by 
analogy  with  decided  cases,  be  held  a  valued  policy;  and  yet, 
it  would  then  seem  not  to  be  within  the  idea  of  a  valued  pol- 
icy as  defined  in  the  books,  but  to  value  the  property,  not  the 
loss;  between  valuing  the  property  and  valuing  the  loss,  the 
books  have  attempted  to  make  distinction,  and  yet  it  verges 
upon  a  distinction  without  a  difference,  when  we  consider  the 
cases  cited  to  illustrate  and  support  the  rule;   and  yet,  in 
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principle,  there  is  a  clear  distinction,  though  not  always  exem- 
plified by  the  adjudicated  cases.  The  tendency  of  the  cases 
is  to  hold  that  valuing  the  property  values  the  loss,  and  is  in 
the  right  direction. 

But  does  this  policy  indicate  such  an  agreement  between 
the  parties?  I  read  this  policy  as  if,  instead  of  the  words 
"as  per  schedule,"  it  ran  thus:  "Do  insure  James  H.  Rob- 
erts against  loss  or  damage  by  fire,  to  the  amount  of  $2,500, 
for  one  year,  on  his  oil  paintings,  consisting  of  landscapes 
and  portraits,  viz: 

"President  Taylor  and  Cabinet,  $1,000;  President  Harri- 
son and  Cabinet,  $1,000;  one  full  length  portrait  of  Wash- 
ington, $1,000;  General  Taylor  and  the  Battle  of  Buena 
Vista,  $3,000,"  and  so  on,  with  the  ^jntire  list  of  105 
paintings. 

Now  unless  the  court  interpolates  into  this  contract  some 
word  or  words,  not  there,  before  the  sign  of  dollars,  in  each 
instance,  indicating  that  the  figures  represent  agreed  values, 
as  "worth,"  "  valued  at,"  "value,"  or  "agreed  value,"  it  is  not 
clearly  seen  how  the  policy  can  be  held,  according  to  adjudi- 
cated cases,  or  upon  principle,  to  be  an  agreement  that  in 
case  of  loss,  such  amounts  shall  be  the  estimated  value  of 
the  paintings  named.  Especially  is  it  difficult  to  so  read  the 
contract,  when  further  on,  in  the  printed  portion  of  the  pol- 
icy, is  the  express  stipulation  that  "  the  loss  or  damage  is  to 
be  estimated  according  to  the  true  and  actual  cash  value  of 
the  property  at  the  time  the  same  may  happen." 

If  the  written  part  of  the  policy  is  inconsistent  with  the 
printed  portion,  the  latter  must  give  way  to  the  former.  This 
is  a  well  established  rule  in  reference  to  policies  of  insurance, 
but  I  am  unable  to  say  that  there  is  any  inconsistency,  and 
certainly  the  rule  is  as  well  settled  that  the  different  classes 
must  be  made  to  harmonize  if  possible.  They  are  not  in- 
consistent, but  in  harmony,  when  read  together.     Without 
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further  diBcnssion,  I  hold,  for  the  reasons  stated,  that  this  is 
not  a  valued  policy. 

The  only  question  remaining  is,  as  to  the  rule  of  damage. 
The  plaintiffs  only  testimony  on  this  subject  is  that  given 
by  Roberts,  the  insured,  who  says  in  his  judgment,  the  paint- 
ings were  worth  forty-five  thousand  dollars.  Roberts  is  an 
old  man,  and  has  for  thirty  years  been  engaged  in  painting; 
but  when  his  testimony  is  weighed  in  the  light  of  the  evi- 
dence produced  by  the  defendent,  no  one  can  justly  conclude 
otherwise  than  that  Roberts'  judgment  is  not  a  safe  criterion 
of  the  value  of  these  paintings.  The  basis  of  his  judgment 
was  not  stated,  and  I  have  little  doubt  no  just  basis  for  his 
extravagant  valuation  exists. 

On  the  part  of  the  defendant  there  were  four  persons  testi- 
fied, all  of  whom  speak  from  knowledge  of  works  of  art, 
including  paintings.  One,  for  thirty  years  has  been  a  suc- 
cessful portrait  painter;  two  have  been  and  are  extensive 
dealers  in  paintings  and  works  of  art,  importing  from  Europe, 
and  evincing  a  discriminating  judgment  of  art  works.  They 
all  testify  that  as  works  of  art,  these  paintings  had  no  value. 
Their  judgment  was  based  upon,  and  they  testified  in 
reference  to,  the  two  paintings  which  were  not  destroyed. 
Portraits  of  "John  Wesley,"  and  "Governor  Bouck,"  which 
were  by  Roberts,  the  insured  declared  to  be  of  average  merit 
with  the  paintings  destroyed,  as  I  have  the  testimony,  though 
it  is  claimed  he  qualified  this  statement  as  to  "Wesley." 
But  take  "Governor  Bouck"  as  a  standard.  The  witnesses 
say  these  two  paintings,  which  were  produced  in  court,  are 
worthless  as  works  of  art.  Both  paintings  were  thus  char- 
acterized; that  of  "Wesley"  utterly  worthless,  and  that  of 
"Governor  Bouck"  as  very  inferior;  it  has  "hardness  of 
color  or  surface  texture,  wanting  in  drawing,  wholly  defect- 
ive in  composition,  coloring  and  everything.  They  do  not 
come  under  the  head  of  art." 
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It  is  said  by  these  witnesses,  that  landscape  paintings  of 
like  inferior  quality,  would  be  worth  more  than  portraits,  be- 
cause they  would  sell  better  at  auction  to  persons  without 
taste,  or  ignorant  of  art  or  of  the  value  of  paintings.  They 
say  landscapes  of  like  want  of  merit  might  bring  twenty-five 
to  fifty  dollars,  at  auction.  Portraits  of  "Governor  Bouck" 
might  bring  twenty-five  to  thirty  dollars,  for  the  sake  of 
having  a  copy  of  Elliott's  original  painting,  but  such 
portraits  as  "John  Wesley,"  would  be  utterly  worthless. 
Paintings  find  their  market  value  mainly  from  their  qual- 
ity and  the  name  of  the  artist.  There  are  in  this  list 
of  paintings  eighty-eight  portraits,  four  groups  of  por- 
traits, five  battle  pieces,  four  historical  pieces,  and  foui- 
landscapes.  Under  the  evidence,  it  is  somewhat  doubtful 
what  the  value  of  the  destroyed  paintings  may  be,  but  the 
proofs  will  justify  me  in  finding  about  $3,000  as  the  value, 
particularly  if  aided  by  the  fact  that  the  defendant,  with  the 
"Home"  and  "Queen"  come  into  court  and  tender  at  this 
rate;  while  in  my  opinion,  $3,000  is  the  full  value  of  the 
paintings  in  any  and  every  aspect  of  the  case;  and  I  am  not 
disposed,  in  view  of  all  the  facts,  to  fix  the  amount  less. 

Defendant  is  liable  for  $757.58  of  this  value,  and  $44.20 
for  nine  months'  interest.  Judgment  for  plaintiff  $801.78, 
and  coBts. 


288  CIRCUIT  COURT.  [December, 

W.  E.  Tait  6t  al.  v.  New  York  Life  Ins.  Oo. 


W.  E.  TAIT  KT  AL.,  HEIES  OF  SAMUEL  BOND, 
Deceased,  v.  NEW  TOEK  LIFE  INS.  CO. 

CiBOurr  CouBT— Wbotbbn  Distbiot  of  Tkiwesseb— Deoem- 

BEB  10,  1873. 

IN8UBANCE POLIOY — FOBFEITUBE OONBITIONB   FBEOEDENT. 

1.  A  policy  of  insurance,  which  indemnifies  a  public  enemy  against 
loss  in  time  of  war,  is  unlawful ;  and  where  entered  into  before  hostili- 
ties, is  abrogated  when  they  occur.  The  relations  it  establishes  are  illegal 
between  belligerents. 

2.  Where  a  life  policy  provides  that  it  shall  be  void  upon  the  non-pay- 
ment of  premiums  within  the  time  prescribed,  such  payment  is  a  condi- 
tion  precedent ;  time  is  of  the  essence  of  the  contract,  and  there  can  be 
no  recovery  if  punctual  payment  is  omitted. 

8.  Where  the  performance  of  a  condition  precedent  becomes  unlawful, 
or  by  the  act  of  God,  impossible,  this  will  not  authorize  a  recovery  upon 
the  contract  without  performance.  Such  case  distinguished  ttom  those 
in  which  subsequent  impossibility  and  illegality  are  relied  upon  as  a 
defense. 

4.  A  contract  of  insurance,  the  continuance  of  which  depends  upon  the 
election  and  acts  of  the  insured,  is  not  like  a  debt,  the  obligation  of  which 
is  absolute,  and  which  is  suspended  only  by  war. 

5.  The  relations  between  the  members  of  a  corporation  for  mutual 
insurance  present  all  the  evils,  and  are  dissolved  by  war  for  the  same 
reasons,  as  those  between  ordinary  copartners. 

6.  The  reasons  for  the  dissolution  of  executory  contracts  by  war  are 
not  alone  that  such  contracts  involve  intercommunion  across  the  hostile 
lines,  or  that  they  relate  to  property  liable  to  capture ;  but  more  especially 
because  their  execution  increases  the  resources  of  the  enemy. 

7.  A  court  of  equity  has  no  authority  to  decree  the  specific  performance 
of  an  agreement  in  favor  of  a  party  who  has  failed  to  perform  a  condition 
which  is  of  the  essence  of  the  contract,  although  prevented  by  its  becom- 
ing subsequently  illegal  or  impossible  by  act  of  Ood. 

8.  A  court  of  equity  will  not  relieve  a  party  from  the  effect  of  omitting 
to  perform  an  act,  although  the  omission  was  caused  by  subsequent  ille- 
gality or  impossibility  arising  from  the  act  of  Ood,  where  such  act  was 
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merely  optional,  and  the  other  party  had  no  right  to  enforce  its  per- 
formance. 

9.  The  agency  of  one  representing  an  insurance  company,  authorized 
to  receive  premiums  and  renew  policies,  becomes  unlawful  when  the 
insured  and  insurer  become  public  enemies. 

Humes  <&  Poston^  for  plaintijffs. 

Randolph^  HwrwmonA  and  Jordan^  for  defendants. 

The  plaintiffs  Ir  this  case  are  the  legal  representatives  of 
Dr.  Samuel  Bond,  who  died  August  8th,  18G2.  The  facts 
upon  which  the  principal  questions  of  law  in  this  case  rest, 
are  as  follows:  Dr.  Bond,  in  his  lifetime,  viz.:  on  October 
17th,  1854,  procured  a  policy  of  insurance  upon  his  life  for 
the  sum  of  $5,000,  from  the  defendants,  the  New  York  Life 
Insurance  Company,  then  and  now  a  corporation  for  mutual 
insurance,  organized  and  doing  business  under  the  laws  of 
the  State  of  New  York,  and  having  its  home  office  in  the 
city  of  New  York.  Dr.  Bond  then  was,  and  continued  until 
his  death,  a  resident  of  the  State  of  Tennessee.  The  policy 
was  issued  in  the  usual  manner  from  the  home  office  of  the 
company  in  New  York,  the  application  being  made  and  the 
policy  being  transmitted  through  their  then  local  agent  I.  B. 
Kirtland  at  Memphis,  Tennessee.  By  the  tenns  of  the 
policy  the  insured  was  to  pay  an  annual  premium  of  $224.50 
on  the  17th  day  of  October  in  each  year  daring  the  continu- 
ance of  the  policy;  and  upon  his  compliance  therewith  the 
defendants  were  at  his  death  to  pay  to  his  representatives  the 
amount  of  the  policy.  Amongst  other  things  the  policy  also 
provided,  that  in  case  the  insured  "shall  not  pay  the  said 
premiums  on  or  before  the  several  days  hereinbefore  men- 
tioned for  the  payment  thereof,  then,  and  in  every  such  case, 
the  said  company  shall  not  be  liable  for  the  payment  of  the 
sum  insured  or  any  part  thereof,  and  tliis  policy  shall  cease 
and  determine."     The  annual  premiums  were  duly  paid  at 

19 
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maturity  by  the  deceased  to  the  local  agent  at  Memphis,  up 
to  and  including  the  year  1860;  the  last  payment  being 
made  in  October  of  that  year.  Kirtland  continued  to  act  as 
the  agent  of  the  company  at  that  point  until  sometime  in 
July  or  August,  of  the  year  1861,  when  all  intercourse  be- 
tween the  people  of  the  State  of  Tennessee  and  those  of  the 
loyal  states  was  cut  off  by  the  breaking  out  of  actual  hostili- 
ties; whereupon  he  ceased  to  act  further  as  such  agent,  and 
has  never  since  acted  in  that  capacity.  On  or  before  the  17th 
of  October,  1861,  a  tender  of  the  premium  due  in  that  year 
was  made,  on  behalf  of  the  insured,  to  the  former  agent, 
Kirtland;  which  tender  was  refused.  Kirtland  then  had  no 
receipts  for  the  said  premium,  signed  by  the  home  officers  of 
the  company,  in  his  possession.  The  officers  of  the  com- 
pany had  no  knowledge  of  the  tender  until  after  the  death 
of  Dr.  Bond,  nor  did  they  ever  communicate  with  Kirtland 
in  reference  to  the  same.  The  powers  and  duties  of  the 
agent  sufficiently  appear  in  the  opinion  of  the  court.  This 
suit  was  brought  in  October,  1869,  to  recover  the  amount  of 
the  insurance,  less  the  unpaid  premiums. 

Emhons,  J. — Tliis  is  an  action  upon  a  policy  of  life  insur- 
ance. The  policy  was  issued  some  years  before  the  war,  and 
the  premiums  paid  to  1861,  when  the  agency  at  Memphis 
ceased  in  consequence  of  the  war.  A  tender  was  afterwards 
made  in  due  time  to  the  former  agent,  of  all  sums  due  before 
the  death,  which  was  in  that  year.  The  contract  contains 
the  following  clause:  "It  is  the  true  intent  and  meaning 
hereof  that  if  the  insured  shall  not  pay  the  said  premiums 
on  or  before  the  said  days,  together,"  etc.,  this  policy  *<  shall 
cease  and  determine."  Across  the  face  of  the  first  and  all 
other  receipts  taken  by  the  assured  for  the  premiums  paid, 
is  printed  conspicuously,  in  large  type  of  italics  and  capitals 
and  in  red  ink,  the  following:  "Premiums  not  paid  when 
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due  according  to  the  terms  of  the  policy,  annuls  the  same, 
but  it  may  be  renewed  at  the  home  office  within  a  reasonable 
time,  upon  satisfactory  evidence  of  good  health  being  fur- 
nished." The  acts  by  which  alone  the  policy  can  be  con- 
tinued in  life,  involve  not  only  the  exercise  of  continuous 
active  duties  on  the  part  of  agents,  but  constant  intercom- 
munion across  the  hostile  lines.  Every  receipt,  in  unambig- 
uous terms,  tells  the  insured  no  payment  is  good  imless  the 
party  who  claims  the  right  to  accept  it  holds  an  authenti- 
cated form,  signed  by  the  president,  vice-president  or  actuary, 
which  necessarily  must  be  transmitted  from  the  home  office 
to  the  local  agent  from  time  to  time  as  it  is  required.  There 
is  no  general  power  to  receive  premiums  without  this  special 
warrant,  issued  in  each  instance.  The  object  of  this  precau- 
tion is  manifest:  it  is  so  necessary  to  the  prosecution  of  the 
scheme,  and  is  so  dependent  upon  regular  communications 
l)etween  the  agent  and  the  chief  officers,  that  when  the  latter 
are  interrupted  it  necessarily  follows  that  the  payments,  with- 
out an  alteration  of  the  contract,  cannot  be  made.  A  life 
insurance  agent  who  should  not  make  his  periodical  returns 
and  remittances  would  be  an  anomaly.  Should  a  corporation 
fraudulently  or  negligently  omit  to  forward  the  annual  receipt 
in  violation  of  duty  under  the  policy,  or  by  its  wrong  in  any 
manner  prevent  performance  on  the  part  of  the  insured,  dif- 
ferent principles  would  apply,  and  a  recovery  at  law  or  in 
equity  according  to  circumstances  be  given. 

The  only  argument  submitted  by  the  learned  counsel  for 
the  plaintiff  consists  in  the  citation  of  the  following  four 
eases:  20  Grattan,  614,  Manhattan  Co,  v.  Warwick;  9 
Blatchford,  334,  Hamilton  v.  Insurance  Co,;  59  Barb.  556, 
Sands  v.  Inmjurance  Co, ;  and  7  Bush,  179,  Life  Insurance 
Co.  V.  Clojptonj  and  a  dictum  in  42  N.  Y.  54,  Rolinson  v. 
Insurance  Co.^  which  expresses  a  doubt  as  to  the  entire 
clearness  of  the  position  that  war  abrogated  the  agency. 
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Since  the  rendition  of  our  judgment,  but  before  the  prepara- 
tion of  this  opinion,  two  other  decisions,  by  an  influential 
tribunal,  have  been  added  to  the  list  of  those  which  oppose 
our  own.  Cohen  v.  Inmirance  Co.^  50  N.  T.  and  Sands  v. 
Insv/ra/nce  Co,^  Id.  These  decisions,  if  acquiesced  in,  would, 
each  for  quite  varying  reasons,  entitle  the  plaintiff  to  judg- 
ment. But  for  them -we  should  have  deemed  the  question 
whether  an  insurance  company,  created  and  protected  by  the 
government,  located  in  and  drawing  its  funds  from  the  loyal 
region,  could  continue  a  policy  upon  life  for  the  benefit  of  an 
enemy  as  unworthy  of  argument.  We  should  have  confi- 
dently held  that  a  state  of  belligerency  dissolved  the  contract. 

That  these  judgments  are  at  war  with  the  universally 
received  opinion  before  their  pronunciation,  we  think  clear. 
Another  case,  however,  upon  a  kindred  subject  {Kershaw  v. 
Kelley^  100  Mass.  561),  by  a  court  of  exceptional  learning 
and  repute,  quite  as  much  at  variance  with  received  opinions, 
shows  there  is  a  pretty  common  disposition  to  refuse  the 
application  of  old  and  familiar  doctrines  to  the  exigencies  of 
our  late  contest.  But  we  find  in  our  Supreme  Court  no  indi- 
cation of  a  disposition  to  relax  that  portion  of  the  laws  of 
war  which  affects  the  contracts  and  business  relations  of  bel- 
ligerents. Believing  there  is  no  judicial  authority  anywhere, 
to  so  far  modify  the  law  as  to  preserve  in  force  this  contract, 
we  hold  it  was  abrogated  the  moment  the  insured  and  insurer 
became  public  enemies. 

The  counter-judgments  vary  greatly  in  the  grounds  on 
which  they  proceed.  Without  referring  each  reason  to  the 
decision  which  asserts  it,  the  leading  ones  are  generally  as 
ft)llows:  They  are  here  stated  that  the  occasion  for  much  of 
our  own  discussion,  which  might  otherwise  seem  unneces- 
sary, may  be  perceived.  It  is  said  that  contracts  and 
business  relations  between  enemies  are  lawful  so  long  as  actual 
personal  intercourse,  between  persons  in  the  different  terri- 
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tories,  is  not  necessary;  and  consequently,  a  business  already 
commenced  under  an  agent,  may  be  continued  if  he  makes 
no  remittances  or  communications  to  his  principal.     The 
continuance  of  a  life  policy  and  the  agency  is  thus  supported. 
Some  of  them,  overlooking  the  palpable  difference  between 
the  duties  of  an  insurance  agent  and  of  one  to  receive  a  debt, 
and  between  the  latter  and  this  peculiar  contract,  requiring 
for  its  continued  vitality  so  much  a£Srmative  action,  continue 
both  upon  the  same  principle.     It  is  said  that  all  the  cases 
and  elementary  books  heretofore  announcing  the  broad  doc- 
trine that  an  insurance  of  enemy's  property  is  void,  and  that 
war  abrogates  those  entered  into  before  it,  refer  solely  to  in- 
surances upon  maratime  commerce,  where  the  subject  was 
not  only  liable  to  capture,  but  employed  in  unlawful  trade 
and  intercourse  between  the  hostile  countries,  and  the  insur- 
ance void  therefore,  and  not  upon  the  ground  that  it  was 
opposed  to  public  policy  to  guaranty  against  the  loss  of 
enemy's  property  generally,  but  only  where  it  was  so  em- 
ployed, and  where  it  was,  by  the  general  laws  of  war,  subject 
to  confiscation.     That  houses,  inland-stoxed  goods,  and  the 
lives  of  non-combatants  did  not  come  within  the  reason  of 
the  rule,  and  might  be  lawfully  insured  through  resident 
agents,  and  belligerency  did  not  in  such  cases  terminate  ex- 
isting policies.     Some  of  them  take  the  broad  ground  that 
the  punctual  payment  of  the  premium  is  not  a  condition 
precedent.     Others,  conceding  that  it  is  so,  decide  that  pay- 
ment is  excused  on  account  of  the  illegality  or  the  impossi- 
bility of  performance.     Two  of  them  maintain  the  extraor- 
dinary position  that  the  revocation  of  an  agent's  power  after 
he  becomes  a  public  enemy  is  a  fraud  by  the  loyal  company, 
and  estops  it  to  deny  the  reception  of  the  premiums.     And 
finally,  it  is  ruled  that  a  court  of  equity  will  relieve  the 
insured  from  the  duty  of  performance,  upon  the  ground  that 
the  accidents   of  the  war  constitute   an   excuse    for  non- 


294  CIRCUIT  COURT.  [December, 

W.  E.  Tait  et  al.  v.  New  York  Life  Ins.  Co. 

performance.  These  do  not  exhaust  the  grounds,  but  they 
are  the  more  prominent  ones. 

The  principle  that  contracts,  the  continued  execution  of 
which  during  belligerency  is  opposed  to  national  policy,  are 
abrogated  by  war,  is  universally  conceded.  With  the  single 
exception  of  Kershaw  v.  Kelley^  all  admit  also,  that  such 
policy  would  be  violated  by  the  making  or  continued  execu- 
tion of  any  contract  which  directly  increased  the  material 
prosperity  and  power  of  the  enemy.  Differences  of  opinion 
only  exist  in  reference  to  the  application  of  this  rule  to  poli- 
cies of  insurance  upon  the  life  of  a  public  enemy.  Authors 
and  cases  which  discuss  the  general  rule  will  be  referred  to, 
therefore,  only  for  the  reasons  by  which  they  support  it,  and 
the  circumstances  to  which  they  have  applied  it.  We  think 
it  will  appear  that  the  policy  before  us  is  abrogated  by  the 
rule;  and  that  the  distinctions  relied  upon  are  wholly  ex- 
cluded by  the  reasons  upon  which  it  rests.  There  are  two 
main  propositions  upon  which  the  controversy  turns:  1st — 
Is  the  continued  execution  of  a  life  policy  inconsistent  with 
political  interest?  2d — Is  the  payment  of  the  premium  during 
war  a  condition  precedent  to  recovery?  These  two  questions 
are  all  that  are  material  to  this  decision. 

The  general  rule  is,  that  all  contracts  and  intercourse  of 
every  description  are  prohibited  during  war;  and  that  those 
agreements,  the  execution  of  which  increases  the  power  of 
the  enemy,  are  wholly  annulled,  and  the  parties  reciprocally 
discharged  from  their  perfonnance.  Tliis  generality  would 
include  the  contract  before  us.  But  exceptions  have  been 
created  to  its  application,  and  within  these  it  is  contended 
this  case  comes. 

Relying  upon  Dennison  v.  Imbrie^  3  Wash,  39G,  and  Ward 
V.  Smithy  7  Wall,  447,  it  is  said  that  debts  are  suspended, 
not  discharged;  and  that  this  is  but  a  debt.  The  distinction 
between  the  two  is  obvious.     Where  the  consideration  has 
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been  received  and  the  obligation  to  pay  is  complete,  no  new 
act  or  volition,  and  no  continuing  busincBS  activity  is  neces- 
aary.  By  suspending  all  these  the  debt,  without  national 
injury,  remains.  Under  a  policy  of  insurance,  when  carried 
out  according  to  the  very  intention  of  the  parties,  and  in  the 
only  mode  compatible  with  the  financial  scheme  upon  which 
it  depends,  the  most  continuous  and  intimate  business  rela- 
tions and  intercourse  are  indispensable.  No  local  agent  ever 
is,  or  in  common  prudence  can  be,  trusted  for  years  to  receive 
payments  without  remittance.  Such  is  their  number  and 
widespread  localities,  that  it  has  been  found  absolutely  neces- 
sary to  evidence  their  authority  of  receiving  payment  by 
periodical  transmission  of  authenticated  vouchers.  These 
are  never  sent  unless  thd  home  office  has  received  full  reports 
of  the  agent's  doings  and  a  satisfactory  accounting  for  all 
the  premiums  before  then  payable.  When  a  premium  is 
tendered  in  due  time,  if  any  violation  of  the  terms  of  the 
policy  by  the  insured  has  become  known  to  the  agent,  it  is 
his  duty  to  decline  receiving  the  premium,  report  the  cir- 
cumstances to  the  home  office  and  await  instructions.  And 
when  a  death  occurs  the  important  duty  devolves  upon  the 
agent  of  receiving  and  transmitting  to  the  home  office  the 
proofs  required  to  show  that  the  terms  of  the  policy  have 
been  complied  with  by  the  deceased,  and  that  his  death  did 
not  result  from  any  of  the  numerous  causes  excepted  from 
guaranty  by  the  policy.  And  although  the  agent  has  nom- 
inally no  authority  to  allow  or  disallow  a  claim,  he  is,  in  fact, 
always  relied  upon  to  detect  and  report  any  suspicious  cir- 
cumstances which  may  exist  in  reference  to  the  death  or  the 
character  of  the  proofs,  so  that,  to  a  very  great  extent,  it 
rests  with  him  to  determine  whether  the  claim  shall  in  any 
case  be  contested.  It  is  simply  monstrous  to  suppose  that 
the  loyal  members  of  this  great  scheme  are  compelled  by 
law  to  confide  this  delicate  function  to  a  public  enemy,  who 
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18  to  exercise  it  in  favor  of  his  fellows  in  rebellion.  The 
rule  would  be  as  unjust  as  its  exercise  would  be  illegal. 
These  forms  and  duties  are  well  understood  by  the  parties, 
and  constitute  a  part  of  the  contract  between  them,  and  are 
intended  to  be  specifically  and  exactly  performed.  They 
cannot  be  so  performed  without  much  intercommunion 
across  the  lines.  To  dispense  with  them  is  to  change  the 
whole  nature  of  the  scheme,  and  involves  an  unprecedented 
and  wholly  unwarrantable  interference  with  the  substantial 
terms  of  the  agreement. 

We  have  no  great  motive  for  combating  the  doctrine  which 
some  of  these  cases  hold,  that  it  is  from  enlightened  Chris- 
tian principle  that  in  modem  times  debts  are  not  confiscated. 
We  shall,  however,  better  appreciate  the  rule  we  are  consid- 
ering, and  shall  apprehend  its  true  spirit,  if  we  understand 
that  from  its  inception  it  has  always  been  aimed  solely  at  the 
destruction  of  the  enemy  and  the  protection  of  the  home 
government.  When  debts  are  held  to  be  suspended  only,  it 
is  as  purely  a  political  and  mercenary  policy  as  that  which 
forbids  the  continued  performance  of  an  executory  contract. 
It  is  in  the  interest  of  home  commerce  after  peace.  It  is 
the  same  motive  which  leads  a  nation,  when  the  subjects  of 
a  hostile  government  own  portions  of  its  funded  debt,  to 
suspend  the  debt,  and  even  pay  the  interest  upon  it  till  the 
return  of  peace.  A  nation  draws  but  little  upon  the  New 
Testament  when  its  statesmen  omit  a  policy  which  would 
destroy  its  credit  with  all  the  nations  of  the  earth.  It  could 
not  borrow  a  dollar  from  the  subjects  of  neutral  countries 
after  it  had  confiscated  the  property  of  its  temporary  enemies 
in  its  public  funds.  Commerce  would  be  impossible,  if 
upon  each  occurrence  of  war,  private  debts  were  confiscated. 
A  more  suicidal  policy  could  hardly  be  pursued.  These  are 
limitations  upon  every  nation's  power  of  injury,  which  have 
sprung,  not  from  the  pulpit,  but  from  the  workshop  and  the 
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connting-honse.  While  nations  still  recognize  as  lawful  in- 
cidents of  war  the  bombardment  of  cities,  and  the  reducing 
of  its  women  and  children  to  distress,  and  the  taking  of 
human  life,  it  seems  almost  whimsical  and  grotesque  to  at- 
tribute the  protection  of  bills  and  bonds  to  Christian  princi- 
ple. They  are,  nevertheless,  in  fact  spared;  and  whatever 
may  be  the  motive,  the  question  equally  remains,  whether 
'the  limitation  which  exempts  them  is  applicable  to  the  ex- 
igencies of  this  record.  Do  the  latter  present  a  case  analo- 
gous to  a  complete  existing  debt?  Or  do  they  constitute  an 
executory  contract,  the  continued  performance  of  which, 
during  war,  has  so  frequently  been  declared  unlawful?  Like 
injuries,  in  some  degree,  undeniably  exist  in  instances  where 
the  law  spares  the  relation,  as  in  those  where  it  annuls  it; 
an<J  some  of  the  benefits  secured  in  exigencies  where  the 
rule  has  been  applied,  would  undoubtedly  be  secured  in 
others  by  extending  it.  We  cannot  now,  nor  has  it  ever 
been  attempted,  establish  a  principle,  the  reason  of  which 
will,  in  every  instance,  guide  us  in  decision.  But  a  line  has, 
in  fact,  been  drawn,  including  some  and  excluding  others,  as 
political  policy,  balancing  benefits  and  evils,  has  deemed  the 
one  or  the  other  to  predominate.  What  we  affirm,  and  shall 
attempt  to  show,  is,  that  what  is  historically  established 
brings  the  contract  before*  us  within  the  rule  which  abrogates 
the  contract.  A  leading,  if  not  the  most  important  motive, 
for  the  prohibition  is,  to  prevent  the  increase  of  the  material 
power  of  the  enemy.  This  is  equally  accomplished  by  the 
creation  of  a  new  debt,  which  constitutes  a  credit  upon  which 
the  enemy  can  procure  supplies,  as  by  the  creation  of  the 
products  themselves.  That  this  benefit  to  the  enemy  is  the 
leading  idea,  and  not  solely  the  prevention  of  intercourse,  is 
proved  from  the  frequency  with  which  every  nation  at  war 
from  time  to  time  licenses  trade  with  the  enemy  in  such 
articles  as  its  necessities  demand.     See  Wheaton  on  Interna- 
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tional  Law.  The  assumption  on  the  part  of  the  government 
is,  that  all  trade  not  so  authorized  is  for  the  benefit  of  the 
enemy.  At  least  it  invariably  reserves  the  power,  in  all 
cases,  of  determining  whether  the  trade  will  be  of  more 
benefit  to  itself  than  to  the  hostile  government.  This  bal- 
ancing of  benefits  is  the  test.  While  the  whole  power  of 
the  nation  is  exerted  to  cut  off  their  supplies,  and  reduce  to 
want  and  suffering  the  entire  hostile  nation,  it  would  be  ab- 
surd to  suffer  its  efforts  to  be  counteracted  by  allowing  its 
subjects  to  perform  agreements  which  would  produce  or 
increase  what  it  is  endeavoring  to  destroy;  and  this  we 
understand  to  be  the  essence  of  the  rule. 

It  is  wholly  immaterial,  so  far  as  this  consequence  is  con- 
cerned, that  the  agreement  is  made,  or  the  business  relation 
created,  before  hostilities.  A  northern  citizen,  engaged^ be- 
fore the  war  in  carrying  on  a  southern  plantation,  or  the 
manufacture  of  iron,  cloth,  or  leather,  through  local  agents, 
with  ample  power  to  bind  him  by  executory  contracts,  could 
not  lawfully  continue  these  avocations  during  hostilities.  In 
reference  to  all  these  he  would  become  a  public  enemy.  It 
is  paradoxical  to  say  that  a  loyal  citizen's  relations  to  a  busi- 
ness are  lawful,  the  products  of  which  become  enemy's  prop- 
erty. Tliis  is  distinctly  said  by  Kent,  Story,  and  Sir  Wm. 
Scott,  as  we  elsewhere  show.  If  such  agent  had  entered 
into  contracts  for  the  reception  and  manufacture  of  materials 
highly  useful  to  the  rebel  government,  it  is  but  an  absurdity 
to  say  that,  because  he  was  appointed  before  the  war,  and  no 
intercommunion  was  necessary,  he  was  either  compelled  or 
authorized  to  carry  out  the  contract,  or  that  the  loyal  citizen 
should  be  subjected  to  damages  because  he  did  not. 

A  marked  difference  in  the  relations  existing  between 
enemies  under  this  policy  of  insurance,  and  those  of  ordi- 
nary debtors  and  creditors  is,  that  in  the  latter  the  obligation 
is  full  before  the  war.     No  new  value  or  source  of  credit  is 
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placed  in  the  hands  of  an  enemy  during  its  ]:rogre88.  Here, 
no  obligation  whatever  exists,  but  a  debt  is  created  by  much 
mutual  activity  and  elections  between  the  parties.  A  source 
of  credit,  and  a  power  of  purchase  with  its  proceeds,  is  thus 
originated.  A  value  is  created  which  would  have  had  no 
existence  in  the  hostile  country  but  for  the  action  of  one  of 
the  very  enemies  whose  government  has  the  power  of  seizing 
it.  In  the  instance  of  a  debt  paid  over  U)  a  local  agent,  no 
increased  obligation,  or  value  of  any  kind,  is  subordinated  to 
the  hostile  State.  The  debt  is  equally  in  its  power,  whether 
in  the  hands  of  a  debtor  or  paid  over  to  the  agent.  The 
debt<)r  only  is  changed,  both  residing  in  enemy's  territory. 
They  are  so  wholly  unlike  in  their  circumstances  and  in 
practical,  financial  results,  that  the  same  rule  should  not  be 
applied  to  each. 

The  accident  in  this  case — that  the  rebel  government  did, 
in  fact,  confiscate  all  debts  due  from  loyal  citizens — would 
render  the  payment  of  these  premiums  unlawful,  even  if  it 
be  conceded  that,  had  a  difierent  policy  been  pursued,  it 
would  have  been  otherwise.  When  the  act  of  an  enemy  cre- 
ates a  value  which,  eo  histanti^  passes  to  the  enemy's  treas- 
ury, that  it  does  so  is  an  additional  reason  why  it  is  unlawful 
to  continue  the  agreement  under  which  it  took  place. 

Among  other  reasons  for  not  abrogating  this  contract,  con- 
spicuously urged  in  this  series  of  judgments,  is  that  the  sum 
insured  will  not  be  paid  till  after  the  return  of  peace.  It 
will  not,  therefore,  it  is  said,  furnish  material  aid  to  the 
enemy.  This  position  is  a  concession  that  if  it  does  so,  it 
ought,  upon  principle,  to  abrogate  the  contract.  But  a  thou- 
sand policies  due  against  solvent  companies  are  among  the 
most  certain  sources  of  future  paymeut  which  could  be 
placed  in  the  hands  of  our  enemies.  This  is  self-evident, 
and  cannot  be  rendered  plainer  by  illustration.  It  would 
seem  singular  that  a  financial  fallacy  so  transparent,  as  that 
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these  obligations  are  not  present  aids,  slionld  have  been  re- 
sorted to  at  all.  But  it  is  still  more  singular  that  it  shoal  i 
be  reproduced,  after  having  Deen  overruled  again  and  again 
in  the  series  of  judgments  which  hold  that  marine  policies 
are  annulled  by  hostilities.  In  three  of  the  English  judg- 
ments, hereafter  cited,  this  argument  was  made  at  the  bar, 
and  was  answered  by  the  court,  that  the  obligation  was  pres- 
ent capital  in  the  hands  of  the  enemy.  And  it  was  upon 
this  reason,  more  than  any  mere  intercourse  which  was  pro- 
moted by  the  insurance,  or  anything  in  the  nature  of  the 
subject  matter  insured,  that  the  judgments  were  rested. 
The  leading  idea  in  all  these  instances  is^  benefit  to  the 
public  endfaiy. 

Subject  matter  of  insurance,  or  cause  of  loss,  is  of  coippar- 
atively  little  consequence.  In  the  single  instance  of  insuring 
one  subject  to  be  called  into  the  army,  there  would,  indeed,  be 
the  additional  impolicy  of  making  him  more  ready  to  go 
there.  But  in  a  case  where  the  policy  forbids  military  ser- 
vice, such  conditions  need  not  be  considered.  In  all  other 
instances,  the  financial  result,  the  injury  to  the  home  govern- 
ment, and  the  additional  power  and  source  of  credit  given  to 
the  enemy,  is  precisely  the  same.  Whether  the  insurance  be 
upon  ships,  upon  mills  and  manufactories  in  the  enemy's 
territory,  or  upon  the  life  of  a  non-combatant;  and  whether 
the  property  and  life  are  destroyed  by  fire,  tempest,  or  the 
casualties  of  war,-  through  raids  or  sieges;  the  same  sums,  in 
precisely  the  same  legal  conditions,  pass  from  the  hands  of 
loyal  citizens  to  public  enemies.  It  is  impossible  to  discern, 
practically  or  legally,  the  slighest  difference.  Let  us  suppose 
a  fire  insurance  for  a  series  of  years,  in  the  form  now  used, 
with  premiums  payable  annually,  upon  property  located 
in  Richmond  or  Charleston;  five  of  them  are  destroyed  by 
accidental  fire,  and  five  ignited  by  the  shells  of  the  army. 
Shall  part  be  paid,  and  the  residue  not?    A  recurrence  again 
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to  the  judgments  in  reference  to  maritime  insurance  will 
show,  that  this  whole  subject  is  fully  discussed  and  actually 
decided;  and  that  it  is  not  dictum^  as  it  has  been  so  repeat- 
edly said  to  be.  The  point  was  made,  that  the  policy  was 
not  necessarily  void  in  all  instances,  as  the  subject  of  insur- 
ance might  not  be  captured  by  the  government,  but  might 
be  destroyed  by  the  accidents  of  navigation;  and  that, 
although  it  might  be  impolitic  to  suffer  the  enemy  to  be  re- 
imbursed for  an  injury  produced  directly  by  the  war,  the 
reason  did  not  apply  where  it  happened  from  those  casualties 
insured  against  in  time  of  peace.  The  reply  was,  that  it  was 
unlawful  for  a  loyal  subject  to  continue  to  stand  guaranty  for 
any  loss  or  damage  whatever  of  a  public  enemy  during  war; 
and  that  the  policies  were  annulled,  no  matter  what  might  be 
the  cause  of  loss. 

We  esteem  it  but  a  perversion  of  the  real  reason  of  this 
class  of  judgments,  to  assert  that  it  reposes  solely  upon  the 
fact  that  the  insurance  was  maritime.  That  instances  of 
other  contracts  and  insurances  did  not  occur  in  judgment, 
Sir  William  Scott,  in  The  Hoop,  took  pains  to  say,  resulted 
solely  from  England's  insular  position;  and  that  the  same 
principle  applicable  to  marine  insurances  would  affect  those 
of  property  upon  land.  Is  there  any  distinction  which  a 
court  of  justice  has  a  right  to  make  in  this  regard,  between 
property  which  is  engaged  in  maritime  commerce  and  there- 
fore a  little  more  commonly  destroyed,  and  that  which  is 
located  in  cities  subject  to  siege,  or  in  the  territory  of  the 
enemy  which,  by  the  usages  of  war  for  all  times  as  policy 
demanded  it,  is  laid  waste  by  armies?  In  the  raids  of  both 
parties  during  our  late  war,  mills  and  manufactories  of  all 
kinds,  tanneries,  tobacco  and  cotton,  com  and  every  material 
which  could  support  a  people  or  an  army,  were  destroyed; 
and  the  health  of  non-combatants  thus  impaired  and  their 
lives  endangered.     And  we  say  here,  as  we  have  just  said  in 
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reference  to  another  point,  that  what  was  lawful  in  a  certain 
war  might  be  unlawful  in  another,  depending  upon  the  polit- 
ical policy  of  the  government  which  waged  it.  Where  both 
governments  resorted  to  confiscation,  and  each  laid  waste  the 
territory  of  the  other,  it  is  a  mere  distinction  in  words,  with- 
out any  practical  difference  in  actual  condition,  to  say  that  a 
maritime  policy  is  annulled  and  one  upon  inland  property  or 
upon  the  life  of  a  non-combatant  continued. 

References  to  the  leading  antliors  and  judgments  upon  this 
subject  will  not  be  made  for  the  purpose  of  verifying  those 
generalities  which  are  mutually  conceded;  but,  by  a  repro- 
duction of  their  argument,  to  show  that  the  reasons  upon 
which  they  rest  the  rule,  and  the  exigencies  to  which  they 
have  applied  it,  include  those  now  in  judgment.  This  can 
not  be  successfully  done  without  considerable  detail,  neces- 
sarily involving  much  prolixity.  In  view  of  the  great  promi- 
nence which  has  in  modern  criticisms  been  given  to  the  fact 
that  the  earlier  judgments  referred  to  contracts  involving 
international  intercourse,  some  pains  will  be  t^iken  to  show, 
as  we  go  over  the  cases,  that  this  is  by  no  means  a  material 
feature.  This  argument  derives  importance,  less  from  its 
real  nature  than  from  the  accident  that  it  seems  to  be  conceded 
that  if  all  agreements,  irrespective  of  intercourse,  are  unlaw- 
ful  between  belligerents,  then  these  life  policies  should  not  be 
continued  by  payment  of  premiums  during  the  war.  It  is 
true  they  have  been  likened  to  mere  debts;  but  the  chief 
reliance  is  upon  the  other  position. 

Tlie  most  full  consideration  of  the  general  subject  of  the 
illegality  of  contracts  between  belligerents  to  be  found  in  any 
one  adjudication,  is  the  opinion  of  Kent,  Chancellor,  in 
Griswold  v.  Waddington^  16  John's,  438.  Its  doctrine  that 
all  agreements  made  during  war,  and  the  continued  execution 
of  those  which  are  executory  made  before,  are  unlawful, 
which  had  been  repeatedly  announced  in  anterior  Federal 
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judgments,  is  reproduced  in  his  Commentaries,  Vol.  I.,  Part 
I.,  Sect.  III.,  and  cited  with  approbation  by  every  prominent 
English  and  American  writer  upon  international  law  since  its 
delivery.  We  think  we  may  successfully  challenge  the  cita- 
tion of  a  single  criticism  upon  its  accuracy,  by  either  author 
or  judge,  until  the  recent  decisions  in  reference  to  life  insur- 
ance. It  has  been  accepted  as  American  common  law  from 
the  day  of  its  delivery  down  .to  the  recently  attempted  revo- 
lution. Even  upon  the  supposition  that  some  portions, of 
the  elaborate  treatise  contained  in  his  judgment  were  dicta^ 
its  conclusions  have  so  influenced  professional  and  judicial 
opinion  as  to  constitute  it  a  high  authority,  irrespective  of 
the  facts  which  produced  the  judgment.  See  2  Brod.  and 
Bing.  598,  per  Lord  Eldon,  and  15  East.  225,  per  Lord 
EUenborough.  We  cannot  better  subserve  the  purposes  of 
our  argument  than  to  analyze  quite  fully  Griswold  v.  Wcul- 
dington,  and  reproduce,  with  considerable  fullness,  its  argu- 
ments and  citations.  It  was  a  suit  to  recover  the  balance  of 
an  account  accruing  during  war,  for  bills  remitted  from  this 
country  to  England.  Two  of  the  firm  resided  in  New  York, 
and  the  other  in  the  latter  country.  The  whole  demand  was 
for  items  received  by  the  foreign  house.  It  was  decided: 
first,  that  war  ipso  facto  dissolved  the  co-partnership,  because 
the  relation  was  incompatible  with  political  duty,  and  there- 
fore, receipts  of  money  by  the  English  members  subsequently, 
did  not  obligate  those  in  this  country;  second,  that  funds 
transmitted  there  could  not  be  recovered,  because  the  trans- 
mission itself  was  unlawful.  This  was  the  first  judgment 
which  declared  directly  the  effect  of  war  upon  a  co-partner- 
ship between  enemies  entered  into  before  hostilities  existed. 
Among  the  numerous  grounds  urged  to  distinguish  this  case 
from  those  to  which  the  principles  announced  by  the  court 
had  been  theretofore  applied,  was,  that  the  partnership  did 
not  necessarily  extend  to  commercial   intercourse  between 
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enemies,  but  might,  by  presumption,  be  confined  to  the  domes- 
tic business  and  neutral  trade  of  England;  and  that  contracts 
and  business  relations  were  not  prohibited  so  long  as  actual 
intercourse  between  the  hostile  countries  was  not  involved, 
and  did  not  in  fact  result.  In  answering  this  argument  it 
became  necessary  to  determine  whether  it  was  an  essential 
element  that  the  agreement  or  commercial  relation  should 
involve  actual  locomotion  across  hostile  lines;  or  whether  the 
continued  execution  of  the  agreement,  although  entered  into 
before  the  war,  was  not  unlawful,  even  though  it  pertain 
solely  to  the  domestic  trade  of  Great  Britain.  We  more 
particularly  call  attention  to  these  features  of  this  judgment, 
on  account  of  the  recent  decision  in  Kerahcuw  v.  Kelley^ 
where  many  of  its  doctrines,  and  those  of  similar  import 
declared  by  the  Circuit  and  Supreme  Courts  of  the  United 
States,  are  denied,  and  fiaid  to  be  chiefly  dicta.  We  do  not 
so  read  the  judgment;  but  consider  it  pointedly,  deciding 
that  all  contracts  voluntarily  made  with  an  enemy  during  war 
are  void  for  illegality;  and  that  all  such  as  involve  the  con- 
tinuance of  any  active  business  relation,  or  of  continuing 
responsibility  for  the  acts  or  losses  of  an  enemy,  are  dis- 
solved by  war.  The  reason  why  such  effect  was  produced 
upon  the  partnership  was  the  fact  that  all  contracts  between 
enemies  being  unlawful,  they  could  no  more  be  made 
through  the  agency  of  resident  copartners  than  per- 
sonally. That  absence  of  necessity  for  personal  intercourse 
was  immaterial.  The  principle  is  directly  applicable  to  the 
abrogation  of  an  agency  for  the  making,  renewal  or  continued 
execution  of  contracts;  and  to  all  sharing  of  or  guarantying 
against  loss — all  of  which  are  involved  in  the  partnership 
relation.  Chancellor  Kent,  at  p.  451,  cites  Grotius,  Lib. 
III.,  Ch.  22,  as  saying:  "Private  contracts  with  the  enemy, 
touching  private  actions  and  things,  are  unlawful.*'  Grono- 
vious,  one  of  Grotius'  commentators,  he  says,  repeats  and 


1873.]  WESTEKN  TENNESSEE.  305 

W.  E.  Tait  et  al.  ▼.  New  York  Life  Ins.  Co. 

illustrates  the  principle.  Puffendorf,  Lib.  VIII.,  Ch.  7,  §  14, 
is  said  by  his  illustrations  clearly  to  exclude  all  contracts, 
save  those  made  by  prisoners  and  residents  in  the  enemy's 
country  for  necessaries  and  self-protection;  and  that  Barbey- 
rac,  in  a  note  to  the  passage,  declares  that  private  agreements 
between  enemies  are  forbidden  by  la^.  Vattel,  b.  3,  c.  16, 
§  264,  confines  the  right  of  making  private  contracts  in  the 
same  way.  This  is  declared  to  be  all  the  "indulgence"  al- 
lowed to  private  contracts  during  "war;"  and  it  is  further 
said  that  no  private  negotiation  by  way  of  business  is  toler- 
ated. P.  453,  Heineccius,  is  referred  to  as  saying  "that  it 
cannot  be  permitted  that  one  should  enter  into  negotiations 
with  those  with  whom  we  are  at  war."  Le  Guidon,  a  French 
treatise,  chapter  2,  §  5,  is  quoted  as  saying  that  no  subject  of 
the  king  can  put  his  hand  to  an  insurance  of  property  belong- 
ing to  an  enemy.  It  does  not  say  property  in  transit  to  or 
from  an  enemy's  country.  It  is  then  shown  that  the  French 
rule  is  in  conformity  with  the  ordinances  of  Barcelona  of 
1484.  Cleirac,  p.  197,  is  then  referred  to  as  repeating  the 
rule  in  reference  to  insurance,  and  as  adding  that  enemies 
cannot  negotiate  with  each  other.  Valin  and  Emerigon  are 
declared  to  be  full  to  the  same  purpose.  At  p.  455,  he  sums 
up  what  thus  far  had  been  shown;  and  among  other  results 
he  supposes  that  "no  private  negotiation  or  contract  what- 
ever is  admissible,  save  in  case  of  self-defense."  The  earlier 
history  of  the  English  common  law,  and  the  judicial  an- 
nouncements in  that  country  of  the  maritime  law,  are  then 
minutely  traced.  The  judgments  reviewed  are  in  reference 
to  trade  between  the  belligerent  countries;  but  the  reasons 
and  declarations  of  opinion  quoted,  amply  sustain  his  deduc- 
tion that  contracts  are  per  Be  void  between  enemies.  The 
leading  Federal  cases  are  fully  considered  in  the  judgment. 
At  p.  483,  he  says:  "There  is  no  authority  in  law,  national,  * 
maritime  or  municipal,  for  any  kind  of  private,  voluntary, 
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unlicensed  communication,  business  or  intercourse  with  an 
enemy.  It  is  all  noxious,  and  in  greater  or  less  degree  crimi- 
nal. Every  attempt  at  drawing  distinctions  has  failed.  All 
intercourse  but  that  which  is  hostile,  or  created  by  the  exi- 
gencies of  the  war,  is  illegal."  Thus  far,  it  is  true,  he  was 
dealing  with  the  proposition  that  the  contract  was  void  be- 
cause predicated  upon  an  illegal  ti-ading  between  the  coun- 
tries ;  but  he  was  also  preparing  the  elements  for  the  support 
of  his  second  and  equally  necessary  proposition,  that  the  con- 
tract was  dissolved  because  no  contract  could  be  executed 
which  involved  continuing  performance,  and  no  business 
relations  could  exist,  whether  intercourse  was  involved  or  not 
x\t  p.  488  it  is  said,  war  dissolves  a  copartnership  for  the 
reason  that  "an  enemy  "[partner]  "cannot  in  that  capacity 
make  a  contract  binding  upon  the  other  [partner].  This 
would  seem  to  be  the  inevitable  result  of  the  new  relations 
created  by  the  war."  Such  a  reason  is  literally  applicable  to 
the  abrogation  of  the  agent's  power  in  this  case;  and  also 
terniinates  the  liberty  of  election  by  the  insured  to  continue 
a  guaranty  in  his  favor,  the  moment  he  becomes  a  public 
enemy. 

3  B.  ife  P.  191,  Furtado  v.  Rogers;  8  T.  R  548,  Bell  v. 
Potts;  4  East.,  Keller  v.  LeMeaurier;  Id.  409,  Garnba  v. 
LeMesurier;  4  East.,  Braddon  v.  Carling;  1  William  Rob- 
ertson, 196,  The  Hoop;  7  E.  &  Black.  Q.  B.  763,  Espodto 
V.  Bowden;  6  E.  &  Black.  953,  Avery  v.  Swan;  and  the 
other  English  cases  growing  out  of  the  Russian  war,  are  all, 
as  has  been  said  in  the  judgments  which  refuse  to  follow  the 
substantial  principle  they  lay  down,  cases  where  the  property 
insured  was  subject  to  maritime  capture,  and  where  the 
contracts  sued  upon  involved  intercourse  with  the  enemy. 
From  this  fact  it  is  argued  that  their  principle  abrogates 
such  insurance  only,  and  that  those  upon  inland  property  and 
business  are  not  affected.     But  Chancellor  Kent,  and  all  the 
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other  elementary  writers,  and  the  Federal  courts,  deduce 
from  them  the  broader  doctrine  which  we  announce,  and 
which  we  have  already  endeavored  to  consider  upon  princi- 
ple. The  unusual  length  of  our  judgment  compels  us  to 
omit  our  analysis  of  these  cases.  It  is  conceded  that  their 
language,  their  argument  and  illustrations,  literally  sustain  a 
rule  which  would  compel  judgment  against  the  plaintiff 
here.  It  is  argued  only  that  the  facts  in  the  several  judg- 
ments did  not  call  for  the  announcement  of  so  broad  a  doc- 
trine. If  the  rule  of  interpretation  is  to  be  applied,  which 
deduces  the  extent  of  a  doctrine  from  its  reason,  and  the 
motives  which  call  for  its  institution,  and  which  applies  it  in 
all  circumstances  where  the  very  evils  are  to  be  prevented 
against  which  it  was  intended  to  guard,  then  this  list  of 
judgments  has  not  been  misinterpreted  for  half  a  century, 
and  the  novel  contrary  reading  is  unjustifiable.  And  should 
we  accept  that  other  rule  of  interpretation,  which  confines 
the  operation  of  a  declared  principle  to  the  precise  facts,  and 
limits  its  extent  to  the  actual  necessities  of  the  case,  calling 
for  its  announcement;  and  should  it  be  conceded  that,  tested 
by  this  rule,  the  announcements  in  question  are  dictay  still 
we  should,  in  view  of  their  histoiy,  consider  them  entitled 
to  great  weight  from  their  having  been  so  long  recognized  as 
law.  But  there  is  no  necessity  of  resorting  to  any  reverence 
for  oft-repeated  dicta  here.  In  no  sense  is  the  generality 
obiter^  which  declares  it  unlawful  to  continue  insurance  upon 
the  property  of  an  enemy.  In  Fiirtado  v.  Rogers^  there 
was  no  international  communion,  because  the  voyage  insured 
was  from  one  French  port  to  another;  and  the  judgment  ne- 
cessarily rests  solely  upon  the  impolicy  of  insuring  enemy's 
property.  But  even  in  the  cases  where  international  inter- 
course was  involved,  and  where  the  property  was  subject  to 
confiscation,  three  objections,  distinct,  it  is  true,  but  all 
equally  arising  upon  the  records,  were  presented :    1st — That 
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the  commerce  was  international,  and  unlawful  intercommunion 
would  result.  2d — That  the  property  was  subject  to  capture, 
and  80  it  was  unlawful  to  insure  it.  And  3d — Which  is 
more  particularly  applicable  here,  that  the  contract  was  one 
of  continuing  performance,  where  a  loyal  subject  stood  con- 
tinuously bound  to  guaranty  a  public  enemy  against  loss. 
The  last  was  just  as  appropriately  discussed  and  decided  as 
the  first.  With  precisely  the  same  propriety  it  may  be 
argued  that  all  which  is  said  about  intercourse  and  confisca- 
tion is  mere  dictay  because  unnecessary  in  a  case  which  might 
have  been  disposed  of  on  the  ground  of  continuing  perform- 
ance and  guaranty  against  loss.  It  is  not  true,  in  fact,  that 
all  these  judgments  are  rested  upon  the  features  of  national 
intercourse,  or  upon  the  fact  that  the  property  is  subject  to 
confiscation.  The  other  objection,  that  it  was  unlawful  to 
stand  responsible  for  the  losses  of  a  public  enemy,  however 
they  might  happen,  was  distinctly  asserted.  The  cases,  there- 
fore, which  so  emphatically  lay  down  the  doctrine  we  apply, 
and  which  have  so  long  stood  for  law,  must  be  overruled,  or 
judgment  in  this  case  must  be  given  against  the  plaintiff. 
In  13  Vesey,  71,  J^x  Parte  JSoussmaker,  Lord  Chancellor 
Erkskine,  in  deciding  that  an  alien  enemy  might  prove  his 
debt  in  bankruptcy,  and  in  reply  to  an  argument  at  the  bar, 
said:  "If  the  contract  had  been  made  with  an  enemy  dur- 
ing war  it  could  not  stand  a  moment — it  would  be  void.  The 
circumstances  involved  no  intercourse  between  the  hostile 
countries.  A  contract  between  enemies  is  declared  to  be 
illegal."  In  Brown  v.  The  United  States,  8  Cranch,  110, 
timber  was  seized  by  the  government  as  being  maritime 
property  of  an  enemy,  and  condemned  at  the  Circuit.  But, 
as  it  had  been  unladen  from  the  ship,  it  was  deemed  by  the 
Supreme  Court  upon  land;  and  upon  this  point  the  decree 
was  reversed.  Justice  Stoby  had  condemned  the  property  at 
the  Circuit,  and  it  there  became  necessary  to  pronounce  upon 
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the  legality  of  the  purchase  by  the  claimant,  who,  after  the 
commencement  of  the  war,  had  bought  the  timber  from  an 
agent  of  the  enemy  in  this  country.  There  was  no  commu- 
nication whatever  with  England  in  oixier  to  consummate  this 
contract  In  reference  to  this  sale,  he  said:  "Brown  claims 
by  virtue  of  a  contract  between  enemies  during  the  war.  It 
is  of  no  importance  what  the  character  of  the  agent  is.  No 
principle  is  better  settled  than  that  all  contracts  with  an 
enemy,  made  during  war,  are  utterly  void."  This  utterance, 
necessary  for  the  case  in  the  Circuit,  was  not  touched  by  the 
judgment  in  the  Supreme  Court.  It  is  a  decision  by  a 
judge,  who,  if  we  may  except  Chancellor  Kent,  had  more 
thoroughly  studied  this  department  of  the  law  than  any  other 
American  jurist.  He  decides  that  a  purely  domestic  con- 
tract with  an  alien  enemy,  through  a  loyal  citizen  agent  who 
had  received  all  his  powers  and  instructions  before  the  war, 
is  void,  because  it  creates  an  obligation  which  is  capital  and 
present  increase  of  the  enemies  available  means.  This  was 
not  a  dictum.  The  learned  judge  could  not  have  rendered 
his  decree  without  so  ruling.  And  we  repeat,  that  the  rever- 
sal of  this  decree  upon  other  grounds,  by  a  court  which  has 
itself  so  repeatedly  announced  the  same  rule,  in  no  way 
shakes  this  precedent  as  an  authority  for  a  tribunal  circum- 
stanced like  this  one.  The  point  decided  in  The  Julia^  8 
Cranch,  181,  was,  that  sailing  under  an  English  license,  even 
to  a  neutral  port,  was  unlawful.  But  in  the  opinion  in  the 
Circuit,  which  was  approved  and  appears  as  that  of  the  court 
above,  in  answer  to  the  argument  that  the  purchase  of  the 
license  in  &  home  port  was  lawful,  because  goods  might  be 
bought  of  enemy's  manufacture  in  a  neutral  port,  it  is  said 
that  such  a  purchase  from  an  enemy  would  be  illegal.  That 
it  is  •*  unlawful  in  any  manner  to  lend  assistance  to  the 
enemy  by  attaching  ourselves  to  his  policy,  facilitating  his 
supplies,  or  separating  ourselves  from  the  character  of  our 
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country."  The  idea  that  intercourse  is  necessary  to  invali- 
date, is  excluded.  In  8  Cranch,  155,  Tlie  Rajndy  it  became 
necessary  to  assert  the  principle  upon  which  the  unlawful- 
ness of  intercourse  with  the  enemy  rested,  as  there  was  no 
purchase  or  contract,  but  simply  the  removal  of  property 
owned  before  the  war  by  the*  claimant.  The  court  lay  down 
the  rule  so  often  asserted  by  it  since,  that:  "Every  individ- 
ual of  one  nation  must  acknowledge  every  individual  of  the 
other  as  his  enemy,  because  the  enemy  of  his  country." 
"They  who  compose  the  belligerent  States  exist,  as  to  each 
other,  in  a  state  of  utter  occlusion."  It  is  unnecessary  to 
quote  authorities;  they  are  numerous,  explicit,  respectable, 
and  have  been  ably  commented  upon  in  argument.  In  this- 
case  the  Circuit  Judge,  Stort,  1  Gall.  304,  said:  "It  is 
difficult  to  sustain  the  opinion  that  trade  can  subsist  in  a 
state  of  utter  hostility,  or  that  contracts  and  credits  can  be 
valid  when  they  are  subject  to  confiscation." 

The  Federal  judgments  since  have  in  no  way  limited  these 
principles.  Scholefield  v.  Eiehelherger^  7  Peters,  586,  was  a 
suit  for  goods  bought  by  the  plaintiff  from  the  defendants  in 
England  during  the  war,  but  not  received  until  peace.  The 
correspondence  containing  the  orders  went  over  in  a  cartel 
sliip,  and  was  inspected  by  government  officers.  The  idea  of 
unlawful  intelligence  was  excluded.  The  court  say  "  the  doc- 
trine at  this  day  is  not  to  be  doubted,  that  during  hostilities 
the  citizens  of  the  hostile  states  are  incapable  of  contracting 
with  each  other."  In  suggesting  possible  limitations  to  the 
rule,  even  in  instances  where  the  contracting  party  is  already 
lawfully  within  the  hostile  territory,  and  where  there  is  no 
intercourse  between  the  countries,  the  court  mention  those 
for  necessaries  and  for  money  to  return  home.  All  others 
are  said  to  be  illegal.  They  are  far  from  including  leases  of 
real  estate,  its  actual  cultivation  and  the  production  within 
the  enemy's  country  of  its  chief  and  most  valuable  staple, 
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Buch  as  Kershaw  v.  Kelley  declared  to  be  lawful.  As  little 
do  they  include  the  coutinuance  of  a  guaranty  to  an  enemy 
creditor  against  the  loss  of  his  demand  if  his  debtor  die,  such 
as  20  Grattan  sustains.  In  5  Wallace,  377,  Ths  William 
Bagley^  the  court,  with  some  severity,  applied  the  old  doc- 
trine, that  the  share  of  a  subject  or  neutral  in  property  of  a 
firm  doing  business  in  the  enemy's  country,  was  subject  to 
capture;  and  this,  too,  where  the  business  was  commenced 
before  the  war,  and  the  loyal  claimant  had  left  the  south  for 
a  residence  in  New  York.  There  was  no  intercommunion; 
but  the  produce  of  business  in  an  enemy's  country  i^ypro 
hue  vice,  enemy's  property.  All  the  adjudications  and  ele- 
mentary writers  which  lay  down  and  illustrate  this  familiar 
rule,  show  that  it  rests  upon  the  fact  that  such  business  and 
all  manufactures  and  productions  of  the  enemy's  soil,  increase 
his  strength  and  prolong  his  power  of  resistance.  Between 
the  practical  consequences  of  those  acts  and  relations  which 
these  rules  declare  to  be  illegal,  and  those  which  are  begotton 
by  tliis  scheme  of  mutual  insurance,  there  is  not  one  scintilla 
of  difference.  In  7  Wall.  542,  Cojppell  v.  Hall^  there  was  a 
fraudulent  use  of  an  English  consul's  "protection;"  and  the 
military  permit  to  cross  the  lines  was  held  to  be  unauthor- 
ized; but  in  declaring  the  purchase  of  cotton  illegal,  from 
a  belligerent,  by  one  domiciled  at  New  Orleans,  then  in  Fed 
eral  possession,  the  court  repeat,  in  their  utmost  extension, 
the  principles  upon  which  we  rely.  Justice  Swayne  cites 
and  approbates  what  we  elsewhere  quote  from  Wheaton  and 
Kent,  and  1  Eobinson,  The  Soop;  and  at  page  556  says: 
"Tlie  objection  rests  upon  the  same  principle  as  insuring 
enemy's  property,"  and  refers  to  Eraerigon,  Bynkershoeck, 
Valin,  and  Phillmore,  and  various  common  law  authorities, 
to  show  that  this  is  everywhere  held  to  be  illegal.  Illegal 
not  only  because  it  aids  maritime  commerce,  but  because,  as 
lie  forcibly  illustrates,  it  adds  to  the  resources  of  the  enemy. 
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After  quoting  at  length  from  Chancellor  Kent,  in  Griswold 
V.  Waddingtonj  he  cites  and  approbates  what  Story,  Justice, 
says  in  Brown  y.  United  States,  as  follows:  "No  principle 
of  law  is  better  settled,  than  that  all  contracts  made  with  an 
enemy  during  war  are  utterly  void."  And  see  8  Wall.  185, 
United  States  v.  Lane;  8  Wall.  163,  McKee  v.  United 
States.  This  latter  case,  although  not  necessarily  depending 
upon  such  a  ground  alone,  we  think  is  made  to  rest  upon  the 
illegality  of  a  purchase  by  one  lawfully  within  the  rebel  lines, 
and  where  there  had  been  no  removal  of  the  cotton  out  of 
the  territory  where  bought.  In  9  Wallace,  72,  United  States 
V.  Grossniayer,  a  debtor,  being  within  the  rebel  lines,  at  the 
request  of  a  creditor  in  Kew  York,  bought  cotton  and  depos- 
ited it  in  payment  of  the  debt,  with  an  agent  selected  during 
the  war.  It  was  not  transferred  north,  nor  intended  to  be. 
No  money  was  sent  south,  and  no  new  consideration  paid; 
but  simply  an  old  debt  was  discharged.  It  was  held  that  no 
title  vested  in  the  creditor,  because  the  negotiation  for  the 
agency  was  in  violation  of  public  duty.  In  this  case  we 
grant  that  the  only  element  of  illegality  consisted  in  the  ne- 
gotiation for  the  agency.  In  the  act  of  payment  from  an 
enemy  to  a  loyal  citizen,  through  a  local  agent,  without  inter- 
communion of  any  kind,  there  is  no  public  injury,  actual  or 
presumed.  But  whenever  new  arrangements  are  to  be  made^ 
elections  to  be  manifested  and  notified,  or  any  new  relations 
assumed  to  create  which  a  new  meeting  of  minds  is  necessary, 
or  an  additional  act  performed,  the  transaction  would  be  ille- 
•  gal  within  the  judgment  in  the  Grossmayer  case.  1  Duer 
on  Ins.  415,  says,  it  will  subsequently  discuss  the  "important 
question  whether  the  contract  is  not  illegal  and  void  in  some 
cases  where  the  property  insured  is  not  liable  to  confiscation*" 
After  stating  the  reason  why  marine  insurances  are  illegal  to 
be  that  "  the  whole  body  of  insurers  become  in  their  hearts 
the  enemies  of  their  owil  government;"  and  "that  they  arc 
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under  a  constant  temptation  to  save  themselves  from  ruin;" 
on  page  418  he  adds,  it  is  an  ancient  doctrine  of  the  common 
law  "  that  all  contracts  made  with  an  enemy  during  war,  with 
a  few  necessary  exceptions,  not  including  insurance,  are  ille- 
gal and  void.'*  Justice  Story,  in  Tlie  Emulou%^  1  Gall.  591, 
is  referred  to.  In  the  note  the  only  exceptions  are  stated  to 
be  bills  by  prisoners  of  war  and  similiar  contracts.  At  page 
473,  note  II.,  the  English  cases  are  considered  and  the  rule 
deduced,  that  an  insurance  upon  enemy's  property  becomes 
void  by  war,  whether  the  loss  is  by  capture  or  otherwise; 
and  that  war  occurring  subsequently  to  the  policy,  abrogates 
it.  He  concludes  the  note  by  saying  that  contracts  are  sus- 
pended, only  when  they  give  an  absolute  vested  right,  irre- 
spective of  any  further  act  or  volition  of  the  parties,  such  as 
notes  and  bonds;  but  that  an  executory  agreement,  when  any 
additional  performance  is  necessary  in  order  to  keep  alive  the 
obligation  or  perfect  the  right,  so  far  as  future  performance 
is  concerned,  is  discharged.  His  whole  treatment  of  the 
subject  clearly  includes  a  case  of  life  insurance  terminating 
the  agency  and  abrogating  the  policy.  See  page  463,  note 
II.  P.  582,  says  that  the  reason  for  the  familiar  rule  that 
property,  suffered  to  go  into  an  enemy's  port  on  its  way  to  a 
neutral  or  home  port,  is  subject  to  subsequent  capture,  is 
"because  the  property  became  liable  to  seizure  by  the  enemy 
when  in  its  port;  and  the  subject  violated  his  duty  to  his 
own  government  by  subjecting  it  to  that  hazard."  This 
reason  is  literally  applicable  to  the  creation  of  credits  subject 
to  confiscation  by  the  rebel  power.  Story  on  Part.,  §  315. 
says,  public  enemies  "  can  make  no  valid  contracts  with  each 
other  and  hold  no  communication  of  an  amicable  nature." 
And  see  Story  on  Agency,  §§  461  and  462,  481,  482,  and 
599.  Bunyon  on  Life  Insurance,  19  Law  Library,  28  or  63 
Law  Library,  N.  S.  308,.  says:  "The  life  of  an  alien  enemy 
cannot,  however,  be  insured  by  his  creditor,  although  the 
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latter  be  a  British  subject."  "We  might  not  push  the  princi- 
ple upon  which  we  rely  quite  so  far  as  this  learned  author. 
We  should  be  inclined  to  uphold  an  insurance  by  a  loyal 
person,  upon  the  life  of  an  enemy  debtor,  in  a  home  company. 
No  additional  interest  in  saving  the  life  of  the  enemy  debtor 
would  be  created  by  such  a  policy;  its  only  eflfect  would  be 
to  transfer  that  interest  from  the  creditor  to  the  insurer.  1 
Phil,  on  Ins.,  126,  §§  223,  224.  Arnold,  Parsons,  and  every 
other  elementary  writer,  by  their  analyses  of  judgments  and 
their  modes  of  announcement,  assume  as  settled  law,  that  all 
contracts,  save  for  necessaries  and  ransoms,  are  illegal  between 
enemies;  and  that  all  the  cases  of  marine  insurance  are  but 
instances  of  the  application  of  this  principle.  That  there  is 
anything  in  their  nature  distinguishing  them  from  transac- 
tions on  land,  or  contracts  made  within  a  hostile  country,  the 
effects  of  which  are  to  increase  the  resources  of  the  hostile 
government,  is  nowhere  hinted  at.  Tliis  idea  is  found  solely 
in  the  few  modem  judgments  which  have  upheld  contracts 
for  raising  cotton  in  the  enemy's  country  and  the  continuance 
of  life  policies. 

That  a  contract,  the  performance  of  which  becomes  illegal 
by  matter  subsequent  is  discharged,  and  that  this  familiar 
rule  is  applicable  to  policies  of  insurance,  see  Woods  v. 
Wilder,  43  N.  T.  167;  3  B.  &  P.  191,  Fwtado  v.  Rodgers; 

1  Salk,  198,  Brewster  v.  Kitchell;  Lathers  v.  Com,  Ins,  Co.^ 

2  Bush,  298 ;  2  Pars,  on  Cont.  674 ;  5  Cow.  538,  Preshyterian 
Church  V.  iT.  Y.;  15  Geo.  213,  Bennett  v.  Woolfolk;  1 
Pars.  Admlty.  and  Shipping,  329;  3  Wash.  C.  0.  276,  Gray 
V.  Simrns;  2  Id.  321,  312,  Odlin  v.  Insurance  Co.  ofPenn.; 

6  Wall.  532,  Hanger  v.  AUott;  90  Eng.  C.  Law,  762,  S.  C. ; 

7  Ellis  &  Black;  Q.  B.  763,  Es;posito  v.  Bowden^  and  the 
English  cases  there  cited. 

Modern  authority  is  not  wanting  for  the  judgment  we 
render.     Several  well-reasoned  judgments  and  opinions  of 
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learned  Judges  sustain  our  views.  In  Sa/nds  v.  TJie  New 
York  Life  Ins,  Co.^  in  a  painstaking  opinion,  and  after  full 
review  of  the  English  and  American  judgments  and  elemen- 
tary writers,  showing  that  no  source '  of  opinion  was  over- 
looked, Judge  EoBiNSON,  as  referee,  holds  that  a  life  policy 
was  abrogated  by  the  war;  that  the  continuance  of  the  agency 
was  unlawful,  and  the  payment  of  the  premium  a  condition 
precedent,  the  non-performance  of  which  defeated  an  action. 
He  shows  what  a  reading  of  the  case  would  readily  suggest, 
that  all  which  Justice  Plait  says,  in  Buchanan  v.  Curry ^  19 
Johns.,  in  reference  to  the  completion  of  executory  contracts, 
and  which  ha*  been  so  frequently  quoted,  is  wholly  obiter. 

In  Cohen  v.  New  York  Life  Insurance  Co,^  the  Superior 
Court  of  New  York  make  a  similar  ruling,  and  deny  relief 
in  equity.  This  is  the  same  cause  decided  differently  by  the 
Court  of  Appeals.  Bliss  on  Life  Insurance,  at  p.  644,  cites 
the  decision  of  the  Superior  Court  of  Baltimore,  in  Mitchell 
V.  Mut.  Life  Ins.  Co.  of  N.  Y.y  deciding  that  the  policy 
was  abrogated  by  the  war.  In  this  latter  case  the  question 
is  asked,  if  it  could  be  contended  for  a  moment  that  the 
policy  would  be  good  upon  the  life  of  an  Englishman  if  it 
provided  expressly  for  its  continuance  in  case  of  war  with 
his  country.  Such  a  policy,  it  is  assumed,  would  be  void. 
In  the  Superior  Court  of  Baltimore,  Stephens  v.  New  York 
Life  Insurance  Co..,  Judge  Dobbin  holds  that  the  policy  is 
annulled  by  hostilities,  and  says:  "Where  the  contract  is 
executory  in  its  character,  and  is  such  as  renders  commercial 
intercourse  between  the  respective  belligerents  necessary  in 
order  to  perform  its  conditions,"  and  "  where  the  contract  is 
such  as  to  operate  as  an  indemnity  to  the  party  insured 
against  loss  of  damage  occasioned  by  the  other  belligerent, 
there  the  contract  is  not  merely  suspended,  but  dissolved." 
Although  books  are  not  cited,  the  learned  Judge  takes  pains 
to  say  that  the  question  had  been  several  times  most  thor- 
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oughlj  argued  before  liim,  and  that  be  bad  maturely  con- 
sidered it. 

Among  tbe  leading  and  forceful  judicial  arguments  in 
favor  of  abrogating  these  policies,  is  the  dissenting  opinion 
of  Judge  Christian,  in  Warwick  v.  ManhxiUan  Life  Insur- 
ance Co.^  20  Grattan,  614,  in  which  a  policy  upon  the  life  of 
a  rebel  debtor,  taken  by  a  rebel  creditor  to  secure  his  debt, 
was  held  not  to  be  abrogated  by  three  judges  against  two. 
Tlie  44  Georgia,  p.  119,  Dilla/rd  v.  Manhattan^  is  a  decision 
precisely  in  point  upon  a  life  policy.  In  a  well-reasoned 
opinion,  going  over  most  of  the  applicable  authorities,  judg- 
ment was  given  against  the  plaintiif. 

With  this  long  line  of  adjudications  establishing  the  doc- 
trine that  such  a  continuing  contract,  and  such  relations  as 
this  mutual  scheme  creates,  are  abrogated  by  war,  and  after 
the  correctness  of  such  doctrine  has  been  asserted  by  every 
elementary  writer  who  has  spoken  upon  the  subject,  and  so 
often  announced  by  the  court  of  last  resort  which  is  to  review 
our  judgment,  we  have  no  doubt  about  our  duty  in  rendering 
judgment  against  the  plaintiff.  We  should  have  none,  even 
though  we  perceived  more  reason  and  justice  in  the  adjudi- 
cations which  oppose  our  own.  But  after  the  most  pains- 
taking examination  of  them,  and  after  having  given  the 
cause  far  more  consideration  than  our  time  permits  to  most 
cases,  we  are  with  much  respect  constrained  to  say,  that 
neither  their  conclusions  nor  the  grounds  upon  which  they 
rest  commend  themselves  to  our  judgment.  Irrespective, 
therefore,  of  the  points  hereafter  considered,  we  should  deny 
a  recovery  in  this  case,  upon  the  sole  ground  that  the  con- 
tract became  unlawful,  and  was  discharged  the  moment  the 
parties  became  public  enemies. 

We  have  not  had  access  to  the  discussions  of  this  subject 
in  the  Court  of  Claims,  but,  judging  from  references  to  its 
decisions^  we  should  infer  that  its  opinions  accord  with  our 
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own.  See  Blakeley^s  Case^  2  Nott  &  Hunt.  323;  Gearing* 8 
Case^  3  Id.  165:  Stoddarf^s  Case^  4  Id.  511;  Dillon^ 8  Case^ 
5  Id.  587;  Oro887naye7^8j  7  Id.  129;  PadelforiTa  Case^  Id. 
144. 

It  is  a  distinct  ground  of  defense  in  this  ease,  that  the 
payment  of  the  premium  on  the  day  is  a  condition  precedent, 
and  that,  irrespective  of  the  illegality  of  continuing  the  in- 
demnity after  hostilities,  the  policy  became  void  by  the  non- 
performance of  this  condition.  Reference  will  be  made  to 
the  cases  which  announce  the  old  and  unquestioned  rule — 
that  a  condition  precedent  must  be  performed,  in  order  to 
furnish  grounds  for  recovery  under  the  contract — only  to 
show  that  the  circumstances  relied  upon  to  take  this  case  out 
of  it,  attend  its  most  ordinary  administration.  Impossibility 
of  performance,  growing  out  of  unanticipated  exigencies, 
constitutes  no  exception  to  its  operation.  Bliss,  on  Life  In- 
surance, pp.  253-274,  fairly  states  the  leading  American  and 
English  cases,  stringently  applying  the  doctrine  that  payment 
is  a  condition  precedent.  He  cites  Bobert  v.  iT.  E,  Mut, 
Insurance  Co.j  1  Disney,  385;  Bergson  v.  Builders^  Insur- 
ance Co.j  38  Cal.  541;  Noii,on  v.  Iiuwrance  Co.y  36  Conn.; 
Sheridan  v.  Phoenix  Co.^  8  House  of  Lord's  Cases,  745.  This 
last  case,  and  1  Disney,  355,  S.  C,  2  Id.  106,  refer  to  the  fact 
that  it  is  optional  with  the  insured  whether  he  will  continue 
the  policy,  as  an  additional  and  conclusive  reason  why  it  must 
be  terminated  by  his  failure  to  pay  on  the  day.  In  2  C.  B. 
N.  S.  257,  Simpson  v.  Hie  Accidental  Death  Insurance  Co,^ 
Cbeswell,  J.,  interrupting  counsel,  says:  "If  the  insured 
really  means  to  drop  the  insurance,  but  meets  with  an  acci- 
dent within  the  twenty  days,  he  may,  according  to  your 
argument,  tender  the  premiums  which  he  never  intended  to 
pay,  and  make  the  company  liable."  Such  an  interrogatory 
is  still  more  applicable  to  the  condition  of  things  here.  For 
those  who  have  died,  representatives  claim  compensation; 
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while  hundreds  of  those  who  survive  refuse  to  continue  be- 
cause they  can  do  better  by  a  new  insurance.  This  company 
would,  beyond  all  doubt,  be  quite  willing  to  pay  for  all  who 
are  dead,  if  all  those  who  survive  would  pay  up  back  pre- 
miums, thus  carrying  out  the  scheme  according  to  its  inten- 
tion and  financial  theory,  and  afibrding  a  fund  to  pay  the 
losses.  In  4  Vroom.  N.  J.  487,  Catoir  v.  The  American 
Life  Insurance  Co.^  the  court  approbate  the  provision  avoid- 
ing the  policy  for  non-payment,  and  the  rules  of  law  appli- 
cable to  it,  as  eminently  just  and  necessary  for  the  safety  of 
the  company  and  of  the  public  which  relies  upon  its  solvency 
and  punctuality.  In  12  East.  183,  Want  v.  Blunt^  the  in- 
sured died  within  the  fifteen  days  allowed  for  making  the 
payment.  It  was  a  case  of  great  hardship,  and  was  elabor- 
ately argued.  The  form  of  the  policy  was  substantially  like 
that  before  the  court.  Upon  full  consideration  of  the  doc- 
trine in  reference  to  conditions,  it  was  held  that,  substantially, 
the  insurance  was  from  quarter  to  quarter,  where  the  pre- 
miums were  so  paid;  that  so  far  as  the  insured  was  con- 
cerned, it  was  a  new  contract  each  time  he  elected  to  pay  and 
continue  the  insurance.     Lord  Ellenborough  said  it  was  one 

• 

of  insurance,  and  must  be  read  in  view  of  what  the  parties 
undoubtedly  intended  by  the  words  they  had  used.  Tliis 
intention,  deduced  from  increased  fullness  in  the  stipulations 
and  long  practice  under  them,  is  still  more  undoubted  now. 
The  subtle  and  irrational  distinction  suggested  in  a  note  to 
Cohen  V.  Insurance  Co,^  50  N.  T.,  between  the  latter  case 
and  another  in  the  forty-fourth  volume  of  the  same  series, 
was  strongly  urged  upon  the  court  in  Want  v.  JBlunt,  but 
was  disregarded.  In  Gamble  v.  Insurance  Co,,  4  Irish  Hep. 
Com.  Law,  204,  and  Howell  v.  Knicherboclcer  Co,,  3  Eob. 
332,  S.  C.  44  N.  Y.,  sudden  death  in  one  case  and  paralysis 
in  the  other  prevented  performance  on  the  day,  but  the  rule 
was  applied.     Upon  this  ground  Dillard  v.  Manhattan  Co,, 
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44  Georgia,  119,  is  a  case  in  point  for  the  defendants.  Pre- 
miums there  were  not  paid  on  account  of  the  war.  It  was 
said  that  where  the  contract  made  no  exceptions,  the  court 
could  not  treat  the  occurring  of  the  war  of  the  rebellion  as 
such.  The  judgment  is  well  reasoned  and  amply  verified  by 
citations.  We  see  no  reason  why  this  familiar  principle  does 
not  entitle  the  defendants  to  judgment,  although  the  war 
alone  prevented  payment  in  time.  Some  additional  reasons 
relied  upon  to  take  this  case  out  of  the  operation  of  this  rule 
are  elsewhere  considered  in  connection  with  the  judgments 
where  they  occur. 

Some  of  the  judgments  relied  on  by  the  plaintiffs  decide 
that,  if  the  war  rendered  the  payment  of  the  premiums  im- 
possible, such  fact  constittites  an  excuse;  and  that  a  subse- 
quent tender  authorizes  a  recovery.  There  are  but  a  few 
cases  where  subsequent  impossibility  is  an  excuse,  even 
where  it  is  relied  upon  only  as  a  defense.  And  there  is  a 
broad  difference,  both  at  law  and  in  equity,  between  protect- 
ing a  defendant  from  an  action  for  damages,  and  authorizing 
him  to  recover  against  another,  where,  in  like  circumstances, 
he  has  failed  to  perform  a  condition  precedent  on  which  his 
right  of  action  depended.  And  still  wider  is  the  distinction 
where  the  condition  is  optional,  the  agreement,  so  far  as  this 
feature  is  concerned,  unilateral,  and  the  damages  dependent 
upon  some  act  to  be  performed  at  the  election  of  the  plaintiff. 
Before  20  Grattan  and  9  Blatchford,  we  know  of  no  judg- 
ment or  elementary  book  which  suggested  there  could  be 
recovery  in  such  case.  2  Pars,  on  Contracts,  672,  says,  no 
degree  of  mere  hardship  will  satisfy  the  rule  that  the  act  of 
God  rendering  performance  impossible  is  a  defense.  And  in 
no  case  is  impossibility  an  excuse,  if  it  refer  solely  to  tlie 
personal  disability  of  the  promisor,  there  being  no  natural 
impossibility  in  the  thing.  See  Id.  459.  The  cases  which 
establish  and  apply  this  rule  show  most  clearly,  that  far 
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greater  effort  is  demanded  from  the  promisor,  than  that  of 
requiring  the  insured  to  leave  the  rebel  region  and  come 
within  the  loyal  lines,  if  he  wishes  to  continue  the  indem- 
nity; and  quite  as  clearly  that  it  is  no  answer  to  say  that,  in 
the  accidents  of  his  personal  circumstances,  he  was  unable 
to  do  so.     The  following  American  judgments  are  fully  sus- 
tained by  the  English  cases  they  cite  and  approve.     Thomp- 
son V.  Dudly^  25  N.  T.  (11  Smith,)  272,  was  an  action  to 
recover  back  money  paid  towards  the  construction  of  a  school- 
house,  which  the  defendants  had  covenanted  should  be  built 
by  a  day  named,  but  which,  just  before  its  completion,  was 
destroyed  by  fire.     The  court  say,  that  a  contract  positively 
to  do  an  act  is  not  discharged  by  inevitable  accident;  and 
the  greatest  hardship  will  not  pr^ent  the  application  of  the 
rule.     The  25  Conn.   530,  School  District  v.  Dauchy^  in 
which  the  building  was  destroyed  by  lightning,  is  approved. 
In  this  latter  case,  Elswokth,  J.,  says:    "In  the  contract  no 
provision  was  made  for  any  contingency,  and  defendant  can 
incorporate  none  into  it,  but  must  abide  by  his  absolute  un- 
dertaking."    This  case  quite  fully  cites  the  leading  English 
and   American  judgments.     In   3   Dutcher,    (N.   J.)    514, 
Trustees  v.  Bennett^  where  under  a  similar  undertaking,  the 
building  fell  down,  owing  to  a  latent  defect  in  the  soil,  in- 
stallments paid  were  recovered  back  upon  the  like  ground. 
It  is  said  "that  he  who  by  contract  creates  a  duty  upon 
himself,  must  perform  it,  notwithstanding  any  accident  by 
inevitable  necessity;  because  he  might  have  provided  against 
it  in  the  agreement."      The  New  Jersey  Court  add,  that 
"however  apparently  harsh  the  rule  may  be  occasionally,  it 
has  its  foundation  in  good  sense  and  inflexible  honesty." 
And  see  19  Pick,  275,  Adams  v.  Nichols.     In  Demxot  v. 
Jones,  "2  Wall.  1;  Bulloch  v.  Dommett,  6  T.  E.  650;  Brech- 
nock   Co,  V.  Pritchard,    Id.   750;    Trxistees  v.  Bennett^   3 
Dutch.  513;  Beebe  v.  Johnson,  19  Wendell,  500;  Beale  v. 
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Thompson^  3  B.  &  P.  420;  all  extreme  applications  of  the 
rule,  are  cited  and  approved;  and  the  following  remarks 
made  by  Justice  Swayne:  "The  principle  which  controlled 
these  cases  rests  upon  a  solid  foundation  of  reason  and  justice. 
It  regards  the  sanctity  of  contracts.  It  requires  parties  to 
do  what  they  have  agreed  to  do.  If  nnexpected  impediments 
lie  in  the  way  and  a  loss  must  ensue,  it  leaves  the  loss  where 
the  contract  places  it.  If  the  parties  have  made  no  pro- 
vision for  dispensation,  the  rule  of  law  can  give  none."  He 
says  that  in  such  cases  equity  will  not  interfere.  The  fact 
that  in  this  case  recovery  was  had  upon  the  common  counts 
when  the  defendant  had  received  and  occupied  the  house,  in 
no  way  qualifies  the  principles  we  have  quoted  from  the 
judgment  And  see  Ohitty  on  Cont.  734;  8  T.  R.  259; 
Ang.  on  Carriers,  294;  3  Burrow,  1637;  4  Wheat.  204; 
Co.  Lit.  206  l.\  Shep.  Touch.  164;  12  N.  T.  99,  Harmorvy 
V.  Bingham;  11  N.  T.  25,  Oakley  v.  Minium.  The  case 
before  us  is  one  at  law,  and  even  if,  in  an  extreme  case, 
equity  would  relieve,  there  can  be  no  pretense  that  in  this 
action  an  excuse  can  be  accepted  by  the  court  in  place  of 
performance.  The  contract  in  this  case,  in  the  most  unam- 
biguous t^rms,  declares  the  premiums  must  be  paid  on  the 
day  or  the  policy  is  void.  There  is  no  exception  of  diflS- 
culties  or  impossibilities.  The  agreement  is  absolute  in 
terms;  and  the  nature  of  the  scheme  and  the  presumed  in- 
tentions of  the  parties  leave  no  room  for  the  sliglitest  doubt 
that  they  mutually  intended  its  literal  enforcement.  It  bears 
no  possible  analogy  to  the  cases  of  forfeiture  and  penalties 
intended  to  secure  acts  and  payments,  where  time  is  not  of 
the  essence  of  the  contract;  which,  in  our  estimation,  are  so 

« 

inapplicably  quoted  in  several  of  the  judgments  from  which 
we  dissent. 

Before  the  recent  decisions  cited  by  the  plaintiffs  we  find 
no  case  or  author  suggesting  that  a  complainant  in  a  court 

21 
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of  equity  is  entitled  to  relief  where  he  has  failed  to  comply 
with  conditions  precedent,  which  he  was  nnder  no  obligation 
to  perform,  and  the  contract  was,  in  that  regard,  wholly  uni- 
lateral. Much  less  have  we  been  able  to  discover  a  single 
instance  of  interference  where  the  agreement  is  in  common 
use,  and  punctuality  is  weU  understood  to  be  of  its  essence. 
The  distinction  between  enforcing  a  right  dependent  upon 
conditions,  and  protection  fipom  penalties  intended  to  secure 
collateral  payment,  we  do  not  know  to  have  been  disregarded 
in  any  other  judgments.  The  learning  upon  this  subject  is 
as  familiar  as  any  in  the  law,  and  will  be  considered  only  to 
insist  upon  its  misapplication  in  the  opposing  judgments. 
There  are  many  exceptions  to  the  rule  that  equity  will  re- 
lieve even  from  penalties  and  forfeitures;  and  the  grounds 
upon  which  they  rest  are  applicable  for  greater  reasons  to 
exclude  interference  here.  Story's  Eq.  Jur.  contains  a  fuU 
and  accurate  discussion  of  most  of  the  older  judgments  upon 
the  subject.  After  stating  generally,  in  §§  1302  to  1307, 
that  at  law  he  who  enters  into  a  contract  which  by  any  pos- 
sibility can  be  performed  by  any  one,  although  impossible 
for  the  party  himself,  is  bound  by  his  agreement;  and  after 
citing  the  conflict  of  authority  as  to  whether  the  party  is 
discharged  at  law  where  by  act  of  God  performance  subse- 
quently becomes  impossible,  he  announces  a  rule  in  equity 
which  in  no  case  interferes  with  the  intention  of  the  parties. 
It  is  said  in  §  1316,  a  penalty  is  relieved  from  only  when 
intended  to  secure  a  payment;  and  all  the  cases  cited  demon- 
strate that  it  is  where  there  is  an  absolute  obligation  to  pay 
money,  and  the  penalty  was  to  enforce  it.  The  idea  of  relief 
is  completely  excluded  where,  as  in  this  case,  an  affirmative 
right  is  claimed,  and  no  obligation  existed  to  perform  the 
conditions  upon  'which  alone  the  contract  accorded  snch 
right.  That  the  intention  always  governs,  is  further  dis- 
cussed in  §  1318,  in  reference  to  liquidated  damages.     An 
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application  of  this  principle,  peculiarly  germain  to  the  facts 
in  this  record,  is  illustrated  in  §  1325,  where  it  is  said  that 
considerations  of  public  policy,  and  of  what  is  necessary  to 
carry  out  corporate  objects,  frequently  render  punctual  pay- 
ment necessary.  In  such  cn^es,  it  is  said,  relief  is  never 
granted  from  forfeitures  of  subscriptions  and  stock.  A  pe- 
rusal of  the  judgments  which  sustain  this  rule,  amply  justi- 
fies its  policy,  and  suggests  what  is  true,  that  no  class  of 
corporations  or  general  process  of  business  more  eminently 
calls  for  the  administration  of  this  doctrine  than  those  now 
before  the  court.  And  see  §§  287,  288,  and  the  discussions 
generally  of  the  doctrine  of  conditions,  by  this  learned  au- 
thor. In  1  Disney,  355,  Robert  v.  New  Eng.  Life  Co.^  an 
action  was  brought  asking  relief  from  what  was  erroneously 
called  a  forfeiture  for  non-payment  of  premiums  on  the  day, 
and  a  decree  asked  for  the  sum  insured.  In  one  of  the  ablest 
judgments  to  be  found  on  this  subject,  by  a  judge  who  has 
few  superiors  in  the  American  judiciary,  Gholson,  J.,  for  the 
court,  refused  the  relief.  He  says,  if  the  contract  for  abso- 
lute punctuality  violates  no  principle,  the  parties  may  insert 
what  terms  they  please,  and  the  law  demands  a  strict  com- 
pliance. Easton  v.  Canal  Co.y  13  Ohio,  79;  Eagan  v.  Mu- 
tual  Ins.  Co.  of  Albany^  5  Denio,  326;  Beadle  v.  Chenango 
County  Ins.  Co.^  3  Hill,  161 ;  Jennings  v.  Ibid^  2  Denio,  75, 
are  cited,  in  all  which  the  literal  terms  of  the  agreements — 
such  being  the  presumed  intention  of  the  parties  as  deduced 
from  the  nature  of  the  contract  —  were  rigidly  enforced. 
That  there  can  in  such  a  case  be  no  relief  in  equity,  because 
the  real  intention  was  to  indemnify  only  while  the  premiums 
were  paid,  and  relief  would,  therefore,  involve  the  creation 
of  a  new  agreement  by  the  court,  is  forcibly  shown.  It  is 
said  that  from  the  very  nature  of  the  contract,  the  punctual 
payment  is  of  its  substance.  He  cites  and  approbates  the 
fully  applicable  case  of  Davis  v.  Thomas^  1  Russ.  &  Myl. 
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506,  afBrmed  on  appeal,  where  a  purchase  was  lost  by  neglect 
to  pay  rent  on  the  day,  and  relief  refused,  because  it  was 
optional,  and  one  party  only  bound.  The  agreements  in 
these  insurance  cases  were  said  to  be  alike  unilateral,  the 
company  having  no  power  to  force  its  continuance;  and  this 
feature  alone  was  conclusive  against  relief.  The  true  nature 
of  the  agreement,  which  we  think  is  wholly  overlooked  in 
the  recent  judgments,  is  stated,  and  attention  called  to  the 
fact,  that  for  a  few  hundred  dollars  the  company  was  called 
on  to  pay  $8,000.  This  would  be  just  if  demanded  in  the 
conditions  upon  which  alone  it  wa;s  agreed  to  be  paid.  But 
we  submit  that  it  would  be  alike  unjust  and  demoralizing 
to  the  law  to  decree  its  payment  by  making  in  effect  a  new 
agreement  for  the  parties.  The  risk  which  is  run  by  the 
company  is  a  full,  meritorious  and  solid  consideration  for  the 
premiums  already  received.  Some  of  these  judgments  speak 
as  if,  financially,  this  element  of  consideration  was  not 
known  to  the  law;  or  if  so,  only  as  a  technicality  without 
substantial  value.  None  stand  higher,  or  receive  fuller  pro- 
tection, both  at  law  and  in  equity.  The  latter  courts  are  full 
of  illustrations  of  withholding  relief  where  parties  have  had 
the  benefit  of  chances.  In  2  Ed.  V.  C.  Rep.  78,  Wells  v. 
Smith,  a  contract  to  convey  provided  that  it  should  be  void 
unless  the  complainant  made  certain  payments,  and  mort- 
gages, and  other  details,  by  a  day  named.  It  was  held,  upon 
the  distinction  between  the  authority  of  a  court  to  grant 
relief  from  a  forfeiture,  and  that  to  vest  an  estate  originally 
where  a  condition  was  unperformed,  that  no  relief  could  be 
given.  These  cases  are  fully  cited  and  reviewed.  The  de- 
cree is  aflirmed,  7  Paige,  22.  The  4  Comstock,  360,  Pike  v. 
Butler,  dismissed  a  bill  asking  relief  from  the  consequences 
of  failure  to  erect  a  building  in  precise  conformity  with  a 
contract,  where  the  loss  was  total  without  it.  Gardineb,  J., 
says:     *'It  is  the  enforcement  of  a  legal  right  operating 
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oppressively  in  the  particular  case,  but  against  which  it  is 
difficult  for  law  or  equity  to  afford  relief  without  substitut- 
ing the  undefined,  and  therefore  dangerous,  discretion  of  a 
court  for  the  fixed  principles  upon  which  the  law  in  relation 
to  contracts,  should  be  administered/'  And  see,  also,  9 
Paige,  211,  Crippin  v.  Heermance;  1,  Johns.  Ch.  370,  Bene- 
dict V.  lAfnch;  1  Sim.  &  Stu.  598,  note  2;  1  Hoff.  Ch.  139, 
Wiswall  V.  McGowcm;  4  Paige,  355,  Gates  v.  Green;  18 
Ves.  116,  Holtzajjfel  v.  Baker. 

Time  is  always  deemed  of  the  essence  of  the  contract, 
where  its  subject  varies  in  value,  or  the  motives  and  interest 
of  complainant  are  subject  to  change.  1  Sim.  &  Stu.  590, 
Doloret  v.  BothschUd;  1  Young  &  Coll,  94,  Stvhhs  v.  Lis- 
ter.  The  cases  on  this  subject  are  numerous  and  varied. 
The  health  of  the  insured,  his  changed  circumstances  after  a 
few  years'  delay  in  non-payment,  oftener  than  otherwise  pro- 
duce an  abandonment.  This  contingency  is  several  times 
noticed  in  the  judicial  discussion  of  these  policies,  and  most 
materially  affects  its  interpretation,  and  the  standing  in  a 
court  of  equity  of  those  who  seek  a  recovery  where  pre- 
miums have  not  been  paid.  It  is  but  common  justice  that  it 
should  do  so.  See,  in  reference  to  this  subject  generally,  the 
following. cases:  Mutual  Benefit  Life  Ins.  Co.  v.  Buse,  1 
Bigelow's  R.  83;  Howell  v.  Knickerbocker  Life  Ins.  Co,y  3 
Rob.  232;  Bohert  v.  New  England.  Mut.  Life  Ins.  Co.^  1 
Bigelow's  R.  634;  Catoir  v.  Am.  Life  <&  Trust  Co.^  supra; 
0*Beilly  V.  Mutual  Life  Ins.  Co.  of  New  York^  Superior 
Ct.  Nov.  22, 1868;  Koelges  v.  The  Guardian  Life  Ins.  Co., 
2  Lansing,  480. 

If  this  contract  were  an  isolated  transaction  between  in- 
dividuals, a  court  of  equity  would  refuse  to  enforce  it  against 
the  obligor  as  unconscientious.  See  Story's  Eq.  Jur.,  §  331, 
etc.,  and  Fry  on  Specific  Performance,  §  203,  et  seq.  The 
judgments  on  this  subject  abundantly  demonstrate  that  equity 
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would  aflford  no  relief  in  the  enforcement  of  such  an  agree- 
ment, where  the  complainant  for  a  few  hundi'ed  dollars 
asked  as  many  thousands.  The  contract  becomes  just  and 
moral  only  when  it  becomes  a  part  of  a  great  system,  and 
rests  upon  the  averages  of  many  thousands  of  lives.  The 
only  rational  mode  of  contemplating  the  transaction  is  to 
consider  all  those  who  live  in  the  loyal  States  as  an  aggre- 
gate, insuring  all  those  in  the  disloyal,  and  to  administer 
such  a  rule  as  would  do  justice  generally  between  the  two 
classes.  The  50  N.  Y.,  9  Blatchford,  and  their  associate 
judgments,  decide  that  the  body  of  members  who  punctually 
pay  shall  remain  liable  to  such  portion  of  those  who  do  not 
pay,  as  happen  to  die  within  the  period  of  suspended  pay- 
juents,  while  they  have  not  a  farthing  of  claim  on  that  great 
mass  of  other  delinquents  who  outlive  this  period,  and  refuse 
to  pay  their  premiums  after  the  war.  The  financial  conse- 
quence is  identical  with  that  which  would  result  from  a 
deliberate  selection  and  insurance  by  the  oflScers  of  the  com- 
pany of  a  given  number  of  lives  which  they  knew  w^ould 
terminate  within  five  years,  and  a  rejection  of  a  still  larger 
number  which  it  was  known  would  pay  premiums  for  an  in- 
definitely longer  period.  As  is  said  by  the  learned  Justice 
Hunt,  in  his  dissenting  opinion  in  Howell  v.  Knickerbocker 
Co.^  44  N.  Y.  286,  in  arguing  an  analogous  question,  the 
usage  would  amount  to  '*a  practice  of  receiving  small  pre- 
miums for  the  issuing  of  large  policies  of  insurance  upon 
the  lives  of  persons  already  dead.  To  bring  it  to  the  case 
of  Mr.  Howell,  who,  according  to  this  construction,  was  only 
one  of  a  numerous  class,  the  case  was  this:  This  company 
agree  with  Mr.  Howell  that  if  he  should  die  on  the  15th  of 
July  of  any  year,  after  twelve  o'clock  at  noon  on  that  day,  or 
within  a  few  days  thereafter,  if  any  one  on  his  behalf  should 
then  pay  to  the  company  the  sum  of  $138,  they  would  at 
once  issue  or  renew  a  policy  upon  his  life  for  one  year  for 
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the  sum  of  $5,000.  They  would,  in  short,  agi*ee  positively 
to  pay  $5,000  for  the  consideration  of  $138.  *  *  *  It 
is,  as  already  stated,  an  agreement  to  insure  the  life  of  a  man 
who  is  dead  at  the  time  of  making  the  agreement."  The 
entire  scheme  depends  upon  the  assumption  of  what  is 
known  to  be  true,  that  a  small  number  only  would  die  with- 
in a  short  period,  while  the  far  greater  portion  will  live  and 
pay  premiums  to  a  comparatively  advanced  age.  These 
modem  judgments  cut  the  scheme  in  two,  and  say  to  all 
those  who  are  public  enemies:  "None  of  you  need  pay  your 
premiums  as  provided  in  the  contract;  but  those  who  happen 
to  die  are  entitled  to  the  full  sum  insured,  deducting  the 
premiums,  while  not  one  of  your  fellow  enemies  are  com- 
pelled to  contribute  a  dollar  for  this  purpose.  The  money 
shall  be  paid  by  loyal  citizens  alone.''  The  disastrous  effects 
of  such  a  rule  of  law  upon  a  mutual  insurance  company,  and 
the  vital  importance  to  them  of  the  prompt  payment  of  pre- 
miums by  all  for  whom  they  stand  guaranty,  will  appear  by 
a  simple  illustration.  It  is  well  known  that  the  whole  scheme 
of  life  insurance  is  based  upon  the  law  of  average.  Out  of 
a  given  number  of  insured  persons,  statistics  show  there  will 
be  on  the  average  a  certain  proportionate  number  of  deaths 
each  year;  and  in  a  mutual  scheme,  the  premiums  to  be  paid 
each  year  by  the  whole  number  insured  are  fixed  at  such  an 
amount  as  will  make  their  sum  total  just  sufficient  to  meet 
the  losses  arising  from  the  average  deaths  during  the  year, 
and  to  provide  for  unforseen  fluctuations  of  the  law  of  aver- 
age and  other  contingencies,  including  necessary  expenses. 
Thus,  in  a  company  consisting  of  one  thousand  persons, 
insured  for  one  year  for  $1,000  each,  where  the  average  num- 
ber of  deaths  were  fixed  at  ten,  each  member  must  pay  a 
premium  of  $10,  making  in  all  $10,000  of  premiums,  in 
order  to  meet  the  ten  death  claims — supposing,  for  the  sake 
of  simplicity,  that  there  are  no  expenses  or  fluctuations  of 
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average.  The  company  would  thus  meet  its  liabilities,  and 
be  solvent  at  the  end  of  the  year.  Now,  suppose  it  start  the 
next  year  with  the  same  number  insured  in  like  manner,  and 
on  the  same  basis,  but  that  live  hundred  of  those  who  paid 
premiums  in  the  former  year  suspend  payment  in  this.  Out 
of  the  five  hundred  who  pay  the  average  number  of  deaths 
will  be  five,  and  the  amount  of  premiums  paid  will  be  just 
sufiicient  to  meet  those  losses  —  $5,000.  But  five,  also,  of 
those  who  suspend  will  die,  and  under  the  rule  in  question 
the  company  would  be  liable  to  their  representatives  for 
$5,000  of  death  claims,  less  $53.50  of  unpaid  premiums  and 
interest,  with  no  means  for  meeting  such"a  liability,  and  no 
claim  whatever  upon  the  survivors  of  those  who  suspend.  If 
time  were  thus  held  not  to  be  of  the  essence  of  these  unilat- 
eral life  insurance  contracts,  it  is  difficult  to  see  how  a 
mutual  company  can  escape  ultimate  if  not  speedy  bank- 
ruptcy. No  one  knowing  such  to  be  the  law  would  pay  a 
single  premium  after  the  first,  but  would  suspend;  and  if  he 
chanced  to  die  within  the  time  when  the  amount  assured  to 
him  would  exceed  that  of  his  unpaid  premiums,  his  repre- 
sentatives would  demand  that  excess;  otherwise  he  would 
drop  the  policy,  thus  securing  to  himself  all  the  benefit  of 
his  chances  of  death,  while  the  company  have  no  benefit  of 
his  chances  of  life  after  the  first  year.  There  is  but  little 
significance  in  a  name;  but.  our  own  idea  of  the  result  of 
such  a  rule  of  law  is  expressed  by  calling  it  rank  injustice 
rather  than  the  beneficent  and  kindly  interference  of  a  court 
of  equity  to  prevent  wrong.  We  have  no  doubt  that  were 
this  a  bill  in  equity  seeking  relief  from  the  consequences  of 
the  impediments  created  by  the  war,  as  possibly  it  may  be 
claimed  to  be,  no  relief  could  be  given.  For  a  greater  reason 
must  judgment  be  denied  in  this  action  at  law. 

So    many  of  the    arguments    upon  which  the  following 
counter-judgments  rest  have  been  already  considered,  that  few 
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of  their  points  will  be  here  noticed,  and  those  by  no  means 
the  most  important.  Kershaw  v.  Kelley^  100  Mass.  adds 
the  considerable  influence  of  the  tribunal  which  decided  it  to 
the  recent  tendencies;  but  we  do  not  perceive  that  its  argu- 
ment adds  anything  to  the  reasons  which  sustain  them.  We 
know  of  no  more  forceful  illustration  of  the  impolicy  of  the 
rule  asserted  in  that  judgment,  than  the  simple  statement  of 
the  unpatriotic  and  mercenary  conduct  it  legalized.  Indeed, 
we  think  we  discover  in  the  unparalleled  meanness  of  the 
defense,  that  which  greatly  predjudiced  the  mind  of  the  court 
in  reference  to  its  legality.  A  resident  of  Massachusetts, 
while  his  fellow-citizens  were  hurrying  to  the  battle-field, 
betakes  his  capital,  his  son  and  himself  to  the  enemy's  terri- 
tory, and  renting  a  portion  of  it,  enters  into  a  contract  for 
raising  and  preparing  for  market  an  article  of  produce  so 
essential  to  the  power  which  was  endeavoring  to  overthrow 
the  government,  that  it  was  declared  subject  to  seizure  by  our 
armies.  K  every  contract,  the  execution  of  which  adds  to 
the  enemy's  power  of  resistance,  is  void,  this  one  certainly 
was  BO. 

If  it  be  true  that  the  law  presumes  the  citizen  to  intend 
what  he  ultimately  does  in  its  violation,  then  the  circum- 
stances before  the  Massachusetts  court  presented  a  case  where 
that  court  was  bound  to  presume  that  the  unlawful  transpor- 
tation of  the  cotton  to  Massachusetts  was  one  of  the  original 
objects  of  the  contract,  and  to  have  held  the  contract  void  for 
that  reason. 

Upon  the  face  of  the  report,  a  case  was  clearly  made  where 
the  presumption  was  that  the  defendant  crossed  the  lines  for 
the  purposes  of  the  agreement.  Intercommunion  was  there- 
fore established,  and  within  the  reasoning  of  the  case  itself, 
the  contract  of  leasing  was  unlawful. 

A  citizen  never  so  loyal,  in  any  way  intereste4  in  the  pro- 
duce of  an  enemy's  soil,  becomes  in  reference  to  such  pro- 
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ducts,  an  enemy.  In  1  Kent,  74,  75,  76,  it  is  said:  "It  was 
considered  by  Sir  Wm.  Scott,  The  PTuBnix^  5  W.  Eob.  Ad. 
21,  and  in  The  Anna  Catherina^  Id.  161,  that  the  possession 
of  the  soil  impressed  npon  the  owner  the  character  of  the 
country,  so  far  as  the  produce  of  the  soil  was  concerned, 
wherever  the  residence  of  the  owner  might  be.  Tlie  produce 
of  a  hostile  soil  bears  a  hostile  character  for  the  purpose  of 
capture,  when  in  the  process  of  transportation  from  an 
enemy's  country."  "  The  enemy's  lands  are  the  great  source 
of  his  wealth  and  the  most  solid  foundation  of  his  power; 
and  whoever  possesses  land  in  the  enemy's  country,  though 
he  may  in  fact  reside  elsewhere  and  be  in  fact  a  friend,  must 
be  taken  to  have  incorporated  himself  with  the  nation,  and 
the  produce  of  the  soil  is  enemy's  property."  "The  reason- 
ableness of  this  doctrine  will  be  acceded  to  by  all  nations, 
and  is  particularly  i^ecognized  by  the  Supreme  Court  of  the 
United  States."  See  1  Duer  on  Ins.  451,  and  9  Cranch,  191, 
Thirty  Hogsheads  of  Sugar^  where  Chief  Justice  Mabsuai., 
uses  nearly  the  same  language.  The  manifold  applications 
of  this  doctrine,  found  in  Wheaton,  Phillimore,  Halleck  and 
every  European  continental  writer,  show  that  Kershaw  v. 
Kelley^  in  holding  legal  a  lease  of  land  in  hostile  territory 
which  must  result  in  the  production  of  material  aid  to  an 
enemy,  is  clearly  at  war  with  it.  We  have  endeavored  to 
show  that  the  only  exceptions  to  the  rule  that  contracts  with 
an  enemy  are  void,  are  those  for  ransoms  and  necessaries. 
But  this  judgment  sweeps  away  the  rule  entirely,  and  legal- 
izes, not  only  the  continuance,  but  the  creation  of  every 
possible  agreement  for  the  production  of  material  and  the 
manufacture  of  supplies  in  the  enemy's  territory,  where 
intercommunion  across  the  lines  is  not  involved. 

Cohen  V.  InB,  Co,y  50  N.  T.,  carefully  states  the  correct 
general  pri^jiple,  and  concedes  that  this  contract  would  be 
void,  if  at  war  with  public  policy.     In  arguing  that  it  was 
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not  so,  the  court  take  the  three  following  positions:  1st — 
That  the  insurance  of  the  life  of  an  enemy  involves  no  inter- 
ests hostile  to  those  of  our  government;  2d — That  it  comes 
within  the  principles  of  the  decisions  which  suspend  only  the 
right  of  action  upon  bonds  and  notes;  and  3d — It  approbates 
the  argument  in  Kershaw  v.  Kelley^  that  intercourse  across 
the  hostile  lines  is  necessary  to  render  a  contract  void.  These 
positions  we  elsewhere  consider  in  our  general  argument. 
The  objection  that  the  payment  of  the  premium  was  a  condi- 
tion precedent,  was  answered  by  what  was  to  us  a  somewhat 
novel  application  of  the  doctrine  announced  in  Brewster  v. 
Kitchen^  1  Ld.  Eaymond,  317;  Touteg  v.  Huhhard^  3  B. 
&  P.  291;  Wood  v.  Edwards,  17  John's  Eep.  205;  People 
V.  BaHlett,  3  Hill,  570;  Wolf  v.  Howes,  20  N.  T.,  and 
other  similar  judgments,  where  it  is  held  that  performance 
is  excused  on  the  part  of  a  defendant  when  from  a  change  in 
the  law  it  becomes  illegal  or,  from  the  act  of  God,  impossi- 
ble. We  have  already  considered  this  subject,  and  recur  to 
it  here  simply  to  say,  that  after  a  careful  examination  of  the 
cases  cited,  we  consider  all  of  them,  in  their  arguments  and 
illustrations,  as  pointedly  against  the  application  of  the  rule 
made  in  the  judgment.  At  page  623  it  is  said  that  interest 
compensates  for  non-payment  of  the  premiums;  and  9  Blatch- 
ford,  234,  and  7  Bush,  179,  make  a  similar  assumption.  If 
a  single  transaction  only  is  looked  at,  and  we  omit  to  consider 
the  fact  that  the  payment  of  premiums  is  not  obligatory,  and 
ignore  the  nature  of  the  mutual  scheme  which  is  such  that 
financial  injustice  of  the  grossest  kind  results  from  compelling 
the  company  to  pay  for  those  enemy  delinquents  who  die, 
while  few  of  those  who  survive  pay  their  premiums  at  all — 
then  beyond  doubt  interest,  if  compounded,  would  seem  to 
compensate  mathematically  for  payment.  But  a  moment's 
consideration  will  serve  to  show  that  it  does  not  in  fact  com- 
pensate.     These  cases  overlook  the  palpable  difference  to  the 


332  CIRCUIT  COURT.  [December, 

W.  E.  Tait  et  al.  v.  New  York  Life  Ins.  Co. 


company  between  assnming  a  risk  and  assuming  a  loss.  The 
insurers  are  entitled  to,  and  do  have  this  interest  (i.  e.,  th& 
use  of  the  money,)  where  the  contract  is  exactly  carried  out; 
and  in  a  case  where  the  insured  is  still  living,  and  is  in  as 
good  health  as  when  the  first  unpaid  premium  fell  due,  we 
think  interest  would  compensate  on  a  renewal  of  the  policy, 
because  the  risk  is  then  the  same  as  would  have  been  taken 
had  the  premium  been  promptly  paid.  But  where  the  health 
of  the  assured  has  failed  or  death  has  occurred,  the  insurers 
are  called  upon  to  accept  a  greater  risk  or  an  absolute  loss, 
upon  the  same  terms  on  which  they  agreed  to  accept  the  risk 
contemplated  by  the  policy.  The  ruling  of  these  cases  com- 
pels the  insurers  to  assume  a  loss  for  precisely  the  same  con- 
sideration which  the  policy  awarded  them  for  assuming  a 
risk.  But  such  a  consideration  is  wholly  foreign  to  the 
necessities  of  this  argument.  A  policy  of  life  insurance  is 
a  part  of  an  indivisible  scheme,  incapable  of  existence  as  an 
isolated  transaction;  and  all  arguments  which  consider  it 
otherwise  are  but  misconceptions  of  its  true  nature. 

It  was  urged  upon  the  New  York  court  that  this  scheme 
created  a  copartnership,  and  that  upon  conceded  principles 
the  relations  between  the  members  were  therefore  dissolved 
by  war.  This  was  answered  from  the  bench  by  pointing  out 
the  familiar  difference  between  a  copartnership  and  a  cor- 
poration, whose  existence  is  not  at  all  affected  by  the  with- 
drawal of  a  portion  of  its  members.  We  think  such  a  reply 
involves  a  misconception  of  what  must  have  been  the  objec- 
tion of  the  very  learned  counsel  in  that  cause.  They  could 
hardly  have  made  the  mistake  of  supposing,  that  the  judicial 
personage  created  by  the  laws  of  and  doing  business  in  the 
State  of  New  York  was  dissolved  because  a  portion  of  its 
members,  by  virtue  of  the  very  terms  and  conditions  pro- 
vided by  the  contract  itself,  or  otherwise,  had  ceased  to  be 
such.     Manifestly,  what  was  intended  to  be  urged  was,  that 
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the  precise  evils  resulting  from  continuing  commercial  part- 
nerships, follow  the  continuance  of  this  scheme  of  mutual 
insurance — meaning  what  is  to  us  entirely  obvious,  that  a 
large  body  of  persons  in  the  loyal  region  would  be  interested 
in  the  health  and  prosperity  of  an  equally  large  number  of 
onr  enemies,  and  directly  affected  pecuniarily  far  beyond  the 
mass  of  their  fellow-citizens,  by  the  bombardment  of  every 
rebellious  city,  and  by  every  raid  into  their  territory,  which 
would  deprive  of  shelter,  raiment  or  food,  other  members  of 
the  corporation;  and  that  therefore,  the  principle  which  dis- 
solves a  partnership  forbids  also  this  relation.  This  objection 
was  not  successfully  answered  by  saying,  what  no  intelligent 
lawyer  would  question,  that  a  corporation  in  these  circum- 
stances was  not  dissolved  like  a  copartnership.  The  differ- 
ence between  the  relations  of  members  in  this  mutual  scheme, 
and  of  those  in  ordinary  stock  corporations  the  object  of 
which  is  to  prosecute  a  business  unconnected  with  its  share- 
holders, is  most  obvious.  Here,  each  member  is  personally 
and  directly  interested  in  the  health  and  welfare  of  every 
other;  thus  presenting,  in  the  most  eflScient  form,  the  pre- 
cise evils  upon  which  the  principle  dissolving  copartnership 
rests.  In  an  ordinary  corporation,  whether  there  be  ten  or 
ten  thousand  corporators,  and  whether  they  be  comfortable  or 
tincomfortable,  it  is  wholly  indifferent. 

Semmea  v.  Hartford  Ins,  Co.^  13  Wall.  158,  is  relied  upon 
as  deciding  that  the  performance  of  a  condition  precedent  is 
excused  by  the  war.  We  think  it  has  no  tendencies  to  sus- 
tain such  a  proposition.  The  parties  had  agreed  upon  a 
period  within  which  prosecution  should  be  commenced,  after 
every  act  had  been  performed  and  the  obligation  of  the 
defendant  rendered  absolute.  It  was  but  a  conventional 
statute  of  limitations.  The  judgment  refers  to,  and  rests 
upon,  the  same  reasons  as  the  decisions  which  hold,  that 
belligerency  suspends  the  running  of  the  statute. 
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Sands  v.  Insurance  Co.^  50  IS.  Y.,  Judge  Peckham,  for 
the  court,  adds  to  the  list  of  reasons  why  the  policy  is  not 
abrogated,  one  which  will  somewhat  startle  the  insurance 
lawyers  of  the  country.  He  likens  the  clause  for  punctual 
payment  to  a  covenant  to  pay  a  quarter's  rent  on  a  common 
lease.  That  we  have  the  highest  respect  for  that  tribunal  it 
is  unnecessary  to  say.  But  when  such  an  argument  is  neces- 
sarily resorted  to  to  sustain  a  judgment,  it  is  to  us  the  very 
highest  evidence  that  those  reasons  upon  which  alone  we 
have  a  right  to  rely  are  wanting. 

Clapton  V.  Insurance  Co,^  7  Bush,  confines  the  rule  we  are 
considering  to  policies  upon  property  which,  according  to 
the  modem  usages  of  war,  is  ordinarily  confiscated  when  it 
comes  within  the  power  of  the  enemy.  It  would  continue 
an  insurance  upon  any  branch  of  industry,  without  the  pay- 
ment of  premiums.  It  does  not  take  pains  to  say  what 
would  be  the  judgment,  if  the  subject  should  be  destroyed 
by  raids  from  the  northern  army.  In  speaking  of  a  non- 
combatant,  this  and  other  cases  seem  to  overlook  the  fact 
that  they  ai'e  as  necessary  to  successful  war  as  soldiers. 
Although  learned  writers  diflfer  as  to  the  percentage  which 
can  be  spared  for  the  field,  common  reason  shows  it  has  very 
definite  limits.  Five  hundred  non-combatants,  as  they  are 
termed,  might  have  been  selected  from  the  rebel  region, 
whose  removal  at  the  outset  would  have  prevented  the  war; 
or  would  have  terminated  it  within  twenty  days,  if  effected 
at  any  period  during  its  continuance.  The  Reverend  Mr. 
Clopton  of  the  7th  of  Bush,  although  he  did  nothing  but 
pray  for  Jefferson  Davis  and  his  government,  was,  beyond  all 
controversy,  of  "more  consequence  as  a  public  enemy  than 
any  one  obscure  private  soldier  from  his  rebellious  State. 
Tlie  distinction  in  this  regard  is  without  reason.  It  is  not 
overlooked  that,  within  our  own  reasoning,  we  are  now  con- 
sidering what  is  wholly  immaterial.     We  assert  it  to  be  so. 
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We  express  onr  dissent  from  the  attempted  distinction,  not 
because  it  is  of  any  force  against  onr  conclusions,  but  for  the 
reason  that  it  is  so  frequently  relied  upon  in  counter-judg- 
ments. The  subject  of  the  insurance  is  never  a  criterion. 
That  affects  only  the  degree  of  impolicy  and  unlawfulness. 
The  essential  inquiry  is,  is  it  taken  for  the  benefit  of  an 
enemy?  No  matter  whether  the  subject  be  a  ship,  goods 
upon  the  ocean,  manufactories  of  the  great  staples  of  life,  in- 
land or  scientific  manuscripts — in  neither  case  has  the  insur- 
ance any  tendency  to  increase  the  sum  total  of  the  enemy's 
property.  But  the  evil  consists  in  placing  in  the  enemy's 
hands,  through  the  obligations  of  the  policy,  that  which  will 
indemnify  him  after  loss,  thus  increasing  his  resources.  That 
this  consideration,  and  not  the  subject  matter  of  the  insur- 
ance or  the  cause  of  loss,  is  the  crilerion,  has  been  quite 
fully  considered  already  in  our  general  reasoning,  and  its 
illustrations  need  not  be  reproduced  here. 

It  may  invite  a  closer  scrutiny  of  this  judgment,  to  call 
attention  to  its  suggestion  that  the  agent  might  take  a  bond 
for  payment  of  the  premium  at  the  end  of  the  war,  by  way 
of  avoiding  the  confiscation  power  of  the  rebel  government. 
This  would  require  some  new  headings  in  insurance  books, 
and  cause  learned  actuaries  to  study  some  principles  with 
which  they  are  not  familiar. 

The  case  of  Hamilton  v.  Insurance  Co.y  9  Blatchford, 
goes  upon  reasons  which  would  authorize  a  recovery  in  a 
court  of  law;  and,  according  to  the  rule  familiar  in  the  Fed- 
eral Courts,  the  bill  should  have  been  dismissed.  The  decree 
of  Judge  Blatchfobd,  as  well  as  that  in  Cohen  v.  Insurance 
Co,^  50  N.  T.,  must  have  gone  upon  the  ground  that  the 
legal  right  was  imperfect,  and  are  precedents  in  this  action 
at  law  for  the  judgment  we  render. 

The  most  extraordinary  feature  of  the  opinion  in  9  Blatch., 
and  one  affording  a  remarkable  illustration  of  the  liberties 
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which  learned  judges  will  take  with  fixed  rules  of  law  when 
they  stand  in  the  way  of  what  they  deem  the  merits  of  a 
just  cause,  is  that  part  which  attempts  to  answer  the  forcible 
objection,  that  the  continuance  of  an  agency  to  receive  pre- 
miums became  unlawful  for  the  reason  that,  the  instant  he 
received  them  they  were,  by  operation  of  the  local  law,  con- 
fiscated by  the  yebel  government.  With  much  spirit  of  ex- 
pression he  declares  this  is  no  objection  at  all,  because  the 
agent  could  refuse  the  tender,  and  thus  prevent  the  creation 
of  a  debt  which  the  rebel  government  could  seize.  The 
opinion  concedes  that  all  agencies,  the  duties  of  which  can- 
not be  performed  without  a  violation  of  political  duty,  are 
abrogated.  When  pressed  with  the  fact  that  the  duties  of 
this  one  came  pointedly  within  the  principle,  and  asked  to 
apply  it  in  justification  of  its  discontinuance,  he  replies: 
We  will  continue  the  agency,  but  avoid  its  illegality  by  a 
suspension  of  its  functions.  This  is  no  distortion  of  the 
position,  but  almost  its  literal  reproduction.  The  mind 
which  was  forced  to  resort  to  such  an  answer  must  have  been 
close  to  the  line  which  separates  its  judgment  from  our  own. 
And  this,  too,  is  said  in  an  opinion  which  holds  the  removal 
of  the  agency  a  fraud  which  estops  the  corporation  to  deny 
its  continuance. 

A  somewhat  singular  application  is  made  of  Ruse  v.  Inaur- 
ance  Co.,  26  Barb.  556;  23  N.  Y.  515,  S.  C;  24  K  Y.  653, 
S.  C;  Buckhee  v.  Insurance  Co.,  18  Barb.  541,  and  kindred 
cases,  which  decide  that,  where  the  company,  by  its  own 
fraud,  prevents  the  payments,  it  is  estopped  to  deny  that 
they  were  made.  It  likens  the  refusal  of  a  loyal  citizen  to 
continue  a' public  enemy  as  his  agent,  the  performance  of 
whose  functions  is  not  only  to  create  without  consideration 
an  obligation  upon  himself,  but  to  call  into  existence  suc- 
cessive debts  which  pass  by  the  mere  act  of  their  creation 
into  the  rebel  treasury,  to  \hose  frauds  and  devices  which 
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enlightened  judges  have  declared  should  not  enure  to  the 
benefit  of  the  guilty  parties.  We  hardly  think  comment  can 
be  necessary  to  show  the  inapplicability  of  this  class  of 
judgments. 

Wolfy.  Howes^  20  N.  Y.  191;  Jones  v.  Judd^  4  Cora- 
stock,  411;  The  People  v.  Tuhha,  37  N.  T.  586,  from  the  list 
of  judgments  which,  in  modern  times,  have  so  justly  estab- 
lished  the  right  of  a  plaintiff  to  recover  upon  a  quantum 
meruit^  where  the  whole  contract  has  not  been  completed, 
but  there  has  been  a  partial  performance  beneficial  to  the  de- 
fendant, are  cited,  in  our  estimation  most  erroneously,  as 
grounds  for  the  decree.  This  doctrine  in  its  proper  applica- 
tion, is  well  settled  in  the  Federal  courts.  The  decisions 
cited  are  among  the  most  enlightened  of  their  class,  and 
plainly  distinguish  between  the  right  they  protect  and  that 
of  authorizing  a  recovery  where  a  condition  precedent  has 
not  been  performed.  In  DermoU  v.  Jones^  ante.  Judge 
SwAYNE  in  tlie  same  judgment  discusses  and  applies  both 
principles.  The  short  answer  to  what  we  deem  a  misappli- 
cation of  these  decisions  is,  that  in  this  contract,  punctual 
payment  is  of  its  essence;  and  if  this  is  so,  such  decisions 
are  wholly  inapplicable. 

Manhattan  Co,  v.  Wa/rwick^  20  Grattan,  614.  This  case, 
decided  by  three  judges  against  two,  furnishes  slight  au- 
thority for  the  plaintiff.  It  is  needless  to  say  that,  in  our 
estimation,  the  reasoning  of  Judge  Chkistian  and  his  dis- 
senting associate,  is  the  better  law.  An  enemy  creditor  in- 
sured the  life  of  an  enemy  debtor,  in  a  loyal  company;  and 
a  distinction  between  such  a  contract  and  one  directly  upon 
commerce  and  property,  is  still  more  subtle  and  fanciful 
than  if  the  policy  were  upon  the  husband  or  father  for  the 
benefit  of  the  widow  and  children.  Still,  the  reasons  upon 
which  the  last  is  protected,  just  as  conclusively  sustain  a 
public  enemy'p  insurance  of  one  of  his  commercial  securities. 

22 


338  CIRCUIT  COURT.  [December, 

W.  E.  Tait  et  al.  v.  New  York  Life  Ins.  Co. 

In  opposition  to  the  most  familiar  judicial  history,  it  is 
said  that  no  judgment  has  ever  held  a  partially  performed 
contract  abrogated;  that  the  principle  is  never  applied  where 
it  will  injure  the  parties;  and  that  the  defense  is  actually 
immoral.  This  is  quote^  and  approved  in  9  Blatchford. 
Every  case  of  marine  insurance  and  all  in  reference  to  com- 
mercial intercourse  involved  partially  performed  contracts, 
the  annulling  of  which  entailed  loss  upon  the  parties.  No 
branch  of  the  rule  has  the  slightest  reference  to  personal  pro- 
tection, but  in  all  instances  of  its  assertion  has  universally 
subordinated  private  interests  to  the  policy  and  presumed 
good  of  the  nation. 

The  consequences  of  the  abrogation  involve  quite  different 
considerations.  An  executory  contract,  under  which  money 
has  been  paid,  annulled  by  war,  might,  in  particular  circum- 
stances, authorize  after  peace,  a  recovery  upon  the  common 
counts,  as  in  the  case  of  a  rescinded  contract.  Tliis  question 
is  not  before  us,  and  is  referred  to  only  as  an  answer  to  some 
of  the  extravagant  illustrations  employed  in  the  opposing 
argument 

We  are  unable  to  appreciate  the  argumentative  effect 
which  the  opinion  imputes  to  the,  facts  that  a  local  statute 
demanded  an  agency,  and  that  the  policy  constituted  a  Vir- 
ginia contract;  although  these  features  seem  to  constitute 
leading  reasons  for  giving  judgment  for  the  plaintiff.  If 
the  continuance  of  the  contract  is  against  public  policy,  it  is 
wholly  immaterial  where  it  was  made.  If  the  functions  of 
the  agent  could  not  be  lawfully  exercised,  it  is  of  no  conse- 
quence that  he  was  originally  appointed  by  the  compulsion 
of  the  statute.  It  seems  to  us  that  the  only  important  in- 
quiry, viz.:  "Are  the  substantial  relations  existing  between 
the  parties  such  as  war  dissolves?"  is  overlooked. 

Judgment  must  be  rendered  for  the  defendant  with  costs. 
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This  case  was  afflrmed  in  the  Snpreme  Court  of  the  United  States,  by 
a  divided  court.  The  case  of  Hamilton  y.  Mut,  Life  Ins.  Co,y  was  also 
affirmed  on  appeal  by  the  same  divided  court,  which  asserted  a  doctrine 
the  opposite  of  that  announced  by  Judge  Emhons. 

In  the  Central  Law  Journal  of  Feb.  12,  1874,  is  to  be  found  a  learned 
note,  which  treats  of  judicial  sentiment  on  this  and  cognate  subjects.  A, 
part  of  it  here  follows:  (See  Smith  v.  Charter  Oak  Z.  Ins,  Co.,  Cent.  L.  J. 
Vol.  I.,  p.  76.) 

1.  The  contract  of  life  insurance  is  not  abrogated,  but  only  suspended, 
by  the  outbreak  of  a  war  which  places  the  insurer  and  insured  within 
opposing  lines  of  belligerent  occupancy.  Smith  ▼.  Charter  Oak  Life  Ins. 
Go.y  supra;  Seyms  v.  New  York  Life  Ins.  Co.^  United  States  Circuit  Court 
Southern  District  Miss.,  Nov.  Term,  1873  (Hill,  J.) ;  CoJun  v.  New  York 
Mutual  Life  Ins.  Co.^  50  New  York  610;  Sands  v.  New  York  Life  Ins. 
Co.,  50  New  York,  626;  Manhattan  Life  Ins.  Co.  v.  Warwick,  20  Grattan, 
614  (two  of  the  five  Judges  dissenting) ;  New  York  Life  Ins.  Co.  v.  Clop- 
tan,  7  Bush.  (Ky.)  179;  Hamilton  v.  New  York  Mutual  Life  Ins.  Co.,  9 
Blatchford,  234.  Contra,  Tait  v.  New  York  Life  Ins.  Co.,  United  States 
Circuit  Court  Western  Dist.  Tenn.  (Ekmons,  J.) ;  DiUard  y.  Manhattan 
Life  Ins.  Co.,  44  Ga.  119. 

2.  If  the  stipulated  premiums  are  paid  until  the  outbreak  of  the  war, 
but  not  thereafter,  and  the  assured  die  during  the  war,  the  beneficiary  or 
legal  representative  may,  by  giving  notice  and  making  proof  of  death 
within  a  reasonable  time  after  the  close  of  the  war,  demand  and  compel 
payment  of  the  sum  stipulated  in  the  policy,  less  the  unpaid  premiums 
accruing  previously  to  the  death  of  the  insured,  with  interest.  Bands  v. 
New  York  Life  Ins.  Co.^  supra;  Seyms  v.  New  York  Life  Ins.  Co.,  supra; 
Manhattan  Life  Ins.  Co.  v.  Warwick,  supra  (two  of  the  five  Judges  dis- 
senting); Hamilton  v.  New  York  Mutual  Life  Ins.  Co.,  supra;  New  York 
Life  Ins.  Co.  v.  Clopton,  supra.  Contra,  Tait  v.  New  York  Life  Ins.  Co., 
supra;  Dillard  v.  Manhattan  Life  Ins.  Co.,  supra.  And  this  principle 
applies  to  an  insurance  maintained  by  a  creditor  upon  the  life  of  his 
debtor.    Manhattan  Life  Ins.  Co.  v.  Warwick,  supra. 

3.  If  the  insured  survives  the  war,  and  within  a  reasonable  time  there- 
after the  unpaid  premiums  accruing  during  the  war  are  tendered  by  him, 
and  the  insurer  declines  to  receive  the  same,  or  to  acknowledge  the  policy 
as  in  force,  the  beneficiary  in  the  policy  may  maintain  a  bill  in  equity  to 
reinstate  the  contract  and  declare  the  rights  of  the  parties.  Cohen  v. 
I^ew  York  Mutual  Life  Ins.  Co.,  supra. 

4.  Or,  under  like  circumstances,  payment  of  the  premiums  having  been 
tendered  to,  and  refused  by,  the  company's  agent,  during  the  war,  the 
beneficiary  may  treat  such  refusal  as  a  breach  of  the  contract,  and  may 
maintain  an  action  at  law  for  damages ;  and  the  measure  of  damages  is 
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the  value  of  the  policy  at  the  time  of  snch  breach  of  contract.    Smith  v. 
Charter  Oak  Life  Ins.  Co.,  supra  (principal  case). 

6.  The  relation  of  principal  and  agent  between  an  insurance  company 
residing  within  one  of  the  lines  of  belligerent  occupancy,  and  its  agent 
residing  within  the  other,  is  not  terminated  by  the  fact  of  war.  Smith  v. 
Charter  Oak  Life  Ins.  Co.,  (principal  case)  supra;  Sands  v.  l^ew  York  Life 
Ins.  Co.,  supra;  Hamilton  ▼.  New  York  Mutual  Life  Ins.  Co,^  supra. 
Manhattan  Life  Ins.  Co.  v.  Warwick,  supra;  New  York  Life  Ins.  Co.  v. 
Clapton,  supra.  Contr^  Tait  v.  New  York  Life  Ins.  Co.,  supra.  And  see 
Ward  y.  Smith,  Jt  Wall.  447,  452;  United  States  ▼.  Orossmayer,  9  Wall.  72, 
75.    Provided,  the  agent  had  been  appointed  before  the  war.    7  Wall.  75. 

6.  And  it  is  the  duty  of  the  insurer  to  provide  an  agent  in  the  State 
where  the  premiums,  by  the  terms  of  the  policy  are  to  be  paid ;  and  this 
duty  continues,  notwithstanding  the  intervention  of  war.  Hamilton  v. 
Mutual  Ins.  Co.,  supra. 

7.  Although  an  agent  under  such  circumstances,  would  not  have  the 
power  lawfully  to  enter  into  new  contracts  of  insurance,  {New  York  Life 
Ins.  Co.  V.  Clapton,  supra;  Ward  v.  Smith,  7  Wall.  452,)  nor  to  transmit 
money  received  for  premiums  across  the  hostile  lines  to  his  principal ; 
yet  he  might  lawfully  receive  premiums  on  policies  in  force  before  the 
war,  and  such  the  insured  might  lawfully  pay.  Manhattan  Life  Ins.  Co. 
V.  Warwick,  supra;  Sands  v.  New  York  Life  Ins.  Co.,  supra.  At  least,  a 
tender  to  such  an  agent,  and  his  refusal  to  receive  the  premium  because 
of  his  inability  to  transmit  the  same  to  his  principal  by  reason  of  the 
Intervention  of  a  state  of  war,  would  savo  a  forfeiture  of  the  policy. 
Hamilton  v.  Mutual  Life  Ins.  Co.,  supra. 

8.  Payment  of  premiums  under  such  circumstances  in  Confederate 
money,  is  a  good  payment  Sands  v.  New  York  Life  Ins.  Co.,  supra.  But 
the  right  of  the  company  through  its  agent  to  refuse  payment  in  such 
funds,  is  recognized  in  Manhattan  Life  Ins.  Co.  v.  Warwick,  supra. 

The  above  summary  and  quotations  give  but  a  meager  idea  of  the  effect 
of  the  cases  examined.  The  only  object  of  this  note  has  been  to  indicate, 
to  some  extent,  the  Judicial  sentiment  on  the  question,  and  the  grounds 
on  which  the  courts  have  proceeded,  as  well  as  the  chief  points  which 
have  been  ruled.    Smith  v.  Charter  Oak  L.  Ins.  Co.,  0.  L.  J.,  Vol.  I.,  p.  76. 

(See  the  eases  of  N.  Y.  Life  Ins.  Co.  v.  Statham;  N.  Y.  Life  Ins.  Co.  v. 
Seyms  and  the  Manhattan  Ltfe  Ins.  Co.  v.  Buck,  decided  in  the  S.  C.  U. 
S.,  Oct.  Term,  1876.  Forfeited  and  valued  policies  and  equitable  values 
are  discussed  by  the  court.  And  see  New  York  Life  Ins.  Co. «.  Daeis, 
decided  November  26, 1877,  by  S.  C.  U.  S.,  as  to  agency  and  place  of  pay- 
ment,  etc.    IB^orter. 
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GEOEGE  ALBEEE  v.  MAEIA  E.  JOHNSON. 

ClBCTJIT      COUBT NOBTHEBN      DiSTBICT      OP     OhIO APBIL 

Tebm,  1874. 
iiabbied  women — when  judgment  taken  against  a  mab- 

BIED    WOMAN   BT   DEFAULT   MAT   BE   SET   ASIDE HEB   LIABIL- 
ITY DISCUSSED — IN   WHAT   GASES  OOBAM   NOBIS   WILL   LIE. 

1.  Defendant  moved  to  set  aside  Judgment  taken  on  a  promissory  note, 
on  the  ground  that  the  maker  of  the  note  was  at  the  beginning  of  the  suit 
a  married  woman :  Held,  that  the  fact  of  coYerture  at  the  commencement 
of  the  suit  and  entry  of  Judgment  are  questions  of  fact,  and  that  a  writ  of 
error  eoram  nobis  will  lie. 

2.  That  on  motion  and  afSdayits  the  same  may  be  reversed  and  set  aside 
at  any  time  during  the  coverture  and  before  the  satisfaction  of  the  Judg- 
ment. 

8.  Coram  nobis  in  cases  of  coverture  to  set  aside  irregular  Judg- 
ments against  married  women — motion  in  place  of  the  writ  less  expen- 
sive, and  the  more  modern  practice.  The  appropriate  use  of  the  writ  of 
error  coram  nobis  is  to  enable  a  court  to  correct  its  own  errors. 

4.  To  give  Jurisdiction  against  a  married  woman  in  a  suit  at  law,  her 
liability  must  appear  in  the  proceedings  affirmatively,  and  will  not  be 
inferred. 

5.  Aqats. — ^In  equity  her  separate  property  may  be  reached,  and  she 
may  be  charged,  but  at  law  she  cannot  confess  Judgment,  and  Judgment 
by  default  may  be  set  aside. 

Names  of  attorneys  do  not  appear. 

Welkeb,  J. — This  was  an  action  of  assumpsit  commenced 
by  the  plaintiffs  against  the  defendant,  on  the  16th  day  of 
September,  A.  D.  1868,  upon  a  certain  promissory  note. 
The  declaration  alleges  "that  whereas  the  said  Maria  E. 
Johnson,  wife  of  one  W.  S.  Johnson,  by  the  said  W.  S. 
Johnson,  her  agent,  for  that  purpose  duly  authorized  on  the 
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7th  day  of  October,  1867,  at  Pittsburgh,  Pa.,  made  her  prom- 
issory note  in  writing,  and  delivered  the  same  to  the  said 
George  Albree  &  Son,  and  thereby  promised  to  pay  to  the 
order  of  the  said  George  Albree  &  Son,  the  sum  of  $776.56 
one  day  after  the  date  thereof,"  and  alleging  promise  to 
pay,  and  that  it  was  not  paid.  At  the  September  term,  1868, 
of  this  court,  judgment  was  rendered  on  default  against  the 
defendant  for  the  sum  of  $826.35,  and  costs  of  suit  Execu- 
tion was  issued  on  the  judgment  on  the — day  of ,  A.  D. 

1874,  and  placed  in  the  hands  of  the  marshal  for  service. 

On  the  25th  day  of  October,  1874,  William  S.  Johnson 
and  the  above-named  Maria  E.  Johnson  filed  a  motion  in  this 
court  for  a  stay  of  execution  and  to  set  aside  the  judgment, 
and  for  grounds  of  their  motion  allege  and  state  that  when 
the  said  action  was  commenced  against  the  said  Maria  E. 
Johnson,  and  at  the  time  when  judgment  was  so  rendered 
against  her,  she  was,  and  ever  since  has  been  and  still  is,  the 
lawful  wife  of  the  said  William  S.  Johnson ;  and  that  the  said 
Maria  E.  Johnson,  so  being  a  married  woman  at  the  time  of 
the  commencement  of  the  action  and  rendition  of  judgment, 
the  judgment  so  rendered  against  her  was  without  authority 
of  law,  and  was  and  is  irregular,  unauthorized  and  void. 

The  motion  is  supported  by  afiidayits  showing  that  the 
defendant,  at  the  time  this  suit  was  coriimenced,  and  judg- 
ment rendered,  was  and  now  is  a  married  woman,  the  wife  of 
William  S.  Johnson,  who  joins  her  in  this  motion. 

Tlie  said  Maria  E.  Johnson,  with  her  husband,  also  at  the 
same  time  presents  an  application  for  the  allowance  of  a  writ 
of  error  coram  nobis^  and  assigns  for  error  in  fact,  that  she 
was  a  married  woman  at  the  time  of  the  commencement  of 
this  suit  and  rendition  of  judgment,  and  asks,  if  said  motion 
be  overruled,  that  a  writ  of  error  be  allowed  on  her  applica- 
tion, and  the  reversal  of  the  judgment  for  the  reasons  afore- 
said by  this  court 
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The  first  question  that  arises  in  the  consideration  of  this 
motion  and  application,  is: 

Did  the  covertare  of  the  defendant,  Maria  E.  Johnson,  at 
the  time  this  suit  was  commenced  and  judgment  rendered, 
constitute  an  error  in  fact,  so  as  to  entitle  her  to  a  writ  of 
error  coram  nobis  to  reverse  the  judgment  rendered  by  de- 
fault? Generally  errors  in  fact  are  such  as  effect  the  judg- 
ment and  do  not  appear  upon  the  record. 

The  record  in  this  case  nowhere  shows  that  the  defendant 
was  a  married  woman  at  the  time  suit  was  commenced  and 
judgment  rendered.  It  is  a  fact  brought  to  the  notice  of  the 
court  in  this  motion  by  affidavits.  The  declaration  does  state 
that  at  the  time  she  executed  the  note  sued  upon,  she  was  the 
wife  of  one  W.  S.  Johnson,  The  note  is  dated  the  23d  of 
October,  1867,  nearly  a  year  before  the  commencement  of 
Buit. 

The  judgment  is  a  personal  one  against  her  as  though  she 
were  SiJ^emme  sole. 

It  is  laid  down  in  many  authorities,  that  among  the  errors 
in  fact  for  which  error  coram  nobis  lies,  are:  1st — The  death 
of  one  of  the  parties  at  the  commencement  of  the  suit;  the 
appearance  of  an  infant  in  a  personal  action  by  an  attorney, 
and  not  by  guardian;  the  coverture  of  either  party  at  the 
commencement  of  the  suit  when  her  husband  is  not  joined 
with  her.  Bouvier^s  Dictionary,  664,  and  the  authorities 
there  cited. 

Again,  in  PicTcetffs  Heirs  v.  Legerwood^  7  Peters,  148,  it  is 
said:  "The  cases  for  error  coram,  nobis  are  enumerated  with- 
out any  material  variation  in  all  the  books  of  practice,  and 
rest  on  the  authority  of  the  sages  and  the  fathers  of  the  law. 
I  will  refer  to  the  pages  of  Archbold  for  the  following  enu- 
merations: "Error  in  the  process  or  through  default  of  the 
clerk;  error  in  fact,  as  where  the  defendant,  being  under  age, 
sued  by  attorney  in  any  other  action  but  ejectment;  that 
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either  plaintiff  or  defendant  was  a  married  woman  at  the 
commencement  of  the  suit,  or  died  before  verdict  or  interloc- 
.ntory  judgment  and  the  like." 

In  the  case  of  Dow%  &  Gary  v.  Ha/rper  cfe  Payne^  6  O. 
E,  520,  it  is  said:  "The  Supreme  Court  being  our  highest 
judicial  tribunal,  no  other  court  can  examine  its  proceed- 
ings, and  if  the  writ  of  error  coram  nobis  resident  is  refused 
in  our  practice,  wrongs  resulting  from  the  errors  in  fact  of 
this  court  would  remain  without  redress.  The  Supreme 
Court  of  New  York  has  adopted  the  like  practice.  11  John. 
R.  460."  In  this  case  the  error  in  fact  assigned  was  the 
death  of  Payne,  one  of  the  plaintiffs,  before  judgment;  and 
the  writ  was  allowed. 

In  Brockenbrough  E.  162,  Chief  Justice  Marshall,  in  a 
case  where  the  defendant  died  before  judgment,  in  the  Circuit 
Court  of  the  United  States,  in  the  District  6f  Virginia,  after 
some  fourteen  years  had  elapsed,  allowed  a  writ  of  error  cor- 
am nohiSy  to  reverse  the  judgment,  on  the  petition  of 
defendant's  administrator,  for  this  alleged  eiTor  in  fact;  and 
on  the  hearing  reversed  the  judgment  for  that  error. 

In  14  Howard,  337,  Harris  v.  Ha/rdemxirh^  it  was  decided, 
that  the  Circuit  Court,  on  motion,  may  set  aside  a  judgment 
of  a  former  term,  on  default  of  a  defendant  who  had  no  notice 
of  the  action,  holding  the  judgment  merely  void,  and  that 
the  court  had  power  summarily  to  declare  it  inoperative  and 
stop  proceedings  under  it. 

These  authorities,  it  seems  to  me,  clearly  show  that  errors 
in  fact  can  be  reviewed  on  writ  of  error  coramh  nohis;  and 
that  among  the  errors  of  fact  against  which  relief  will  be 
granted,  is  coverture  of  the  defendant  at  the  time  of  judg- 
ment. Can  the  same  thing  be  effected  by  a  motion  for  that 
purpose,  supported  by  affidavits? 

In  7  Peters,  page  148,  already  referred  to,  the  Supreme  Court 
say:  "It  cannot  be  questioned  that  the  appropriate  use  of 
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the  writ  of  error,  cora/m  nohisj  is  to  enable  a  court  to  correct 
its  own  errors;  tliose  errors  which  precede  the  judgment. 
In  practice,  the  same  end  is  now  generally  attained  by  motion, 
sustained,  if  the  case  require  it,  by  affidavit." 

It  will  be  remembered  that  in  this  case  the  court  enumer- 
ated the  errors  in  fact  for  which  error  coram  voHs  would  lie, 
and  among  them  that  the  defendant  was  a  married  woman,  etc. 

In  14  Howard,  346,  referred  to  above,  the  court  say,  in 
relation  to  the  practice  of  the  court:  "It  is  believed  to  be 
the  settled  modem  practice,  that  in  all  instances  in  which 
iiTegularities  could  formerly  be  corrected  upon  a  writ  of 
error  coram  noiisy  or  avdita  querela^  the  same  object  may 
be  effected  by  motion  to  the  court  as  a  mode  more  simple, 
more  expeditious  and  less  fruitful  of  difficulty  and  expense." 

In  this  case,  the  court  also  say:  "In  this  case  the  cause 
was  still  under  the  control  and  correction  of  the  court  for  the 
enforcement  of  its  judgment,  and  the  supervision  of  its  own 
process;  and  in  the  exercise  of  this  function,  it  was  compe- 
tent for  it  to  look  back  upon  the  entire  progress  of  the  case 
up  to  the  writ  and  indorsements  thereon,  under  the  rule 
already  stated  as  applicable  to  judgments  by  default,  and  to 
correct  any  irregularities  which  might  be  detected." 

These  cases  in  the  Federal  courts  seem  to  settle  that  errors 
in  fact  may  be  reached  as  well  by  motion  as  by  writ  of  error 
coram  nobis. 

Let  us  now  examine  whether  a  personal  judgment  can  1^ 
sustained  against  a  married  woman.  There  is  no  claim  that 
this  judgment  is  anything  but  a  personal  judgment,  although 
it  is  attempted  under  it  to  reach  defendant's  individual 
property  to  satisfy  it. 

This  is  important  as  bearing  upon  the  point  raised  by 
counsel  for  the  plaintiffs,  that  a  judgment  by  default  should 
not  be  set  aside  unless  a  good  defense  is  made  out  for  the 
defendant,  as  well  as  with  reference  to  the  validity  of  the 
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judgment  rendered  against  the  defendant,  then  being  a 
married  woman. 

In  Swan's  Practice,  page  111,  in  a  note,  it  is  said:  "A 
married  woman  is  not,  in  general,  competent  to  enter  into 
contracts  so  as  to  render  her  liable  to  a  personal  decree  or 
judgment." 

In  Wathins  r.  Ahraharris  and  Wife^  24  N.  T.  76,  it  is  said: 
"I  do  not  understand  that  a  personal  judgment  can  be  en- 
tered against  a  femme  covert  by  confession.  There  are  good 
reasons  why  this  cannot  be  done.  In  the  first  place,  the 
common  law  courts  in  England  and  this  country  do  not 
allow  a  judgment  in  peraonam  to  be  given  against  a  femme 
covert.  It  has  been  so  long  and  well  settled  that  such  a 
judgment  could  not  be  rendered  against  her,  that  it  has  been 
held  erroneous,  and  such  judgments  invariably  have  been  set 
aside  on  motion." 

In  the  case  of  Swayne  v.  X/yon^  67  Pa.  436,  the  court  say: 
"  An  erroneous  judgment  upon  a  bad  declaration  collaterally 
may  be  a  valid  judgment — the  declaration  showing  no 
legal  cause  of  action  whatever.  But  I  apprehend  that  can- 
not be  as  against  a  married  woman.  Every  judgment  against 
her  which  does  not  show  on  its  face  her  liability,  is  a  void 
judgment.  Tliis  is  the  principle  of  Caldwell  v.  Walters^  6 
Harris,  79." 

In  Griffith  V.  Clarh,  18  Md.  457,  it  is  decided  that  «a 
promissory  note  signed  by  k  f  em/me  covert  cannot  be  enforced 
against  her  by  any  proceeding  at  law.  A  judgment  by 
default  against  her,  when  sued  at  law,  is  a  nullity." 

In  Morse  v.  Toppan^  3  Gray,  411,  judgment  was  rendered 
against  the  defendant,  a  married  woman,  by  default.  In  a 
suit  on  the  judgment  afterward  brought.  Chief  Justice  Pak- 
soNS  said:  "The  fact  that  the  defendant  was  a  married 
woman  when  the  judgment  was  rendered  against  her,  would 
alone  be  a  good  bar  to  this  action.     It  would  be  the  same  as 
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if  she  had  entered  into  an  obligation  by  bond  at  the  same 
time,  to  which  she  might  have  pleaded  non  est  factum.  A 
judgment  is  in  the  nature  of  a  contract — it  is  a  specialty, 
and  creates  a  debt,  and,  to  have  that  effect,  it  must  be  taken 
against  one  capable  of  contracting  a  debt." 

In  Kerr  on  Frauds,  148,  it  is  stated:  "At  law,  a  married 
woman  is  under  an  absolute  incapacity  to  bind  herself  by  any 
agreement.  Her  separate  existence  is  not  contemplated,  but 
is  merged  by  the  coveture  in  that  of  her  husband.  But  in 
equity,  the  case  is  wholly  different.  Her  separate  existence, 
both  as  regards  her  liabilities  and  her  rights,  is  acknowledged 
in  equity  to  the  extent  of  the  property  she  enjoys  for  her 
separate  use.  In  respect  to  such  property,  she  is  capable  of 
disposition  and  doing  other  acts  as  if  she  were  a  femme 
sole.^^ 

In  the  case  of  Phillips  et  al.  v.  Graces  and  Wi/Cj  20  O. 
S.  K.  371,  the  Supreme  Court  of  Ohio  review  fully  the 
rights  and  liabilities  of  married  women  at  common  law,  as 
well  as  under  our  statutes.  The  suit  was  brought  against 
the  wife,  joining  her  husband  therein,  upon  a  written  con- 
tract signed  by  the  wife  alone  for  the  purchase  of  a  piano, 
and  the  petition  alleged  and  set  forth  that  she  had  separate 
property,  and  intended  by  the  contract  to  charge  that  for  the 
payment  of  the  piano  so  purchased  for  her  separate  use.  ^It 
was  a  proceeding  in  equity.  In  delivering  the  opinion,  the 
court  say:  "Thus,  a  strange  anomaly  exists  in  English  and 
American  jurisprudence.  Courts  of  law  and  courts  of  equity 
co-exist  in  the  same  realm;  the  former  merging  the  legal 
existence  of  the  wife  in  the  husband;  the  latter  recognizing 
her  separate  existence;  the  former  declaring  her  incapable  of 
acquiring,  holding,  or  disposing  of  property;  the  latter  rec- 
ognizing her  ability  to  acquire,  control,  and  dispose  of  her 
estate;  the  former  denying  her  capacity  to  contract,  or  to 
sue  or  to  be  sued;  the  latter  enforcing  her  agreement  by 
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granting  relief  both  for  and  against  her."  Again:  "  While 
the  jndge  declares  her  contracts  absolutely  void,  the  chance)^ 
lor  proceeds  in  rem^  and  charges  her  separate  estate  as  equity 
and  good  conscience  may  require." 

In  reference  to  our  statutes,  "iii  relation  to  the  rights  and 
liabilities  of  married  women,"  the  court  further  say:  "These 
statutes  do  not,  nor  were  they  intended  to,  abridge  the  pow- 
ers, or  restrain  or  limit  the  jurisdiction  of  courts  of  equity 
in  relation  to  the  separate  estates  of  married  women;  but,  on 
the  other  hand,,  they  do  enlarge  the  jurisdiction  of  the  chan- 
cellor, in  so  far  as  the  general  property  of  married  women  is 
charged,  by  the  force  of  these  statutes,  to  separate  property. 
The  legislative  intention  was  to  change  the  legal  status  of 
married  women,  and  declare  their  legal  rights  and  liabili- 
ties." This  case  also  settles  that  the  proper  remedy  to  reach 
the  separate  property  of  married  women  for  their  liabilities 
is  by  proceedings  in  equity. 

It  is  claimed  by  the  plaintiffs  that  under  the  Ohio  statutes, 
in  force  at  the  commencement  of  this  suit,  a  married  woman 
was  liable  to  be  sued  for  her  contracts  the  same  as  it  femme 
sole;  and  I  am  cited  to  the  second  section  of  the  act  "con- 
cerning the  rights  and  liabilities  of  married  women,"  as 
conferring  the  riglit  to  sue  and  be  sued.  This  section  pro- 
vides that  under  certain  circumstances,  on  application  to  the 
Court  of  Common  Pleas,  the  court  may,  by  an  order  or 
judgment,  invest  her  with  that  power. 

The  declaration  in  this  case  does  not  aver  that  any  such 
proceedings  were  had.  In  the  absence  of  such  averment, 
the  court  cannot  presume  such  proceedings.  To  give  juris- 
diction against  a  married  woman  in  a  suit  at  law,  her  liabil- 
ity to  be  such  must  appear  in  the  proceedings  affirmatively, 
and  will  not  be  inferred. 

I  have  examined  the  authorities  cited  by  counsel  for  the 
plaintiffs,  and  find  that  they  do  not  materially  conflict  with 
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those  bearing  upon  the  questions  involved  in  this  case 
already  alluded  to.  Most  of  them  are  upon  the  point  that 
judgment  vrill  not  be  disturbed  on  motion  at  a  subsequent 
term  of  the  court.  But  they  are  in  cases  where  service  was 
properly  made,  and  no  disabilities  of  the  defendants  alleged 
as  a  ground  for  the  motion. 

On  a  careful  review  of  the  authorities,  giving  them  such 
examination  as  seemed  to  be  necessary  to  fully  understand 
the  principles  decided  by  them,  I  have  arrived  at  the  follow- 
ing conclusions: 

1st — That  the  coverture  of  the  defendant  at  the  commence- 
ment of  this  suit,  and  rendition  of  judgment  herein,  is  a 
question  of  fact  that  might  be  remedied  by  writ  of  error 
coram  nobis,  and  same  reversed  on  such  writ. 

2d — That  the  same  end  can  be  attained  by  a  motion  sup- 
ported by  affidavits,  at  any  time  before  the  satisfaction  of  the 
judgment,  and  during  existence  of  the  coverture. 

3d — The  defendant,  Maria  E.  Johnson,  on  the  showing 
made  on  the  motion,  is  entitled  to  have  the  execution  issued 
upon  the  judgment  set  aside,  and  also  the  judgment  rendered 
against  her  on  default  set  aside,  and  be  let  in  to  defend  the 
action;  and  I  direct  the  order  to  be  accordingly  entered. 
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CHAELES  V.  STEEEICK  v.   JAMES  W.  PUGSLEY 

ET    AL. 
ClBOUTT  COUBT EaSTERK  DISTRICT  OF  MICHIGAN JaNUART 

26, 1874. 

FEDERAL     COURT     PRACTICE MODE     OF    ENTTTLINQ    BILLS    ASTD 

AFFIDAVITS SERVICE   OF   COPIES. 

1.  A  bill  addressed  to  the  "  Circuit  Court,  etc.,  in  chancery  sitting,'*  is  a 
sufficient  address. 

2.  A  bill  should  not  be  entitled  in  a  cause  until  it  is  filed.    And  if  so 
entitled  before  filing,  such  part  may  be  rejected  as  surplusage. 

3.  The  venue  should,  "tfehen  the  affidavits  are  taken  before  a  United 
States  Commissioner,  be  thus  given :  "  United  States  of  America,  District 

of "  and  not  "  State  of County  of ;"  and  if  made  to  be  used  in  a 

suit  not  yet  commenced  it  should  not  be  entitled,  as  that  would  be  cause 
for  rejecting  them. 

4.  How  copies  of  affidavits  should  be  served  on  opposing  counsel. 

On  motion  of  complainant  for  a  preliminary  injunction  to 
restrain  defendants  from  nsing  a  deed  of  assignment  of  a 
patent  by  complainant  to  defendant  Pugsley,  and  from  claim- 
ing or  exercising  any  rights  thereunder. 

BreesCy  for  complainant. 

IT.  B,  Brovm^  for  defendants. 

LoNGTEAR,  J. — Some  preliminary  objections  will  be  first 
noticed.  The  defendants'  counsel  objected  to  the  bill  of  com- 
plaint being  read  on  the  grounds: 

1st — That  the  entitling  of  the  court  is  not  "in  equity," 
but  of  the  "Circuit  Court,"  etc.,  merely. 

2d — That  it  is  entitled  in  the  cause. 
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The  address  of  the  bill  is  to  the  "Circuit  Court,"  etc.,  "in 
chancery  sitting."  This  is  suflBcient,  and  if  the  entitling  of 
the  court  were  of  any  consequence  the  court  would  direct  it 
to  be  amended  by  adding  the  words  "in  equity." 

The  bill  is  entitled  in  the  cause.  This  is  irregular,  because 
nntil  the  bill  is  filed  there  is  no  cause  pending.  The  bill, 
however,  is  complete  without  it,  and  the  entitling  as  to  the 
parties  is  rejected  as  surplusage. 

The  objections  to  the  bill  are,  therefore,  overruled. 

Counsel  for  defendants  also  objected  to  the  reception  and 
reading  of  the  affidavits  annexed  to  the  bill  of  complaint  in 
support  of  the  motion  for  injunction  on  the  grounds: 

1st — That  they  have  no  proper  venue. 

2d — That  they  are  not  entitled  in  any  cause  "in  equity." 

The  affidavits  are  sworn  to  before  United  States  Circuit 
Court  commissioners,  some  of  them  before  a  commissioner 
for  the  Eastern  District,  and  some  before  a  commissioner  for 
the  Western  District  of  Michigan.  The  venue  of  each  is: 
"State  of  Michigan,  County  of  Calhoun,"  or,  "County  of 
Kalamazoo,"  according,  I  suppose,  to  the  county  in  which 
the  oath  happened  to  be  administered.  This  was  irregular. 
The  proper  venue  of  an  affidavit  taken  before  a  United  States 

commissioner  is:  "United  States  of  America,  District  of ," 

naming  the  district  and  State  for  which  the  commissioner  is 
such.  In  this  case  it  should  have  been  "Eastern  District  of 
Michigan,"  or  "Western  District  of  Michigan,"  as  the  case 
was.  In  the  view  taken  by  the  court,  however,  upon  the 
merits  of  the  motion,  admitting  all  the  affidavits,  it  is  unnec- 
essary foi*  the  purposes  of  this  case  to  decide  what  is  the 
effect  of  the  irregularity  in  the  venue. 

The  objection  to  the  entitling  of  the  court  is  not  tenable 
upon  the  ground  stated.  The  affidavits  were  all  made  before 
the  suit  was  commenced.  Such  affidavits  should  in  no  case 
be  entitled  in  any  court  or  cause.     When  they  are  so  entitled 
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it  is  a  good  cause  for  their  rejection.  Rex  v.  JoneSy  1  Str. 
704;  Rex  v.  Pieraouy  Andr.  313;  Rex  v.  Ha/rrison^  6  T.  R 
60;  King  v.  Cole,  6  T.  R  640;  1  Dan.  Ch.  Pr.  891;  Hum- 
phrey V.  Cande,  2  Cow.  509;  Haigkt  v.  Tvnmer,  2  J.  R 
370;  Bronson  v.  Mitchill,  12  J.  R.  460;  Milliken  r.  Selye, 
3  Denio,  54;  Ha/wley  v.  Donnelly,  8  Paige,  415;  1  Barb. 
Ch.  Pr.  600.  See,  also,  the  decision  of  this  court  made  in 
the  present  term  in  The  Blake  Crusher  Co.  v.  Ward  et  al. 
But  it  was  said  at  the  argument,  if  there  is  no  entitling  how 
can  it  be  known  for  what  purpose  the  afSdavit  was  made? 
This  objection,  if  it  be  one,  can  be  very  easily  obviated  by 
stating  the  purpose  for  which  it  is  intended  in  the  affidavit 
itself. 

The  bill  and  affidavits  having  been  read,  defendants'  coun- 
sel offered  to  read  a  sworn  answer  and  accompanying  affidavits 
in  opposition  to  the  motion.  To  this  the  complainant's 
counsel  objected,  on  the  ground  that  he  had  not  been  served 
with  copies.  Affidavits  to  be  used  in  support  of,  or  in  oppo- 
sition to,  special  motions,  ought  always  to  be  served  on  the 
opposite  counsel  a  reasonable  time  before  the  motion  is 
brought  on.  Where  this  is  not  done  the  court  may  reject  the 
affidavits,  or,  in  its  discretion,  allow  the  same  to  be  read, 
giving  the  opposite  party  the  option  to  proceed  with  the 
hearing  or  to  take  time  for  the  perusal  and  examination  of 
the  affidavits,  and  production  of  affidavits  in  reply,  where 
that  is  competent.  The  latter  course  was  pursued  in  the 
present  case. 
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In  re  CHARLES  0.  PRATT. 

DlSTKICT   COUET — ^WkSTEBN   DiSTEICT  OF   MlOHIGA^ FsBBTT- 

ABT  4, 1874. 

HOMESTEAD   EXEMPTION ABSOONDING   BANEBUFT. 

1.  By  the  Michigan  sUtute,  "when  a  homestead  is  owned  and  occupied 
by  any  resident  of  this  State/'  the  same  is  protected  against  the  assignee 
in  bankruptcy  of  the  husband,  though  he  be  absconding,  if  his  family 
still  reside  thereon.  This  is  so,  unless  the  proof  be  clear  that  he  has  fixed 
his  domicil   in  another  Btate. 

Joalin  df  Keryaedy^  for  the  petitioner. 
Norris^  Blair  ck  Kmgsley^  for  the  assignee. 

WiTHEY,  J. — Pratt,  the  bankrupt,  absconded,  and  was  sub- 
sequently proceeded  against  by  petition  of  a  creditor,  and 
adjudged  a  bankrupt.  The  wife  of  Pratt  presents  a  petition 
to  have  the  homestead,  which,  by  the  laws  of  Michigan,  is 
exempt  "when  owned  and  occupied  by  any  resident  of  this 
State,"  set  off  to  the  bankrupt  or  his  family.  The  assignee, 
assuming  that  the  wife  and  children  are  not  entitled  to  the 
exemption,  has  put  a  person  in  possession  of  a  part  of  the 
homestead,  threatens  to  deprive  them  of  their  home,  and 
refuses  to  set  off  the  premises  as  exempt. 

An  order  to  show  cause  has  been  served  on  the  assignee,  and 
the  only  cause  shown  is  the  homestead  exemption  statute  of 
Michigan.  The  laws  of  Michigan  declare  that  a  homestead 
consisting  of  any  quantity  of  land  not  exceeding  forty  acres, 
and  the  dwelling  house  thereon  and  its  appurtenances,  to 
be  selected  by  the  owner,  and  not  included  in  any  recorded 
town  plat  or  village;  or  instead  thereof,  at  the  option  of  the 

23 
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owner,  a  quantity  of  land  not  exceeding  one  lot,  being  witli- 
in  a  recorded  town  plat  or  city  or  village,  and  the  dwelling- 
house  thereon  and  its  appurtenances,  owned  and  occupied  by 
any  resident  of  this  State,  not  exceeding  in  value  $1,500, 
shall  not  be  subject  to  forced  sale  on  execution,  etc.  Such 
homestead  is  exempt  also  during  the  time  it  shall  be  occu- 
pied by  the  widow,  or  minor  child  or  children  of  any  de- 
ceased person  who  was,  when  living,  entitled  to  the  benefit 
of  the  act.  Every  alienation  of  such  land  by  the  owner,  if  a 
married  man,  is  declared  invalid,  unless  the  wife  joins  in  the 
conveyance. 

The  homestead  in  question  was  owned  by  Pratt  and  occu- 
pied by  his  family  up  to  the  time  he  absconded,  and  his  wife 
and  children  have  continued  to  occupy  it  since.  The  value  of 
the  premises  is  $2,000,  on  which  there  is  a  mortgage-lien 
amounting  to  something  over  $700.  I  have,  in  another  case 
(T71  reWilliam  F.  Zeavitt,  a  bankrupt,  manuscript),  held  that 
when  the  owner's  interest  does  not  exceed  $1,500  in  the  home- 
stead it  is  exempt,  subject  to  any  encumbrance  there  may 
exist  upon  it.  When  the  premises  do  not  exceed  in  quantity 
the  exemption,  no  selection  is  required  by  the  statute  to  be 
made.  Ownership  and  occupancy  in  such  case  are  sufficient; 
the  exemption  attaches  as  a  right  unless  waiver  is  affirma- 
tively shown  by  operation  of  the  statute.  Such  is,  in  sub- 
stance, the  ruling  of  the  Supreme  Court  of  the  State, 
Beecher  v.  Baldy^  7  Mich.  488 ;  see  pp.  503,  508. 

The  object  of  the  statute  was  as  viuch  to  protect  the  wife 
and  children  as  the  husband.  This  is  seen  in  the  protection 
to  the  wife  against  alienation  by  the  husband  without  her 
signing  the  conveyance,  and  in  case  of  his  death,  the  provi- 
sion for  the  widow  and  children.  This  view  is  uniformly- 
held  by  the  courts. 

There  is  nothing  shown  as  to  the  intention  of  Pratt  in 
reference  to  returning  or  not  returning,  nor  do  I  think  that 
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fact  at  all  controlling,  but  certainly  nothing  will  be  presumed 
in  favor  of  a  fixed  intention  not  to  return.  He  left  his  fam- 
ily in  the  occupancy  of  his  home,  and  they  have  continued 
there.  He  may  return.  His  residence  is  where  his  family 
reside,  and  where  he  and  they  have  resided  for  years.  He  is 
the  owner,  and  while  his  family  occupy  he  may  be  truly 
said  to  occupy  the  premises.  He  is  a  resident  of  Michigan 
until  he  is  shown  to  have  gained  a  residence  elsewhere;  and 
while  his  family  reside  in  Michigan,  his  residence  continues 
until  the  contrary  is  clearly  established. 

While  the  family  remain  in  the  State  occupying  the  prem- 
ises as  a  home,  the  exemption  is  secured  by  the  statute,  inas- 
much as  it  continues  to  be  owned  and  occupied  by  Pratt 
while  his  family  reside  on  it;  their  occupancy  is  his  occu- 
pancy. His  claim  of  a  homestead  exemption  will  be  presumed 
in  the  absence  of  a  distinct  disclaimer,  or  some  act  amount- 
ing to  that.  Shepherd  v.  Casdidy,  20  Texas,  24;  GoMghetiant 
V.  Cochrell,  Id.  96;  Mills  v.  Von  BoaUrk,  32  Texas,  360; 
Lock  V.  Bowell^  47  N.  H.  46. 

The  last  case,  47  N.  H.,  holds  that  were  the  wife  and 
family  continue  to  occupy,  any  presumption  of  intention  to 
abandon  from  absence  of  the  husband  is  rebutted.  Other 
cases  consulted,  and  aiding  to  illustrate  and  enforce  the  views 
expressed,  are  White  v.  Clark^  36  111.  285;  Tilmcm  v.  Moore, 
43  m.  169;  Bonnell  v.  Smith,  53  111.  375;  Booker  v.  An- 
derson, 35  111.  66;  Pardee  v.  Lindley,  31  111.  174;  Moore  v. 
Dunning,  29  111.  130;  Cox  v.  Wilder  et  al.,  2  Dillon,  45; 
Bartholomew  v.  West  et  al.,  Id.  290;  Taylor  v.  Hargous,  4 
Cal.  268;  Vogler  v.  Montgomery  et  al,,  13  Am.  Law  Keg. 
April,  1874,  244. 

Should  Pratt  return,  I  think  there  can  be  no  doubt  he 
could  recover  the  property  from  any  one  holding  through  the 
bankruptcy  proceedings;  and  if  so,  the  assignee  has  no  power 
to  Bell  or  convey  the  property.    My  opinion  is,  that  the  prop- 
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erty  is  exempt  as  a  homestead,  subject  to  the  mortgage 
encumbrance  of  over  $700. 

Let  an  order  be  entered  directing  the  assignee  to  set  off 
the  premises  in  question  as  exempt  to  the  bankrupt,  and 
that  he  yield  possession  of  any  part  of  the  premises  he  now 
occupies,  directly  or  indirectly,  to  the  bankrupt  or  his  fieunily, 
and  that  he  report  to  the  court  within  twenty  days  his  action 
in  the  premises  under  this  order. 

Ordered  accordingly. 


GEORGE    B.   WARREN,    Complainant,  t.   STEWART 

IVES  BT  AL.,  Defendants. 

CiBouiT  CouBT — Western  Disteiot  op  Michigan — March 

21,  1874. 

Application  fob.  Injunction. 

removal  of  causes  to  federal  courts  from  state  courts 
federal  court  will  protect  rights  of  parties  pend- 
ing the  determination  of  the  question  of  jurisdiction. 

If  a  cause  has  been  removed  from  a  State  to  the  Federal  Court  and  an  ob- 
jection be  raised  to  the  jurisdiction  of  the  latter  Ck>nrt  in  the  given  case, 
the  Federal  Court  will  protect  the  rights  of  all  parties  during  the  interval 
and  prior  to  the  decision  of  that  question ;  and  if  land  be  the  subject  of 
the  controversy  will,  if  necessary,  award  an  injunction  restraining  waste. 

The  facts  are  fully  stated  in  the  opinion. 

Norria^  Blair  cfe  Kingdey^  for  complainant 

Eggleston  <&  KleinhavSy  for  defendants. 
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WiTHEY,  J. — In  1872  Stewart  Ives  commenced  suit  by  bill 
in  equity  in  the  State  Court  of  Mecosta  county,  against 
George  B.  Warren  and  others,  claiming  to  be  the  owner  of  a 
tract  of^some  four  thousand  acres  of  land,  by  title  derived 
from  Chauncy  P.  Ives,  and  alleging  that  said  Chauncy  P. 
Ives,  prior  to  the  conveyance  to  Stewart  Ives,  had  by  deed, 
absolute  on  its  face,  of  dat€  July  15,  1859,  conveyed  same 
land  to  George  B.  Warren  and  Frederick  B.  Leonard,  to 
secure  indebtedness  from  tlie  grantor  to  the  grantees.  The 
bill  claims  such  prior  conveyance  to  be  but  a  mortgage,  prays 
for  an  accounting,  offers  to  pay  any  balance  found  due  to 
Warren  and  Leonard,  and  asks  that  the  deed  to  them  be 
decreed  to  be  cancelled. 

Warren  and  the  other  defendants,  being  citizens  of  New 
York,  petitioned  to  have  the  cause  removed  to  this  coUrt, 
which  was  opposed,  but  the  State  court  held  the  petition  to 
be  sufEicient  and  ordered  the  removal.  In  May,  1873,  the 
papers  were  presented  and  allowed  to  be  filed  in  this  court. 
This  was  followed  by  a  motion  of  Ives  to  remand  for  non- 
compliance with  the  act  of  Congress  providing  for  the 
removal  of  causes  from  the  State  to  the  National  courts. 
After  hearing  that  motion,  my  impression  was  that  the  cause 
ought  to  be  remanded,  but  the  question  raised  was  new  and 
the  case  an  important  one.  I  therefore  reserved  the  motion 
for  hearing  before  the  circuit  judge,  and  ordered  it  placed  on 
the  reserved  list.  Owing  to  Judge  Emmons'  continued  ab- 
sence the  motion  has  not  been  heard. 

On  the  25th  of  February  last,  the  cause  and  parties  being 
thus  situated,  Mr.  Warren,  by  leave,  filed  his  cross-bill  in 
this  court  against  Stewai't  Ives  and  others,  in  which  he  sets 
up  his  title  in  fee  to  the  land  in  question ;  claims  the  con- 
veyance of  July  15,  1859,  from  Chauncy  P.  Ives,  to  Warren 
and  Leonard,  was  not  only  absolute  in  form,  but  made,  exe- 
cuted and  delivered  as  such,  and  not  for  the  purpose  of  secur- 
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iDg  indebtedness.  Statements  are  made  in  the  bill  for  the 
purpose  of  showing  the  absolute  character  of  the  deed,  and 
of  the  intention  of  the  parties  to  it  The  lands  are  shown 
to  be  principally  valuable  for  their  standing  pine  timber,  and 
defendants,  or  some  of  them,  have,  during  the  winter  1873- 
4,  cut  and  removed  a  large  quantity  of  the  timber,  and  were 
when  the  bill  was  filed,  still  at  work  cutting  and  removing 
the  timber.  Complainant  prays  that  his  title  be  confirmed, 
and  that  defendants  be  restrained  from  committing  waste, 
and  from  sawing,  selling  or  using  the  saw-logs  already 
removed,  etc.  A  provisional  injunction  was  issued,  and  an 
order  granted  on  defendants  to  show  cause.  They  have  an- 
swered, and  filed  aflidavits  against  the  injunction.  The 
showing  is  conclusive  on  the  question  of  waste,  and  if  the 
court  has  power  to  protect  the  lands  from  depredation,  pend- 
ing a  settlement  of  the  question  of  title,  it  should  be 
exercised. 

Jurisdictional  questions  are  urged  by  defendants'  counsel, 
and  these  I  proceed  first  to  dispose  of.  It  is  claimed  that 
the  bill  filed  by  Warren  is  a  cross-bill,  and  as  such  cannot  be 
sustained,  for  the  reason  that  there  has  been  no  removal  of 
the  cause  of  Ives  against  Warren  and  others  from  the  State 
court.  Again,  that  as  an  original  suit,  this  court  has  no 
jurisdiction  of  complainant's  bill,  inasmuch  as  it  covers  the 
same  subject  matter  and  is  between  the  same  parties  in 
interest  as  the  suit  brought  by  Ives  in  the  State  court. 

Wlien  the  bill  of  complaint  of  Warren  was  presented  to 
me  for  leave  to.  file,  and  for  an  order  for  a  provisional  injunc- 
tion against  waste,  I  understood  it  to  be  framed' with  a  double 
aspect,  asking  that  the  bill  stand  as  a  cross-bill  if  the  motion 
to  remand  was  denied,  or  as  an  original  bill  in  case  that  mo- 
tion should  prevail.  By  reference  to  page  26  of  the  printed 
bill  it  will  be  seen  that  such  must  have  been  the  original  in- 
tention of  the  pleader,  but  its  language  very  singularly  asks 
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that  the  bill  may  stand  as  a  cross-bill  in  either  event.  Thus 
framed,  the  clause  wants  appropriateness  and  proper  expres* 
sion.  After  what  complainant's  counsel  has  said  at  the  argu- 
ment, tliat  the  bill  was  designed  to  be  in  the  alternative,  I 
shall  BO  regard  the  case,  and  permit  an  amendment  at  once 
and  without  terms. 

Touching  the  status  of  the  suit  brought  by  Mr.  Ives  in 
the  State  court,  and  sought  to  be  removed  to  this  by  "Warren 
and  others,  it  is  urged  that  inasmuch  as  I  intimated  the  peti- 
tion to  be  defective,  on  the  argument  of  the  motion  to 
remand,  any  exei*cise  of  jurisdiction  now  by  the  court  over 
that  case  would  be  inconsistent  with  such  expressed  views, 
and  prima  fade  unauthorized.  This  objection  assumes  the 
bill  filed  by  "Warren  to  be  a  cross-bill  and  nothing  more, 
whereas,  it  was,  as  already  explained,  presented  and  allowed 
to  be  filed  either  as  a  cross-bill  or  as  an  original  bill, 
depending  upon  the  disposition  which  should  ultimately  be 
made  by  Judge  Emmons  of  the  motion  to  remand.  As  I 
shall  show  when  the  second  objection  is  discussed,  jurisdic- 
tion attaches  to  Mr.  Warren's  bill  as  an  original  bill  if  the 
suit  by  Ives  is  dismissed  to  the  State  court.  But  I  entertain 
the  view  that,  as  a  cross-bill,  the  court  would  be  justified  in 
asserting  jurisdiction.  The  question  is  new,  for  I  find  no 
auTOorities  to  govern  me;  but  prima  faciej  the  suit  of  Mr. 
Ives  has  been  removed  from  the  Mecosta  Circuit  Court  and 
is  pending  here.  That  court  ordered  the  cause  removed, 
and  it  was  so  far  consummated  that  the  papers  were  taken 
from  that  into  this  court,  and  are  here  filed  and  the  case 
docketed.  The  State  tribunal,  by  an  order  of  removal 
granted  after  a  hearing,  judicially  declared  itself  without 
further  jurisdiction,  and  would  not  now  probably  assert 
further  jurisdiction.  The  case  is  one  clearly  within  the  act 
of  Congress  providing  for  the  removal,  and  defendants  in 
that  suit  have  attempted,  and,  as  they  claim,  successfully,  to 
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comply  with  the  statute.  This  cvurt  has  so  far  entertained 
the  cause  as  to  hear  a  motion  to  remand,  after  allowing  the 
papers  to  he  filed,  and  without  deciding  the  motion,  has 
allowed  a  provisional  injunction  to  protect  rights  for  the 
time  being.  The  simple  fact  that  the  jurisdiction  of  this 
court  is  challenged  does  not  raise  a  prima  facie  case  against 
it,  nor  do  I  quite  appreciate  why  a  previous  intimation 
against  retaining  the  cause,  but  which  intimation  is  not  a 
decision,  should  have  the  effect  claimed  of  preventing  the 
court  from  giving  such  incidental  protection  as  the  rights  of 
the  parties  require,  while  the  jurisdictional  question  is  pend- 
ing and  tlndetermined.  For  the  present  the  controversy  is 
pending  here  prima  faxAe^  and  while  courts  are  careful  not 
to  exercise  a  doubtful  jurisdiction,  they  will  not,  while  parties 
are  before  them  under  a  claim  of  right,  refuse  to  protect  the 
interests  of  the  parties  in  an  emergency  like  the  present  one, 
from  the  fact  that  jurisdiction  is  questioned  or  even  doubtful. 
But  as  I  have  already  said,  the  bill  by  complainant  Warren 
is  not  to  be  regarded  merely  as  a  cross-bill  for  the  purposes 
of  this  motion.  Whether  it  will  stand  here  as  a  cross  or 
as  an  original  bill  depends  upon  the  future  disposition  of  the 
motion  to  remand.  It  is  claimed,  however,  that  by  the  well- 
recognized  rule  of  comity,  this  court  will  not  entertain  a 
suit  where  it  appears  the  same  parties  in  interest  are  liti- 
gating tlie  same  subject  matter  in  a  State  court.  The  propo- 
sition is  fully  conceded,  and  if  we  are  to  regard  this  bill  as 
an  original  and  not  as  a  cross-bill,  then  the  rule  of  comity 
insisted  upon  fails  to  defeat  jurisdiction,  for  the  reason  that 
it  appears  that  the  question  of  an  injunction  to  restrain 
waste  is  not  involved  in  the  suit  by  Ives  against  Warren 
and  Leonard,  and  although  the  title  to  the  land  is  in  con- 
troversy in  that  suit,  this  court  may  properly  entertain  a  suit 
between  the  same  parties  having  for  its  object  the  preven- 
tion of  waste  pending  the  litigation  in  the  State  tribunal. 
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Citizenship  of  the  parties  and  the  amount  in  controversy,  as 
well  as  the  subject-matter,  injunction,  gives  to  complainant 
the  right  to  invoke  the  jurisdiction  and  power  of  this  court 
to  protect  his  rights  in  the  land,  and  so  far  as  those  rights 
are  not  involved  in  the  other  suit,  this  court  has  no  right  to 
refuse  what  the  act  of  Congress  imposes  as  a  duty. 

It  is  true  this  bill  is  framed  to  meet  an  emergency,  and, 
therefore,  is  more  than  an  injunction-bill,  inasmuch  as  it 
asks  other  relief  than  an  injunction.  The  undetermined 
question  on  the  motion  to  remand  the  Ives  suit  induced  and 
justified  framing  the  bill  in  this  present  aspect. 

Should  the  Ives  suit  be  remanded,  it  would  be  competent 
for  complainant  to  so  amend  the  prayer  of  his  bill  as  to 
render  it  simply  an  injunction-bill,  and  under  the  circum- 
stances attending  the  case,  the  court  would  so  administer  the 
rules  of  practice  as  to  accomplish  the  end  and  pui'pose  of 
jurisdiction  instead  of  defeating  them.  It  is  one  of  the 
distinguishing  features  of  equity  that  it  adapts  itself  to  the 
circumstances  and  rights  of  parties,  when  once  its  jurisdic- 
tion attaches,  so  that  if  it  cannot  give  the  precise  remedy 
asked,  it  will  grant  such  as  the  very  right  of  the  matter  de- 
mands under  the  general  prayer  for  other  relief.  Upon  the 
whole  I  am  not  in  doubt  as  to  jurisdiction. 

Authorities  were  cited  and  discussion  had  touching  the 
absolute  or  conditional  character  of  the  deed  of  July  15, 
1859,  by  Chauncy  P.  Ives  to  Warren  and  Leonard;  it  is 
enough  to  dispose  of  that  question  for  the  present,  that  the 
showing  here  leaves  that  consequence  in  doubt.  "  Who  owni^ 
the  land?"  is  the  principal  and  vital  question  at  issue,  and 
when  the  evidence  shall  be  before  the  court,  it  can  be  more 
intelligently  determined.  Thus  far  the  showing  on  both 
sides  is  necessarily  incomplete,  and,  as  it  is  «»  parte^  is  un- 
satisfactory for  the  purpose  of  passing  on  the  absolute  or  con- 
ditional character  of  such  deed.     This  belongs  to  the  final 
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hearing,  and  should  await  that  stage  of  the  cause.  Mean- 
while neither  party  ought  to  be  suflfered  to  remove  the  timber, 
which  is  the  chief  value  of  the  land.  So  far  I  feel  con- 
strained to  go  under  the  showing.  But  Mr.  Ives  having 
been  suffered  to  remove  timber  during  the  winter  of  1873-4, 
and  having  a  steam-mill  to  be  stocked  from  the  logs  got  in 
part  from  the  lands  in  question,  to  enjoin  him  from  sawing 
and  disposing  of  this  lumber,  would  work  great,  if  not  irre- 
parable injury  to  him.  I  am  not  disposed  to  do  that  which 
will  break  up  his  business,  under  all  tlie  facts  and  circum- 
stances of  the  case.  Mr.  Warren  is  not  without  remedy  at 
law  for  the  value  of  the  timber  cut,  or  by  replevin  for  the 
logs,  if  he  is  the  owner.  If  the  deed  is  but  a  mortgage, 
then  the  land  and  remaining  timber,  worth  not  less  than  one 
hundred  and  twenty  thousand  dollars,  are  ample  security  for 
his  debt. 

The  injunction  will  be  modified  to  prevent  cutting  the 
timber,  and  continued. 

Injunction  awarded. 
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LOTTTIE  A.  MOOEE,  Plaintiff,  v.  THE  CONNECTI- 
CUT MUTUAL  LIFE  INSURANCE  COMPANY, 

Defendant. 

CiEcurr  CouBT — Eastern  Distbict  of  Michigan — Apbil, 

7  to  12,  1874. 

LIFE    INSUBANCB SUICIDE    PBOVIDED    AGAINST THE     LAW   ON 

THAT   SUBJECT. 

The  policy  had  this  clause  in  it :  **  If  the  assured  shall  die  by  his  own 
hand,"  etc.,  "this  policy  shall  bo  void  and  of  no  effect." 

1.  Held^  that  "  suicide  "  and  "  die  by  his  own  hand,"  mean,  in  general 
terms,  the  same  thing. 

2.  That  in  a  suicide  sanity  is  always  presumed,  and  insanity  must  be 
proven,  by  one  claiming  exemption  on  that  account.  Nor  is  suicide  evi. 
dence  of  insanity  in  itself  alone. 

3.  The  presumption  of  fact,  in  such  case,  is  that  the  person  "  died  by 
his  or  her  own  hand,"  in  the  sense  of  the  policy.  The  plaintiff  must  show 
the  contrary. 

4.  Every  degree  of  insanity  will  not  exempt  a  person  from  the  conse- 
quences of  an  act.  There  must  be  more  than  error  of  judgment.  There 
must  be  mental  disorder. 

5.  In  order  to  render  the  defendant  liable  the  mind  of  the  party  assured 
must  have  been  so  far  deranged  as  to  be  incapable  of  rational  judgment 
in  regard  to  the  act  of  self  destruction.  The  plaintiff  must  prove  that 
the  assured  was  moved  by  an  insane  impulse  which  he  could  not  resist, 
or  that  his  powers  of  reason  were  so  far  overthrown  as  that  he  could  not 
exercise  them  in  reference  to  the  act  of  self  destruction. 

6.  "  General  nature,  consequence  and  effect  of  the  act,"  are  words  not 
restricted  to  the  act  of  taking  his  life,  but  to  the  result  of  it  They  refer 
to  the  accomplished  act  of  suicide. 

Facts  are  fally  stated  in  the  opinion. 

C.  I.  Walker  and  A,  Pond^  for  plaintiff. 

A.  B.  Maynardy  and  O.  F.  i\r.  Lothrop^  for  defendant. 
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LoNGYEAR,  J.  —  (To  the  jury.)  This  suit  is  brought  by 
Lottie  A.  Moore,  the  wife  of  Everett  W.  Moore,  to  recov^ 
the  amount  of  a  policy  issued  by  defendant  to  her  on  the  life 
of  her  late  husband,  for  $5,000.  The  contract  itself  is  not 
disputed,  but  there  is  a  clause  in  it  that  raises  the  whole 
question  in  this  question,  and  that  clause  is  as  follows:  ^^If 
the  assured  shall  die  by  his  own  hand,"  etc.,  "this  policy 
shall  be  void  and  of  no  eflfect." 

That  the  assured  took  his  own  life  there  is  no  dispute. 
The  simple  question  is  whether  the  circumstances  under 
which  he  took  his  own  life  are  such  as  to  bring  the  case 
within  that  provision  of  the  policy,  that  is,  was  it  within 
the  sense  of  the  words  "die  by  his  own  hand,"  as  these  words 
were  used  in  the  policy? 

These  words,  "die  by  his  own  hand,"  mean  the  same  as 
suicide,  in  general  terms.  That  was  decided  in  the  case  of 
the  Life  InBurance  Co,  v.  Terry ^  15  Wallace,  591;  2  Ins. 
Law  Journal,  54:0,  which  has  been  laid  before  you  here,  and 
it  has  been  seen  all  the  way  through  in  the  argument  of  this 
case,  and  from  the  books  which  have  been  read,  that  the  dis- 
cussion of  this  very  clause,  and  the  words  similar  to  it,  pro- 
ceed upon  the  same  principles  and  upon  the  same  general 
considerations  as  suicide;  and,  consequently,  I  call  your 
attention  in  the  first  place  to  the  definition  of  suicide  as 
bearing  upon  the  question  here  under  consideration,  and  I 
will  read  that  from  4  Blackstone,  189,  Suicide  was  placed 
so  long  ago  as  the  time  when  Blackstone  wrote,  and  still 
stands  there  by  the  English  law,  and  also  so  far  recognized 
and  provided  for  or  against  in  this  country,  as  felonious 
homicide.  It  is  placed  in  the  same  category  as  murder.  I 
read  from  Blackstone  as  follows: 

"  Felonious  homicide  is  an  act  of  a  very  different  nature 
from  the  former,"  (that  is,  of  excusable  homicite,)  "bfeing 
the  killing  of  a  human  creature  of  any  age  or  sex  without 
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justification  or  excuse.  This  must  be  done  either  by  killing 
one's  self  or  another  man." 

"  Self  murder — the  pretended  heroism,  but  real  cowardice 
of  the  stoic  philosophers,  who  destroyed  themselves  to  avoid 
the  ills  which  they  had  not  the  fortitude  to  endure — though 
the  attempting  it  seems  to  be  countenanced  by  the  civil  law, 
yet  was  punished  by  the  Athenian  law  with  the  cutting  off 
the  hand  which  committed  the  desperate  deed.  And  also  the 
law  of  England  wisely  and  religiously  considers  that  no  man 
hath  a  power  to  destroy  life  but  by  commission  from  God, 
the  author  of  it;  and,  as  the  suicide  is  guilty  of  a  double 
offense,  one  spiritual,  in  evading  the  prerogative  of  the 
Almighty,  and  rushing  into  his  immediate  presence  uncalled 
for;  the  other  temporal,  against  the  King,  who  hath  an  inter- 
est in  the  preservation  of  all  his  subjects;  the  law  has,  there- 
fore, ranked  this  among  the  highest  crimes,  making  it  a 
peculiar  species  of  felony — a  felony  committed  on  one's  self; 
and  this  admits  of  accessories  before  the  fact,«as  well  as  other 
felonies,  for  if  one  persuades  another  to  kill  himself,  and  he 
does  so,  the  adviser  is  guilty  of  murder." 

Kow  comes  the  definition  of  suicide,  which  I  desire  to  call 
your  particular  attention  to. 

^^Kfelo  de  8e^  therefore',  is  he  who  deliberately  puts  an  end 
to  his  own  existence,  or  commits  any  unlawful,  malicious  act, 
the  consequence  of  which  is  his  own  death,  as  if  attempting 
to  kill  another  he  runp  upon  his  antagonist's  sword,  or  shoot- 
ing at  another  the  gun  bursts  and  kills  himself.  The  party 
must  be  of  years  of  discretion  and  in  his  senses,  else  it  is  no 
crime." 

That  this  party  was  of  years  of  discretion  there  is  no  dis- 
pute. The  only  dispute  in  this  case  is  as  to  his  being  in  his 
senses  when  he  committed  the  act.  In  regard  to  this,  sanity 
is  presumed.  All  persons  are  presumed  to  be  sane  until  the 
contrary  is  proven.     Insanity  must  always  be  proven  by  the 
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party  claiming  an  exemption  on  account  of  it.  The  fact  of 
suicide  is  not  of  itself  evidence  of  insanity.  That,  however, 
is  not  disputed,  and  I  need  not  stop  to  discuss  it  to  any  length 
whatever. 

This  covers  the  first  and  second  of  defendant's  requests  to 
charge,  which  I  will  here  read  for  the  purpose  of  disposing 
of  them. 

The  defendant  requests  the  court  to  charge  the  jury: 

1st — "It  being  admitted  that  the  assured,  Everett  "W. 
Moore,  destroyed  his  own  life,  it  is  a  presumption  in  fact  that 
he  "died  by  his  own  hand,"  and  in  the  sense  of  the  policy, 
and  the  burden  of  proof  is  upon  the  plaintiff  to  show  that 
he  came  to  his  death  under  such  circu^istances  as  makes  the 
defendant  liable  upon  the  policy."  This  is  correct,  and  I  so 
charge  you. 

2d — "There  is  no  presumption  arising  from  the  act  of  self 
destruction  that  it  was  the  result  of  insanity,  and  the  burden 
of  proof  is  upon  the  plaintiff  to  prove  that  at  the  time  of 
the  death  of  the  said  Everett  "W.  Mooi*e,  he  was  insane  to 
such  a  degree  that  the  defendant  is  liable  upon  the  policy." 

This  is  simply  the  proposition  that  I  have  already  stated, 
with,  however,  perhaps  a  very  little  qualification.  The 
charge,  as  I  give  it  to  you  is,  that  suicide  is  not  of  itself  evi- 
dence of  insanity,  standing  alone  by  itself;  and  the  burden 
is  upon  the  plaintiff  in  this  case  to  show  that  insanity  existed, 
and  that  it  was  of  such  a  nature  and  degree  as  to  make  the 
company  liable.  I  will,  therefore,  next  call  your  attention  to 
the  degree  of  insanity  that  will  not  or  that  will  excuse  or 
exempt  the  party  from  the  provision  in  the  policy. 

First,  it  is  not  every  degree  of  insanity  that  will  exempt 
the  party  taking  his  own  life  from  the  consequences  of  the 
act.  A  person  may  from  anger,  jealousy,  shame,  pride,  dread 
of  exposure,  fear  of  coming  to  poverty,  or  the  desire  to  escape 
from  the  ills  of  life  be  considered  in  a  certain  sense  insane; 
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bnt  these  alone  are  not  enongli  to  exempt  him  from  the  con- 
sequences of  self  destruction,  where  he  committed  the  act 
deliberately  and  intelligently. 

In  regard  to  this  it  is  sufficient  to  explain  that.an  error  of 
judgment  as  to  the  comniission  of  the  act  is  not  sufficient  to 
exempt  the  party — a  mere  error  of  judgment,  for  we  may  say 
that  all  men,  perhaps,  who  decide  to  take  their  own  lives, 
when  they  do  it  deliberately  and  intelligently,  commit  an 
error  of  judgment.     That  is  not  sufficient  to  exempt  them. 

Mental  disorder,  amounting  to  insanity,  must  appear  in 
order  to  exempt  the  party.  But  while  these  causes,  which  I 
have  named,  are  not  sufficient  alone  (such  as  anger,  dread  of 
exposure,  a  desire  to  escape  from  the  ills  of  life,  etc.),  to 
exempt  the  party  from  the  consequences  of  suicide,  there 
undoubtedly  may  be  circumstances  under  which  these  oper- 
ating together  with  other  circumstances  upon  the  mind,  may 
produce  a  disorder  of  the  mind.  And  that  is  for  the  jury 
to  determine  in  every  case.  Where  they  have  produced  a 
disorder  of  the  mind,  then  it  is  that  which  you  are  to  con- 
sider, and  not  the  mere  peculiar  causes  which  produced  it. 
And  in  this  connection,  I  will  notice  the  third,  fourth,  and 
fifth  of  the  defendant's  requests,  and  the  plaintiff's  first 
request. 

The  plaintiff  requests  the  court  to  charge  the  jury: 

"Tliat  if  the  death  of  the  deceased  was  not  his  voluntary, 
intelligent  act,  he  did  not  die  by  his  own  hand  within  the 
meaning  of  the  policy." 

That  is  correct  as  a  general  principle,  and  I  so  charge  you.. 

The  defendant's  third  request  is  as  follows:  "If  the  as- 
surred,  being  in  possession  of  his  reasoning  faculties,  and 
from  shame,  pride,  a  dread  of  exposure,  or  a  desire  to  escape 
from  the  ills  of  life,  intentionally  took  his  own  life,  there 
can  be  no  recovery." 

This  I  have  already  explained  to  you. 


868  CIECUIT  COURT.  [April, 

Lottie  A.  Moore  v.  The  Ck)imecticut  Mutual  Life  Ins.  Co. 

»  -i — 

The  fourth  request  is:  "If  the  assnrred  was  embarrassed 
in  his  business,  or  had  drawn  cliecks  without  having  any 
funds  upon  which  to  draw,  or  had  committed  forgeries  and 
exposure  was  imminent,  or  was  in  a  distressed  state  of  mind 
from  this  or  some  other  cause,  and  for  any  or  all  of  these 
reasons  he  formed  a  determination  to  take  his  own  life,  be- 
cause, in  the  exercise  of  his  usual  reasoning  faculties,  he 
preferred  death  to  life,  then  the  company  is  not  liable." 

This  is  undoubtedly  correct,  and  I  so  charge  you.  If  for 
these  reasons  he  took  his  own  life  in  the  exercise  of  his  usual 
reasoning  faculties,  then  the  company  is  not  liable. 

5th-.-"  It  is  not  every  kind  or  degree  of  insanity  that  will 
so  far  excuse  the  act  of  self-destruction  as  to  make  the 
company  liable.'* 

I  have  already  covered  this  in  my  charge.  I  merely  read 
these  now  for  the  purpose  of  disposing  of  them. 

Thus  far  there  is  no  great  difficulty  in  applying  the  law  to 
any  given  case,  or  to  this  case.  You  will  next  proceed  to 
the  question  of  the  degree  of  insanity  that  will  excuse. 
Here  the.  difficulty,  in  cases  of  this  kind,  begins,  and  your 
real  burdens  in  this  case  commence.  The  court  can  aid  you 
but  little  in  this  respect,  further  than  to  lay  down  the  gen- 
eral principles  by  which  you  are  to  be  governed.  These  have 
been  well  defined  by  the  highest  court  of  adjudicature  in  this 
country,  by  whose  decision  this  court  and  the  jury  must  be 
governed.  They  are  well  set  forth  in  the  requests  of  the 
respective  counsel. 

I  will  now  read  the  sixth  and  seventh  requests  of  defend- 
ant's counsel,  which  are  as  follows: 

6th — "  To  have  this  effect — that  is,  that  insanity  shall  have 
the  effect  to  excuse  the  act  —  the  mind  must  be  so  far  de- 
ranged as  to  have  made  the  deceased  incapable  of  using  a 
rational  judgment  in  regard  to  the  act  of  self-destruction." 

This  is  correct,  and  I  so  charge  you. 
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7th — "To  make  the  defendant  liable,  the  plaintiff  must 
prove  either,  first,  that  the  assured  was  impelled  by  an  insane 
impulse  which  the  reason  that  was  left  him  did  not  enable 
him  to  resist;  or,  secondly,  that  his  reasoning  powers  were  so 
far  overthrown  that  he  could  not  exercise  them  on  the  act 
which  he  was  about  to  do.'* 

This  request  is  correct  law,  and  I  so  charge  you. 

The  plaintiff's  second  request  virtually  covers  the  same 
ground,  and  I  will  simply  read  it  for  the  purpose  of  show- 
ing that  fact,  and  for  the  purpose  of  disposing  of  it:  "If 
the  deceased  was  impelled  to  the  act  by  an  insane  impulse 
which  the  reason  that  was  left  him  did  not  enable  him 
to  resist,  or  if  his  reasoning  powers  were  so  far  overthrown 
by  his  mental  condition  that  he  could  not  exercise  his  rea- 
soning faculties  in  the  act  he  was  about  to  do,  the  company 
is  liable." 

This  is  correct,  and  I  so  charge  you. 

I  will  now  dispose  of  plaintiff's  third  request,  as  to  which 
there  is  some  dispute  between  counsel.  The  request  is  as 
follows:  "If  the  death  was  caused  by  the  voluntary  act  of 
the  deceased,  he  knowing  and  intending  that  his  death  would 
be  the  result  of  his  act,  and  when  his  reasoning  faculties 
were  so  far  impaired  that  he  was  not  able  to  undej-stand  the 
moral  character,  general  nature,  consequences  and  effects,  of 
the  act  he  was  about  to  commit;  or,  if  he  was  impelled 
thereto  by  an  insane  impulse  which  he  had  not  the  power  to 
resist,  such  death  was  not  within  the  contemplation  of  the 
parties  to  the  contract,  and  the  insurer  is  liable." 

The  last  part  of  the  request  is  included  in  the  second 
request,  and  it  can  be  just  as  well  stricken  out,  and  I  will 
leave  it  out  foj  the  purpose  of  perspicuity  in  considering 
this  particular  request.  I  will  read  it  again,  leaving  out  that 
last  clause:  "If  the  death  was  caused,"  etc.,  "when  his 
reasoning  faculties  were  so  impaired  that  he  was  not  able  to 
24 


370  CIECUIT  COUET.  [April, 

Lottie  A.  Moore  v.  The  Connecticut  Mutual  Life  Ins.  Co. 

understand  the  moral  character,  the  general  nature,  conse- 
quence and  effect  of  the  act  he  was  about  to  commit,  the 
company  is  liable." 

That  is  the  request  which  the  court  has  been  asked  to  give. 
The  criticism  upon  this  request  by  defendant's  counsel  is,  in 
the  first  place,  that,  although  so  declared  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  The  Insurance 
Company  v.  Terry ^  2  Ins.  Law  Jour.  540,  it  was  merely  dic- 
tum— that  it  was  not  included  in  the  points  presented  to  the 
court  for  decision,  and  consequently  is  not  binding  upon  this 
court,  and  that  it  is  not  good  law.  If  that  declaration  of 
the  Supreme  Court  was  within  the  question  presented,  it  is 
absolutely  binding  upon  this  court  and  upon  you.  We  will, 
therefore,  first  consider  that  question. 

I  think  the  learned  Court  of  Appeals  of  New  York,  which 
has  made  the  same  criticism  on  the  decision  of  the  Supreme 
Court  {Van  Zandt  v.  Mutual  Benefit  Life  Ins,  Co,,  Ins. 
Law  J.  1874,  p.  208,  and  55  N.  Y.  169)  and  the  learned  coun- 
sel in  this  case  have  overlooked  one  peculiar  feature  of  the 
case  of  The  Insurance  Company  v.  Terry ,  and  that  is  the 
refusal  of  the  court  below  to  charge  as  requested.  This  pre- 
cise question  was  presented  in  the  request  to  charge,  which 
the  court  refused  to  give,  and  the  charge  which  was  given  by 
the  court  below  must  be  read  in  connection  with  and  in  the 
light  of  the  requests  which  had  been  made  and  refused,  and 
that  request  presenting  this  exact  question  of  the  moral 
character  of  the  act,  and  of  moi*al  insanity,  in  my  opinion 
was  clearly  and  fully  before  the  Supreme  Court.  For  the 
purpose  of  sustaining  that  position,  I  will  read  the  request 
which  was  refused,  and  in  response  to  which  the  charge  was 
given  which  was  given. 

The  second  request  on  the  part  of  the  dfefendant  was: 
"That  if  the  jury  believe,  from  the  evidence,  that  the  said 
self-destruction  of  said  George  Terry  was  intended  by  him, 
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he  having  sufficient  capacity  at  the  time  to  understand  the 
nature  of  the  act  he  was  about  to  commit,  and  the  conse- 
quence which  would  result  from  it,  then  in  that  case  it  was 
wholly  immaterial  that  he  was  impelled  thereto  by  insane 
impulse  which  impaired  his  sense  of  moral  responsibility, 
and  rendered  him  to  a  certain  extent  irresponsible  for  his 
action,"  thus  presenting  the  exact  question  upon  which  the 
Supreme  Court  passed,  and  which  is  embodied  in  the 
plaintiff^s  third  request. 

It  is  true,  the  court  below  did  not  include  in  express 
terms  in  the  charge  given  this  moral  responsibility  or  of 
moral  insanity,  but  the  tenhs  used  in  the  charge  which  was 
given  are  broad  enough  to  include  that;  and  in  view  of  the 
fact  that  the  court  had  been  requested  to  charge  otherwise, 
and  then  using  expressions  which  are  broad  enough  to  in- 
clude that,  it  is  fair  to  presume  that  it  was  so  included,  and 
that  the  jury  so  understood. 

The  language  of  the  charge  as  given  was  as  follows:  "If 
he  was  impelled  to  the  act  by  an  insane  impulse  which  the 
reason  that  was  left  him  did  not  enable  him  to  resist,  or  if 
his  reasoning  powers  were  so  far  overthrown  by  his  mental 
condition  that  he  could  not  exercise  his  reasoning  faculties 
in  the  act  he  was  about  to  do,  the  company  is  liable.'* 

This  charge  must  be  read  in  the  light  of  the  request  which 
had  been  refused,  and  which  expressly  included  the  question 
of  moral  insanity. 

I  therefore  hold  that  the  question  was  disposed  of  finally 
by  the  Supreme  Court  in  a  manner  absolutely  binding  upon 
this  court.  I  therefore  give  the  plaintiff's  third  request  as 
stated. 

These  words,  "general  nature,  consequence  and  effect  of 
the  act,"  have  been  somewhat  criticised,  and  I  deem  it  my 
duty  to  make  a  few  remarks  in  regard  to  them,  as  they  are 
used  in  that  decision.     They  do  not  refer  to  the  act,  in  my 
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opinion,  by  which  the  deceased  took  his  life.  They  are 
broader  than  that;  they  refer  to  the  entire  act — not  only  the 
act  by  which  he  took  his  life,  but  the  result  of  it;  that  is, 
they  cover  the  "suicide,"  the  accomplished  fact,  and  that  is 
what  is  referred  to  as  the  "general  nature,  consequence  and 
effect  of  the  act " — that  is,  the  general  nature  of  the  suicide, 
of  the  murder  committed  upon  one's  self,  the  enormity  and 
effect  of  it,  otherwise  it  would  be  inconsistent  with  what 
precedes;  because,  if  it  was  his  voluntary  act,  he  knowing 
and  intending  that  his  death  would  be  the  result,  then  it 
would  be  a  simple  absurdity  to  put  the  question  to  you, 
whether,  under  these  circumstances,  if  he  did  not  under- 
stand the  general  nature  and  consequences  of  the  act,  the 
company  would  be  liable.  That  would  be,  I  say,  absurd. 
These  words  then,  have  a  broader  meaning,  and  cover  the 
entire  accomplished  fact — the  act  of  suicide. 

In  this  view  of  the  case,  gentlemen  of  the  jury,  it  is  en- 
tirely unnecessary  for  me  to  detain  you  with  any  remarks  or 
considerations,  growing  out  of  my  own  views  or  opinions  as 
to  the  correctness  of  the  law  as  established  by  the  Supreme 
Court,  and  which  has  just  been  given  you  as  contained  in 
the  plaintiff's  third  request.  I  will,  therefore,  pass  it  with  a 
single  remark,  that  a  considerable  time  ago,  after  that  case  of 
the  Insurance  Company  v.  Terry  had  been  decided  in  the 
court  below,  but  before  it  was  decided  by  the  Supreme  Court, 
I  had  occasion  to  pass  upon  the  same  question  in  the  case  of 
^olff  V.  The  Ins.  Co.y  and  then  decided  as  I  now  find  myself 
enabled  to  decide,  and  my  views  have  not  changed  upon  that 
subject  since  that  time. 

Although  I  find  it  nowhere  distinctly  so  stated,  yet  from 
the  discussions  upon  the  subject,  I  gather  that  these  defenses, 
as  they  may  be  called,  to  the  crime  of  suicide,  are  placed 
upon  the  same  ground  so  far  as  this  question  of  the  moral 
character  of  the  act  is  concerned,  as  defenses  for  murder.    It 
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has  always  been  held  that  a  person  killing  another  when  so 
insane  as  not  to  be  capable  of  judging  between  right  and 
wrong,  should  not  be  convicted  of  murder.  What  I  mean 
is,  the  principle  is  the  same,  although  the  standard  or  degree 
may  be  diflFerent.  This  is  virtually  so  stated  in  the  Insur- 
(xnce  Gompami  v.  Terry ^  15  Wallace,  591.  This  ability  to 
judge  between  right  and  wrong,  refers  to  a  principle  of  the 
human  mind.  It  does  not  depend  at  all  upon  what  a  man's 
religions  belief  may  be,  or  whether  he  has  any  or  has  not. 
It  does  not  depend  upon  whether  he  believes  in  a  God  and  a 
futnre  state,  or  the  contrary.  »It  refers  to  that  principle 
which  is  planted  in  every  human  breast — that  sense  of  right 
and  wrong  which  exists  in  the  mind  of  the  disciples  of 
Buddha  or  of  Confucius,  or  of  the  followers  of  Mahomet  or 
of  Christ,  and  in  the  mind  of  him  who  believes  in  none  of 
them.  It  is  that  sense  of  right  and  wrong  that  we  all  feel 
and  realize  and  understand.  It  is  true  that  sense  is  stronger 
in  some  persons  than  in  others,  but  it  is  that  to  which  refer- 
ence is  had  in  this  connection. 

The  defendant's  eighth  request  I  will  now  consider. 

Counsel  for  Defendant, — That  is  virtually  passed  upon  by 
your  honor;  it  is  simply  refused,  as  I  understand  it. 

T%e  Court, — Yery  well,  that  is  all  that  need  be  said  on 
that  subject.  Defendant's  eighth  request  was  as  follows: 
"That  the  evidence  in  this  case  does  not  tend  to  show  that 
degree  of  insanity  on  the  part  of  the  assured  which  excuses 
the  act  of  self-destruction,  and  justifies  the  jury  in  rendering 
a  verdict  for  the  plaintiff;  therefore  the  verdict  must  be  for 
the  defendant." 

Gentlemen  of  the  jury,  I  have  done  about  all  that  I  can 
do  in  this  case,  and  have  made  these  questions  as  clear  as 
they  can  be  made  with  the  ability  I  have;  and  if  it  is  not 
clear  in  your  minds  what  your  duty  is,  it  rests  in  the  diffi- 
culty of  making  it  so  more  than  in  the  efforts  which  have 
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been  made  by  the  counsel  on  both  sides,  and  by  the  court. 
The  propositions  of  law  that  have  been  stated  to  you  are 
such  as  there  is  no  dispute  about  between  counsel,  with  the 
exception  of  the  last,  and  that  has  been  determined  by  the 
Supreme  Court,  and  we  must  obey.  This  case,  gentlemen 
of  the  jury,  rests  upon  presumptions  entirely;  that  is  to  say, 
it  rests  upon  the  conclusions  which  you  are  to  draw  as  to  the 
existence  of  a  certain  fact  from  the  proof  of  the  existence  of 
other  facts.  For  insanity  and  the  degree  of  it  are  not  sus- 
ceptible of  positive  proof  in  a  case  like  this.  There  are  in- 
stances in  which  it  may  be  proven  with  a  great  degree  of 
certainty  by  positive  proof,  such  as  in  the  case  of  a  raving 
maniac;  but  here  it  rests  upon  presumptions  entirely,  and 
your  decision  of  the  case  depends  upon  the  conclusions  which 
you  shall  draw  as  to  the  fact  of  sanity  or  insanity  from  the 
facts  proven.  You  start  out  with  the  presumption  of  sanity. 
The  burden  of  proof  is  upon  the  plaintiff  to  prove  the  con- 
trary. If  the  plaintiff  has  sustained  that  burden,  and  has  so 
proven  to  your  satisfaction,  then  she  may  be  entitled  to  re- 
cover at  your  hands.  If  she  has  not,  then  the  defendant  is 
entitled  to  your  verdict.. 

The  first  question  for  you  to  determine  is,  Do  the  pre- 
sumptions arising  from  the  facts  proven  overcome  the  pre- 
sumption of  sanity?  The  truest  test  is  whether  the  facts 
proven,  from  which  you  are  asked  to  find  insanity,  are  in- 
consistent with  sanity.  If  they  are  so  inconsistent  with  the 
exercise  of  sound  mind  that  you  cannot  reasonably  attribute 
such  facts  thereto,  then  they  are  evidence  of  insanity,  but 
not  otherwise. 

Now  there  is  a  great  range  of  indications  as  to  soundness 
or  unsoundness  of  mind,  all  tlie  way  from  the  ravings  of  the 
maniac,  which  are  patent  to  the  eye  and  the  ear,  down  to  the 
retiring  melancholic,  wlio  seeks  to  conceal  the  worm  which 
is  gnawing  at  his  mental  vitality.     Tliese  indication^,  I  say, 
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range  all  the  way  between  these;  and  here  is  where  the  diffi- 
culty exists  in  coming  to  a  correct  conclusion  as  to  what 
facts  do  indicate;  but  it  is  peculiarly  and  entirely  and  exclu- 
sively within  your  province,  and  I  leave  it  to  you  without 
even  rehearsing  the  facts  or  in  any  manner  deciding  them. 

Evidence  is  that  which  carries  conviction  to  the  mind. 
You  are  to  look  at  all  the  facts  which  have  been  proven, 
and  to  bring  to  bear  upon  them  your  best  judgment  aided 
by  your  experience  and  observations  in  life,  and  considera- 
tions to  which  you  have  access,  without,  however,  going  out- 
side of  the  proofs  in  the  case,  and  decide  for  yourselves 
whether,  in  the  first  place,  Everett  W.  Moore,  at  the  time  he 
took  his  own  life,  was  sane  or  insane.  Secondly,  if  you  shall 
find  that  he  was  insane,  then  whether  under  the  charge  that 
has  been  already  given,  he  was  so  insane  as  to  excuse  or  ex- 
empt him  and  this  plaintifi^  from  the  consequences  of  the 
prohibition  or  disability  in  the  policy.  I  recommend  to  you 
in  your  consideration  to  adopt  that  order:  First,  the  question 
of  insanity  in  general  terms — ^was  he  insane?  If  you  decide 
that  he  was  not  insane,  then,  of  course,  that  is  the  end  of  it, 
and  your  verdict  must  be  for  the  defendant.  If  you  shall 
decide  that  he  was  insane,  you  must  go  then  a  step  further, 
and  inquire  whether  his  itisanity  was  of  that  degree  and  kind 
that  you  are  satisfied  that  he  was  driven  by  an  irresistible 
impulse  to  commit  the  act,  or  that  he  was  incapable  of  exer- 
cising his  reasoning  powers  as  to  the  moral  character,  general 
effect  and  consequences  of  taking  his  own  life.  If,  after 
finding  that  he  was  insane,  you  shall  come  to  the  conclusion 
that  he  was  thus  insane,  the  plaintiff  is  entitled  to  recover  at 
your  hands;  otherwise  not.  If  your  verdict  shall  be  for  the 
plaintiff  it  will  be  for  $5,000,  and  interest  from  the  SOth  day 
of  December,  1873,  to  and  including  the  present  date. 

Counsel  for  Defendant, — I  desire,  growing  out  of  what 
your  Honor  has  said,  to  make  another  request; 
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"  That  the  mere  fact  that  the  assured  did  not  fully  under- 
stand and  appreciate  the  moral  character  of  the  act  of  self- 
destruction,  does  not  so  far  excuse  the  act  as  to  make  the 
defendant  liable." 

The  Gov/rt. — I  cannot  see  how  this  varies  in  any  manner 
the  charge  as  already  given,  and  I  therefore  refuse  this  re- 
quest, with  the  simple  addition  that  the  jury  are  to  take  this 
refusal  into  consideration,  in  connection  with  the  charge 
which  has  already  been  given  upon  this  subject. 

The  jury,  after  consideration,  returned  a  verdict  for  plaintiff. 

Defendant  excepted  to  refusal  of  the  court  to  charge  as 
requested  in  eighth  request,  and  tlie  last  request  made  above. 
Exception  was  also  taken  to  the  court  ruling  out  the  testi- 
mony offered  by  defendant  of  certain  witnesses  who  had  testi- 
fied as  to  conduct  of  deceased  prior  to  his  death,  and  on 
which  they  had  formed  no  opinion  as  to  his  sanity  or  insan- 
ity, but  had,  since  his  death  formed  an  opinion.  They  were 
asked  to  state  what  this  last  opinion  was,  which  was  objected 
to  as  being  incompetent  and  irrelevant  and  the  objection  was 
sustained  by  the  court. 

"If  he  shall  die  hy  suicide"  or  "by  his  own  hand,"  the  self-destruction 
is  voluntary,  and  the  meaning  is  the  same.  See  7  Heisk.  567 ;  21  Pa.  466; 
4  Hill,  74 ;  44  Eng.  C.  L.  336 ;  4  Allen,  96  \  15  Wallace,  567 ;  54  Me.  224. 
Mental  insanity  has  been  defined  to  be,  where  a  person  has  not  mind  of 
sufficient  strength  to  understand  the  physical  act  about  to  be  committed, 
and  m<iral  insanity  is  where  he  cannot  distinguish  between  right  and 
wrong.  Should  the  insanity  be  of  either  kind,  the  policy  is  not  protected 
against  by  the  words  "  suicide  "  or  "  dying  by  hand."  See  1  Dillon  C.  0. 
R.  408,  and  6  Bush,  268.  For  a  further  discussion  as  to  the  law  bearing 
upon  the  questions  raised  in  this  case,  see  Eq.  Life  Ins.  Co.-  v.  Patterson^ 
41  Qa.  838;  Cooper  t.  Mass.  Mut.  Life  Ins.  Co.,  102  Mass.  227;  Nimick  v. 
Mut,  Ben.  Life  Ins.  Co.^  3  Brewster,  502 ;  Stormont  v.  Waterloo  Life  and 
Casualty  Ass.  Co.,  1  F.  &  F.  22 ;  Borradaile  v.  Hunter,  5  Man.  &  G.  639, 
and  Schwabe  v.  Clift,  2  Car.  &  Kirwan,  134.  As  to  suicide,  see  further  4 
Hill,  73;  4  Lansing,  202;  8  N.  Y.  299;  37  Id.  580;  47  Id.  52;  55  Id.  651; 
59  Id.  557 ;  65  Id.  232.    [Reporter. 
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fedebal   ooubt  fbaotice taxation  of  costs  whebe  the 

cause  has  been  bemoved  fbom  a  state  coubt. 

Where  a  snit  comes  into  the  Federal  court  by  removal,  it  brings  along 
with  it,  as  an  incident,  all  the  costs  which  accrued  or  attached  under  the 
State  law,  during  the  time  it  remained  in  the  State  court. 

The  acts  of  Congress,  prescribing  what  costs  may  or  may  not  be  taxed, 
apply  to  such  costs  as  accrue  after  the  removal  of  such  cause  into  the  Fed- 
eral court. 

These  a^e  the  rules  that  the  Federal  courts  follow  in  taxing  costs. 

On  the  mutual  application  of  tlie  parties  for  directions  to 
the  clerk  as  to  taxation  of  costs. 

This  cause  was  commenced  in  the  Circuit  Court  for  the 
county  of  Wayne,  in  this  State,  and  after  issue  and  one  con- 
tinuance in  that  court,  the  cause  was  removed  to  this  court 
by  the  defendant,  under  and  in  pursuance  of  the  acts  of 
Congress  in  such  cases  made  and  provided.  After  sundry 
proceedings  had  in  the  case  in  this  court,  unnecessary  to 
mention  here,  the  plaintiff  discontinued  her  suit,  and  judg- 
ment was  entered  against  her  for  costs  to  be  taxed.  Tlie 
defendant  now  brings  its  bill  of  costs  for  taxation,  in  whicl> 
are  included  items  of  costs  accrued  in  the  State  court  before 
removal  to  this  court,  amounting  in  the  aggregate  to  $15,  and 
$7.50  paid  to  the  clerk  of  the  State  court  for  transcripts  in 
making  the  removal.  These  items  are  objected  to  on  behalf 
of  plaintiff  on  the  ground  that  there  is  no  act  of  Congress 
allowing  such  costs  to  be  taxed  in  this  court. 
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D.  C.  Holbrooke  for  plaintiff. 
(7.  J.  Walker  J  for  defendant. 

LoNGYEAB,  J. — A  suit  removed  from  a  State  conrt  comes 
into  this  court  impressed  with  all  the  rights  and  liabilities  of 
parties  as  to  costs  which  accrued  or  attached  by  the  laws  of 
the  State  while  the  suit  remained  in  the  State  court.  Acts 
of  Congress  prescribing  what  costs  may  or  may  not  be  taxed 
apply  only  to  such  costs  as  accrue  after  the  removal  has 
become  complete  and  this  court  is  invested  with  jurisdiction. 

In  the  State  court,  in  case  of  discontinuance,  the  defendant 
would  be  entitled  by  the  State  laws  to  all  his  costs  made  up 
to  that  time,  and  I  think  this  court  is  bound,  in  case  of  re- 
moval to  this  court  before  discontinuance,  to  administer 
those  laws  as  to  all  such  costs  which  accrued  while  the  suit 
remained  in  the  State  court. 

Ko  adjudicated  case  involving  this  exact  question  has 
fallen  under  my  notice,  but  the  cases  cited  below  involve 
principles  applicable  to  this  question,  and  so  far  as  they  go, 
fully  sustain  the  foregoing  propositions.  I  am  also  informed 
by  my  brother  Judge  Withey,  of  the  Western  District,  that 
such  has  always  been  the  uniform  practice  there.  See  Ellis 
V.  Jarvis^  3  Mason,  457;  Field  v.  Schelly  4  Bla'tch.  C.  C. 
435;  Gier  v.  Chregg^  4  McLean,  202;  Ackley  v.  Vilas^  3  Ch, 
L.  News,  73. 

The  clerk  is  therefore  directed  in  this,  and  all  like  cases,  to 
tax  to  the  party  recovering  costs,  all  costs  to  which  he  would 
have  been  entitled  under  the  State  laws,  accrued  while  the 
suit  remained  in  the  State  court,  and  up  to  the  time  the  suit 
was  duly  entered  in  this  court 

Ordered  accordingly. 
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life  insubancb compromise frattd  and  misrepresenta- 
tion  immateriality irregularities. 

1.  Where  facts  are  within  knowledge  of  both  parties,  or  can  be  known 
bj  the  exercise  of  reasonable  diligence  by  the  party  complaining,  they 
cannot  be  used  as  the  foundation  of  a  suit  by  the  latter,  though  falsely 
represented  by  the  other  party.  Mere  irregularities  do  not  invalidate  the 
policy. 

2.  The  allegation  that  the  compromise  and  settlement  were  obtained 
by  representing  that  the  policy  was  lapsed  for  non-payment  of  premiums 
is  a  conclusion  of  law,  and  not  material. 

8.  The  allegation  that  the  defendant  had  reinsured  one-half  of  the  policy 
in  another  company,  and  that  the  plaintiff  would  have  to  incur  the  ex- 
pense of  another  suit,  is  the  assertion  of  something  in  future  of  the 
nature  of  a  threat,  and  fraud  in  law  is  not  applicable  in  such  cases. 

Suit  was  brought  to  compel  payment  of  a  life  policy  of 
$10,000  on  life  of  husband  of  plaintiff. 

Among  other  things,  the  defense  was  that  the  defendant 
had  settled  said  policy  with  the  plaintiff  by  the  payment  of 
$4,500  on  compromise. 

Eeply  was  made  that  the  settlement  had  been  procured  by 
false  representations  of  the  person  acting  at  the  time  as  agent 
of  the  defendant,  which  were:  1st — That  said  policy  was 
not  regularly  issued,  because  not  signed  by  the  proper  offi- 
cers, 2d — That  it  was  lapsed  by  the  fact  of  unpaid  pre- 
miums. 3d — That  the  agent  of  defendant  and  intestate  had 
colluded  together  and  procured  the  policy  by  false  represen- 
tations as  to  the  health  of  the  applicant.  4th — That  defend- 
ant had  reinsured  one-half  the  risk  in  the  Continental  Life 
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Insurance  Company — that  said  company  would  not  pay  on 
this  suit,  and  that  plaintiflF  would  have  to  bear  the  expeni:^ 
of  suing  said  companies. 

Defendant  moved  to  strike  out  the  alleged  misrepresenta- 
tions as  set  out  in  the  reply  Nos.  1,  2,  3  and  4, 

W.  J.  Boardman  and  Geo.  Willey,  for  the  motion. 

W,  E.  Lowe^  against  motion. 

Welker,  J. — The  court  holds  that  the  motion  should  be 
granted.  That  the  first  representation,  if  made,  was  in  a 
legal  sense  liable  to  the  objection  that  it  undertook  to  state  a 
matter  of  law  instead  of  fact,  and  moreover  that  the  plaintiff 
by  the  terms  of  i;he  policy  in  her  own  hands,  could  know, 
with  reasonable  diligence,  that  the  policy  could  not  be  invalid 
for  any  mere  irregularities;  that  the  second,  as  well  as  third, 
alleged  representation  was  liable  to  a  like  objection,  to-wit: 
that  the  plaintiff  would  be  bound  to  know  as  to  the  truth  of 
the  representation,  so  far  as  it  asserted  matter  of  fact,  and 
that  so  far  as  it  asserted  a  conclusion  of  law  it  was  immate- 
rial, as  all  were  presumed  to  know  the  law;  that  the  fourth 
alleged  misrepresentation  was  no  representation  of  which 
the  law  could  take  cognizance,  it  being  no  representation  of 
a  past  or  existing  fact,  but  an  assertion  of  something  in 
futuro  in  the  nature  of  a  threat  or  discouragement,  what  | 

was  not  a  fraud  in  the  law  applicable  to  such  ciises. 

Motion  granted,  with  leave  to  amend  reply. 
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PATBNT COMBINATION — INFRINGEMENT. 

1.  When  a  Ck>MBiNATiON  is  Patentable. — If  a  combination  produces 
useful  and  new  results  it  is  patentable,  notwithstanding  all  the  elements 
that  go  to  make  it  up  were  in  general  use  and  well  known  before  the 
combination. 

The  facts  are  given  fully  in  the  opinion  of  the  court. 

WUleyj  Terrell  <b  Sherman  and  TT.  T.  Coggewelly  for 
complainant. 

JBakewell  dk  Christy^  for  defendant. 

Wblkeb  J. — The  bill  of  the  complainant  is  founded  upon 
a  patent  for  a  new  and  useful  improvement  in  grain  separa- 
tors. The  original  patent  issued  on  the  20th  day  of  Decem- 
ber, 1859,  and  on  the  25th  day  of  September,  1860,  an 
amended  patent;  and  the  same  was  amended  and  reissued  to 
him  on  the  29th  day  of  November,  1864,  for  the  term  of 
fourteen  years  from  September  20th,  1859.  The  bill  was 
filed  on  the  21st  day  of  April,  1871.  The  claims  in  the 
reissued  patent  of  the  complainant  are  as  follows: 

1st — ^The  combination  of  the  zigzag  screens  and  boxes  B 
C,  when  the  same  have  a  lateral  shake  motion,  or  at  right 
angles  to  the  passage  of  the  grain,  in  such  a  manner  as  to 
have,  the  grain  pass  consecutively  over  and  through  them, 
and  arranged  relatively  with  each  ether  to  operate  substan- 
tially as  and  for  the  purpose  herein  set  forth. 
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2d — ^The  series  of  zigzag  screens  and  boxes  B  C,  with  or 
without  the  troughs  E,  and  having  a  lateral  shake  motion,  in 
connection  with  the  fan  G  and  span  H,  substantially  as  herein 
set  forth. 

The  complainant  charges  that  both  of  these  claims  have 
been  infringed  by  the  defendants. 

The  answer  of  the  defendants  denies  both  the  novelty  and 
patentability  of  the  invention  claimed,  and  denies  also  the 
infringement  charged  in  the  bill.  The  object  of  the  com- 
plainant's invention  is  stated  in  the  original  patent  to  be, 
"to  separate  oats  and  other  foreign  substances  from  small 
wheat,  after  the  latter  has  been  separated  from  screened 
heavy  wheat  by  any  of  the  known  implements  in  use."  And 
this  also  appears  as  the  leading  object  in  the  specification  of 
the  reissue.  It  is  claimed  by  the  defendants  that  the  reissued 
patent  differs  from  the  original  in  one  particular,  and  tliat 
one  an  important  element  in  the  question  of  patentability  of 
the  complainant's  machine.  That  is,  in  the  original,  the 
motion  is  described  as  a  "  shake  motion,"  and  in  the  reissue 
as  a  "lateral  shake  motion,  or  at  right  angles  to  the  passage 
of  the  wheat." 

On  examination  of  the  original  drawings,  which  are  to  be 
regarded  as  a  part  of  the  specification  of  the  original  patent, 
I  find  that  they  show  the  motion  of  the  screens  to  be  of  ne- 
cessity a  lateral  one,  and  at  right  angles  to  the  passage  of  the 
wheat  over  the  zigzag  screens.  This  then  obviates  that  ob- 
jection  to  the  reissued  patent. 

In  determining  this  case,  the  first  question  presented  is, 
was  the  invention  of  the  complainant  patentable?  It  is  not 
claimed  that  the  machine  is  new  in  its  separate  parts.  It  is 
but  a  combination  of  old  devices  invented  and  used  before 
the  issuing  of  the  patent  to  complainant.  It  is  not  claimed 
even  by  the  defendants  that  the  parts  of  this  machine  in 
combination  in  the  form  it  presents,  were  used  before  the 
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complainant's  patent;  but  that  i)art8  of  it  were  invented  and 
used  before  in  the  devices  given  in  evidence  on  behalf  of  the 
defendants.  From  a  careful  examination  of  the  machines 
given  in  evidence  by  the  defendants,  and  claimed  to  have  be- 
come in  use  before  the  issuing  of  this  patent,  I  find  that 
wheat  separators  were  before  that  in  use,  having,  first,  zigzag 
screens  and  boxes  having  a  shake  motion;  second,  zigzag 
screens  and  boxes  having  a  side  shake  motion;  third,  zigzag 
screens  and  boxes  having  a  shake  motion,  and  a  side  shake 
motion  used  in  connection  witli  a  fan  blast  and  vertical  spout. 
All  of  these  devices  are  used  in  the  complainant's  machine, 
but  all  of  them  are  not  used  in  any  one  of  the  machines  in 
use  before  the  complainant's  patent.  The  combinations  are 
different  in  the  complainant's  machine.  He  does  not  claim 
that  any  one  of  the  devices  used  by  him  in  the  combination 
singly  is  a  new  invention,  but  claims  his  combination. 

In  the  case  of  Stales  <&  Treadwell  v.  Van  Wormer^  (Offi- 
cial Patent  Gazette,  January  27,  1874),  it  is  said  by  Justice 
Stbong:  "It  must  be  conceded  that  a  combination,  if  it  pro- 
duces new  and  useful  results,  is  patentable,  though  all  the 
constituents  of  the  combination  w^ere  well  known  and  in 
common  use  before  the  combination  was  made.  But  the  re- 
sults must  be  the  product  of  the  combination  and  not  a  mere 
aggregation  of  several  results,  each  the  complete  product  of 
one  of  the  combined  elements.  Combined  results  are  not 
necessarily  a  novel  result,  nor  are  they  an  old  result  obtained 
in  a  new  and  improved  manner.  Merely  bringing  old  devices 
into  juxtaposition,  and  there  allowing  each  to  work  out  its 
own  effect,  without  the  production  of  something  novel,  is  not 
invention."  In  the  light  of  this  decision  let  us  examine  the 
complainant's  machine,  as  to  the  object  sought  to  be  obtained 
by  the  combination,  and  the  results  of  that' combination 
actually  produced  by  this  aggregation  of  old  devices.  The 
purpose  to  be  accomplished  is  the  complete  separation  of  oats 
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from  wheat.  Tliis  is  done  by  the  manner  in  which  the 
screens  and  boxes  are  located  and  constructed,  their  width, 
inclination,  and  motion,  as  well  as  relation  to  the  blast  from 
the  fan  through  the  vertical  spout. 

The  evidence  shows  that  it  does  accomplish  this  result. 
The  evidence  does  not  show  that  either  of  the  machines  re- 
ferred to  by  the  defendants,  as  in  use  before  this  patent,  obtains 
this  result.  Several  of  them,  no  doubt  to  some  extent,  sepa- 
rate some  of  the  oats  with  other  impurities  from  wheat,  but 
they  do  not  attain  the  object  of  this  machine.  They  fall  far 
short  of  it.  And  what  they  do  accomplish  is  not  done  by 
the  same  combination.  The  result  of  this  combination  of 
complainant  i«,  then,  a  new  result,  one  that  has  not  before 
been  obtained.  Is  it  a  useful  result?  To  effectually  get  oats 
out  of  wheat  before  manufacture  into  flour  which,  if  retained 
and  ground  with  it,  materially  depreciates  the  market  value, 
as  well  as  the  use  of  flour,  cannot  certainly  be  denied  to  be 
useful  in  its  results.  I  am  of  the  opinion,  therefore,  that 
the  complainant's  machine  is  patentable,  and  that  his  patent 
is  a  valid  one. 

The  next  question  is:  Have  the  defendants  infringed  the 
complainant's  patent?  On  this  point  there  seems  to  be  but 
little  controversy.  The  machines  used  and  manufactured  by 
the  defendants  are  almost  identical  with  that  of  the  com- 
plainant. Tliey  only  differ  in  the  size  of  the  machine,  and 
the  location  of  the  fan  being  across  instead  of  lengthwise, 
and  the  location  of  the  grain  spout.  Otherwise  the  construc- 
tion is  the  same  substantially,  having  in  fact  all  the  combi- 
nations and  principles,  only  slightly  differing  in  their  location, 
that  characterize  the  complainant's  machine.  I  find,  there- 
fore, that  they  have  infringed  upon  the  patent  of  the  com- 
plainant, and  a  decree  may  be  entered  in  favor  of  the  com- 
plainant, with  the  usual  reference  to  a  master  to  take  and 
state  an  account  of  damages. 
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No  injunction  was  asked  for  on  the  hearing,  as  the  original 
term  of  the  complainant's  patent  had  expired;  although  it 
was  conceded  in  the  argument  that  the  patent  had  been  ex- 
tended since  the  commencement  of  this  suit.  This  needs  to 
be  set  up  by  a  supplemental  bill  or  other  proceedings  in  order 
to  authorize  an  injunction. 

This  case  went  to  the  Master,  and  after  flnal  decree  to  the  Supreme 
Court  of  the  United  States.  The  decree  of  the  court  was  modified  in  cer- 
tain particulars,  but  the  principles  announced  in  this  opinion  were 
affirmed.    Bee  102  U.  S.  B.,  p.  96.    [Reporter. 


ELISHA  TAYLOR,  Assignee,  v.  AUGUST  RASCH  AND 

WILLLiM  BERNART. 

CiBcuiT  Court — Eastern  District  of  Michigan — October 

19,  1874. 

OONTRACT   of   partners   beyond    scope   of   business LIMITED 

PARTNEBSBIP HOW  AND  WHEN  PARTNERS  ARE  PROTECTED. 

1.  Law  OF  Limited  Partnership — ^Persons  Dealing  with  Affected 
WITH  Notice. — Every  one  trading  with  a  limited  partnership  is  charge- 
able with  notice  as  to  the  scope  and  range  of  the  business  of  the  partner- 
ship, and  as  set  forth  in  the  articles,  when  the  same  have  been  filed  and 
made  known  according  to  law. 

2.  Contracts  of  General  Partners  Outside  of  Partnership  Busi- 
ness.— ^The  capital  of  special  partners  in  a  limited  partnership  against 
liability  upon  contracts  made  by  general  partners,  is  protected  by  the 
same  general  principle  that  obtains  in  favor  of  general  partners  against 
liability  on  contracts  made  by  individual  partners ;  and  no  departure  by 
general  partners,  no  matter  how  common  or  long  continued,  if  not  con- 
sented to  or  known  and  acquiesced  in  by  the  special  partners,  will  have 
the  effect  of  enlarging  or  changing  the  scope  of  the  business  as  specified 
In  the  copartnership  articles. 

25 
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The  facts  sufficiently  appear  in  the  opinion. 

Ashley  Pond^  for  complainant. 

0.  Kirchner  and  G.  V.  iT.  Zothropy  for  defendants. 

LoNGYEAB,  J. — ^The  firm  of  Tillman,  Sillsbee  &  Company 
was  a  limited  partnership,  and  was  composed  of  William 
Tillman  and  Charles  E.  Sillsbee  as  general  partners,  and 
John  S.  Newberry  as  special  partner.  Whatever  the  proofs 
show  as  to  the  general  partners  being  parties  to  the  ar- 
rangement for  exchange  of  patronage  between  them  and  the 
defendants,  or  as  to  what  the  particular  character  of  that 
transaction  was,  one  thing  is  certain,  and  that  is,  there  is  no 
proof  or  pretense  that  the  special  partner  was  in  any  waj 
privy  to  the  ari'angement,  or  knew  of  it,  or  in  any  way  as- 
sented to  it.  It  is  contended,  however,  that  by  the  statutes 
of  Michigan  the  general  partners  had  authority  to  bind  the 
firm.  The  statute  referred  to  is  as  follows:  "Section  3. 
The  general  partners  only  shall  be  authorized  to  transact 
business,  to  sign  for  the  partnership,  and  to  bind  the  same.-' 
1  Compiled  Laws  of  1871,  p.  520,  Sec.  1569.  The  eflect  of 
the  statute  is  simply  to  exclude  the  special  partner  from 
active  participation  in  the  business  of  the  firm;  and  as  to 
the  general  partners,  it  confers  no  authority  upon  them  to 
transact  business,  sign  for  the  partnership,  and  to  bind  tlie 
same  in  any  manner,  or  to  any  extent  whatever,  beyond  the 
purposes  and  scope  of  the  partnership.  Therefore,  conceding 
that  the  arrangement  in  question  was  made  with  the  general 
partners,  as  claimed  in  the  answer,  if  it  was  not  within  the 
scope  and  purposes  of  the  partnership,  it  was  wholly  unau- 
thorized, and  therefore  void.  This  brings  lis  to  the  second 
and  only  remaining  issue  made  by  the  answer. 

The  scope  and  purposes  of  the  partnership  are  specified  in 
the  articles,  as  follows: 

2d — "  That  the  general  nature  of  the  business  to  be  trans- 
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acted  by  said  partnership,  is  the  purchase,  sale,  and  manufac- 
ture of  aU  kinds  and  descriptions  of  furniture,  chairs, 
upholstering,  furnishing  and  upholstered  goods,  lumber,  and 
all  kinds  of  articles,  merchandise,  tools  and  machinery,  used 
in  such  manufactures." 

Surely  it  does  not  require  argument  to  show  that  a  con- 
tract for  the  purchase  of  clothing  for  the  individual  general 
partners,  or  otherwise,  does  not  come  within  "the  general 
nature  of  the  business  to  be  transacted  by  said  partnership," 
as  specified  in  the  articles. 

But  it  was  contended  that  such  had  been  the  usual  course 
of  business  of  the  firm,  and  proofs  were  adduced  tending  to 
show  that  such  was  the  fact;  and  it  was  argued  that,  there- 
fore, the  defendants  had  a  right  to  assume  that  the  transac- 
tion was  within  the  scope  of  the  partnership.  The  articles 
of  copartnership  were  duly  filed  and  published  as  required 
by  the  statute,  and  all  persons  dealing  with  the  firm  were 
bound  to  take  notice  of,  and  were  chargeable  with  knowledge 
of  their  contents.  No  departure  by  the  general  partners,  no 
matter  how  common  or  long  continued,  if  not  consented  to 
or  known  and  acquiesced  in  by  the  special  partner,  could 
have  the  effect  to  change  or  enlarge  the  scope  of  the  business 
as  specified  in  the  articles.  To  hold  the  contrary  would  be 
to  disregard  plain  provisions  of  law  for  the  protection  of 
special  partners  and  the  public,  and  would  make  a  limited 
partnership  one  of  extreme  hazard  to  the  special  partner. 

In  the  opinion  of  this  court,  overniling  the  demurrer  to 
the  bill,  it  was  shown  that  a  general  partnership  could  not 
be  made  liable  upon  a  contract  by  an  individual  partner 
out  of  the  scope  of  the  partnership  business.  The  same 
principle  of  law  that  protects  general  partners  from  liability 
in  such  cases,  protects  the  capital  of  special  partners  in 
a  limited  partnership.  Troubat  on  Limited  Partnership, 
Sec.  377. 
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it  results  that  the  complainant  is  entitled  to  a  decree 
against  the  defendants  for  the  balance  of  the  account  of  Till- 
man, Sillsbee  &  Co.  against  them  over  and  above  the  fifty 
dollars  actually  paid  to  the  firm  by  one  of  its  employees  on 
account  of  defendants,  together  with  interest  on  such  balance 
from  and  after  the  date  of  the  last  item  in  the  account,  viz.: 
June  8,  1870',  and  for  costs. 


> 


The  balance  of  the  account  as  alleged  in  the  bill,  and  admitted  by 
the  answer,  was $473  25 

Interest  from  June  8, 1870,  to  date,  October  19, 1874,  four  years, 
four  months,  eleven  days 144  47 

Total , $817  73 

Decreed  accordingly. 


THE  GOODTEAE  DENTAL  VULCANITE   COM- 
PANY V.  GEORGE  WILLIS,. 

CiBcurr   Court — Eastern   District  of  Michigan — Novem- 
ber Term,  1874. 

In  EQurrr. 

patent  law — DECISIONS  OF  COORDINATE  COURTS  WHEN  BINDING 

CASES     ALREADY    DECIDED     EXAMINED     AND    DISCUSSED    IN 

THEIR    BEARINGS. 

1.  The  principles,  which  hind  the  several  Circuit  Courts  of  the  United 
States  to  follow  the  decisions  of  each  other  examined. 

2.  Adherence  to  such  decisions  is  hy  no  means  confined  to  those  which 
precede  the  case  in  question  in  the  same  tribunal.  The  decisions  of  co- 
ordinate courts  are  equally  influential. 

8.  Although  divided  geographically  in  jurisdiction,  the  Circuit  Courts 
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of  the  United  States  constitute  a  single  system,  and  when  one  court  has 
fblly  considered  and  deliberately  decided  a  question,  every  suggestion  of 
propriety  and  fit  public  action  demand  that  it  should  be  followed  until 
modified  by  the  Appellate  Court. 

4.  The  cases  of  HotehkiM  v.  Greenwood,  (11  How.  248)  and  Hicks  v. 
KeUey,  (18  Wall.  670)  referred  to  and  discussed,  as  also  the  conditions 
under  which  the  use  of  one  material  instead  of  another  in  constructing 
a  known  machine  or  article  may  be  patentable. 

5.  When  an  invention  has  been  patented  in  England  by  a  third  person : 
Held,  that,  in  order  to  support  an  objection  resting  upon  the  issuance  of 
a  foreign  patent,  the  proof  should  connect  the  complainant  with  its 
procuration. 

This  was  a  bill  filed  against  the  defendant,  a  dentist,  for 
infringement  of  reissued  letters  patent  No.  1,904,  granted  to 
The  Dental  Vnlcanite  Company,  assignee  of  John  A.  Cnm- 
mings,  for  "Improvement  in  Artificial  Gums  and  Palates." 
The  claim  in  the  patent  is  for  "  the  plate  of  hard  rubber  or 
vulcanite,  or  its  equivalent,  for  holding  artificial  teeth,  or 
teeth  and  gums,  substantially  as  described." 

Cummings  filed  his  caveat  May  14,  1852.  Applied  for  a 
patent  April  12,  1855.  This  application  was  rejected  May 
19,  1855,  and  again  rejected  August  14,  1856,  and  again  re- 
jected by  the  Commissioner  of  Patents  February  6,  1856. 
On  March  25,  1864,  a  renewed  application  was  filed.  On 
April  7,  1864,  the  Patent  Office  wrote  to  Cummings  ac- 
knowledging that  injustice  had  been  done  in  the  former 
rejection,  and  the  patent  was  thereupon  allowed,  and  was 
issued  on  June  7,  1864.  There  was  evidence  that  tended  to 
show  poverty  on  the  part  of  the  inventor  and  efforts  by  him 
to  raise  money  to  prosecute  his  application  during  these 
periods.     The  invention  went  into  public  use  about  1859. 

Benjarmn  F.  Zee,  for  complainants. 

John  F.  Follett  and  Calvin  C.  Burt^  for  defendant. 
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Emmons,  J. — In  ordinary  circumstances  the  condition  of 
judicial  opinion  in  reference  to  all  the  points  involved  in  the 
record  would  render  unnecessary  their  discussion  upon  prin- 
ciple, and  in  a  case  where  such  rulings  have  been  so  numer- 
ous, and  directly  upon  tlie  points,  and  so  elaborate  in  argu- 
ment, it  is  unusual  to  do  more  than  refer  to  them  generally, 
as  settling  the  points  in  issue.  Such,  however,  is  the 
exceptional  feeling  and  excitement  existing  in  the  minds  of 
the  numerous  defendants  in  suits  brought  on  this  patent  in 
this  and  adjoining  districts,  resulting,  we  believe,  from  the 
want  of  knowledge  on  their  part  of  the  real  history  of  pre- 
vious litigations,  and  the  character  and  number  of  opinions 
which  have  been  already  pronounced,  that  it  is  deemed  a 
duty  by  my  brethren  and  myself  to  reproduce  that  which  we 
are  well  aware  is  already  familiar  to  the  bench  and  bar.  It 
will  attract  the  attention  here  of  all  those  interested  in  these 
litigations,  while  the  sources  from  which  such  information 
is  to  be  obtained  are  inaccessible  to,  or  at  least  are  not  ex- 
amined by,  them.  It  was  asserted  with  much  earnestness 
and  confidence  by  defendant's  counsel  that  a  careful  review 
of  the  judgments  already  pronounced  sustaining  the  com- 
plainant's patent,  and  contrasting  the  record  before  us  with 
those  upon  which  such  opinions  were  based,  would  result  in 
our  taking  up  the  questions  before  us  and  deciding  them 
upon  principle,  wholly  unembarrassed  by  judicial  action  else- 
where. We  have  listened  for  three  days  to  an  argument  of 
great  ability  and  research,  and  with  much  confidence  retain 
the  opinion  we  entertained  at  the  outset,  that  in  all  the  sub- 
ordinate federal  jurisdictions  these  questions  should  be 
deemed  at  rest  until  the  court  of  last  resort  should  reverse 
some  of  the  judgments  already  rendered.  We  think  the 
learned  counsel  for  the  defendant  much  underrated  the  effect 
which  it  is  our  duty  to  give  to  judgments  pronounced  by  co- 
ordinate courts,  where  precisely  the  same  points  are  brought 
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in  litigation  before  us.  The  learning  npon  this  subject  is 
familiar,  but  the  motives  with  which  we  discuss  these  matters 
at  all  will  be  subserved  by  referring  to  a  few  of  the  leading 
judgments  upon  this  subject  here.  Those  to  which  we  refer 
have  applied  the  principle  in  patent  cases,  but  it  is  by  no 
means  peculiar  to  them.  It  is  a  principle  of  general  juris- 
pnidence,  a  disregard  of  which  would  produce  a  conflict  of 
opinion  in  the  federal  judiciary,  alike  unseemly  and  impolitic. 
In  3  Story,  133,  Wdshhum  v.  Gouldy  Justice  Stoky,  sit- 
ting in  the  Massachusetts  circuit,  said:  "The  rule  of  comity 
always  observed  by  the  justices  of  the  Supreme  Court  in 
cases  which  admitted  of  being  carried  before  the  whole  court 
was  to  conform  to  the  opinions  of  each  other,  if  any  had 
been  given."  Justice  McLean  had  previously  given  a  ruling 
upon  the  same  point  in  the  Ohio  Circuit  in  3  McLean,  250, 
Brooks  V.  Bicknell^  and  Justice  Stoky  therefore  said,  "al- 
though his  mind  was  not  without  much  difficulty  on  this 
point,  he  should  rule  for  the  plaintiffs,  in  accordance  with 
the  opinion  of  Mr.  Justice  McLean."  In  3  Pisher,  363, 
Am.  Wood  Paper  Co.  v.  Fiber  Disintegrating  Co.^  before 
Benedict  J.,  Eastern  District  of  New  York,  there  had  been 
previous  suits  on  the  same  five  patents  in  other  districts,  and 
especially  a  suit  in  the  Eastern  District  of  Pennsylvania, 
which  decided  the  points  in  issue  as  to  two  of  the  patents. 
Judge  Benedict  said,  as  to  these  two  patents,  "  The  determi- 
nation of  the  court  in  the  case  referred  to  furnishes  an 
authority  from  which  I  should  not  feel  at  liberty,  had  I  the 
inclination,  to  dissent."  In  3  Pisher,  433,  Goodyear  v.  Berry ^ 
Leavitt,  J.,  Southern  District  of  Ohio,  a  patent  had  been 
sustained  in  several  other  Circuits.  Judge  Leavitt  says : 
"In  so  far  as  principles  involving  the  validity  of  these  pat- 
ents have  been  settled  by  these  decisions,  they  will  be 
regarded  as  final  and  authoritative  on  this  court."  In  4 
Fisher,  624,  Tighlman  v.  Mitchell^  Southern  District  of  New 
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York,  Blatchford,  J.,  quotes  with  approbation  our  remarks 
in  Tighlmom  v.  WerJc^  Southern  District  of  Ohio,  1868,  in 
which  it  is  said,  "Although  the  record  in  this  case  in  refer- 
ence to  some  views  which  a  superior  court  may  possibly  take 
contains  some  material  additional  proofs,  still  they  are  not 
such  as  to  authorize  the  same  court  to  oveiTule  its  former 
deliberate  adjudications,  and  to  disregard  the  judgments  of 
a  coordinate  one  in  a  case  in  all  respects  substantially  like 
it."  In  6  Patent  Office  Gaz.  154,  Goodyear  Dental  Vul- 
canite Co,  V.  Root^  Justice  Hunt,  sitting  in"  the  Northern 
District  of  New  York,  considers  as  authoritative  the  previous 
decisions  in  Massachusetts  on  the  same  patent.  To  the  sup- 
port of  the  generality  sustained  by  these  judgments  it  is 
unnecessary  to  say  that  numerous  citations  might  be  added, 
all  showing  that,  in  the  opinion  of  the  most  enlightened 
jurists,  we  should  be  guilty  of  grossly  violating  well-estab- 
lished judicial  usage  and  propriety  should  we  disregard  the 
adjudications  already  made  in  reference  to  the  validity  of  the 
patent  before  us. 

The  principle  which  inclines  a  court  to  adhere  to  its  own 
decision  of  a  similar  point,  although  subsequently  convinced 
it  was  erroneous,  though  not  in  all  respects  applicable  here, 
furnishes  a  strong  analogy,  and  a  reason  on  which  our  own 
actions  should  be  based.  (See  Ham  on  Legal  Judgment, 
203,  et  seq.)  It  there  abundantly  appears  that  the  adherence 
to  decisions  is  by  no  means  confined  to  those  which  precede 
it  in  the  same  tribunal.  Those  of  coordinate  courts  are 
equally  influential.  The  Queen's  Bench,  Common  Pleas,  and 
the  Exchequer,  where  there  is  a  common  Appellate  court  to 
review  the  decisions  of  each,  follow  with  the  utmost  respect 
each  other's  adjudications. 

Upon  reasons  having  much  influence  here.  Appellate  courts 
often  follow  a  series  of  adjudications  made  by  subordinate 
tribunals  where  they  have  been  acquiesced  in,  and  have  be- 
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come,  in  some  sense,  a  role  of  property.  It  is  not  because 
they  are  obligatory  but  from  the  unfitness  of  shifting  rules. 
This  is  by  no  means  closely  applicable  here,  where  judg- 
ments are  recent  and  refer  to  the  individual  rights  of  the 
complainant.  But  many  of  the  evils,  it  is  quite  apparent, 
which  this  class  of  judgment  seeks  to  avoid  would  be  pro- 
duced should  we  disregard  the  rule.  In  the  elaborate  treat- 
ment of  this  general  subject  in  the  book  to  which  we  have 
referred,  both  by  the  English  and  American  authors,  it  is 
significant  that  they  make  no  distinction  between  prior  de- 
cisions of  the  same  and  coordinate  tribunals.  It  is  enough 
to  call  for  the  application  of  the  principle  that  the  courts 
have  the  same  jurisdiction  under  the  same  government  to 
decide  the  same  points  that  there  is  a  common  Appellate 
court  finally  to  adjust  the  difference  between  them. 

If  one  system  of  coordinate  courts  more  than  another  calls 
for  the  application  of  this  general  principle  it  is  that  of  the 
Circuit  Courts  of  the  United  States.  They  all  have  similar 
special  jurisdiction,  and  are  all,  in  an  eminent  degree,  looked 
to  for  all  those  rules  of  right  and  property  created  under  the 
Federal  Statutes,  and  in  reference  to  the  subjects  coming 
within  the  Federal  Constitution.  Although  divided  in  juris- 
diction geographically,  they  constitute  a  single  system;  and 
when  one  court  has  fully  considered  and  deliberately  decided 
a  question,  every  suggestion  of  propriety  and  fit  public  action 
demand  it  should  be  followed  until  modified  by  the  Appellate 
court. 

The  comment  at  the  bar  upon  this  subject  assumed  that 
the  final  decrees  and  elaborately-reasoned  decisions  of  circuit 
judges,  with  full  citations  and  criticisms  of  authorities,  often 
involving  the  entire  history  of  the  law  upon  the  subject  dis- 
cussed, are  to  be  ranked  with  what  are  termed  nisi  priics 
decisions.  They  are  in  all  respects  judgments  in  banc. 
They  not  only  have  the  deliberation  and  care  of  judgments 
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in  the  high  courts  of  Chancery  in  England  and  this  country, 
but  the  court  of  itself  bears  the  same  relation  to  the  whole 
judicial  system  that  such  courts  do  to  those  in  which  they 
exist.  There  is  but  one  Appellate  court  above  them.  A 
superior  tribunal  also  reviews  the  judgments  of  the  English 
Chancery,  and  so  of  nearly  all  the  like  State  tribunals. 

Although  we  would  by  no  means  confine  our  acquiescence 
in  the  decisions  of  our  brother  judges  to  cases  where  the 
particular  patent  has  been  adjudged  to  be  valid,  or  that  a 
particular  device  infringes  upon  it,  still  we  think  that  emi- 
nently beyond  other  cases  is  the  rule  applicable  to  them. 
Tlie  right  of  the  complainant  is  a  special  franchise  granted 
by  the  political  power.  A  special  organism  is  created  for  the 
purpose  of  ascertaining  his  right  to  the  grant.  When  issued, 
the  several  Federal  courts  are  authorized  to  review  the  recti- 
tude of  this  action,  and  from  their  determination  an  appeal 
lies  to  the  court  of  last  resort.  It  is  an  indivisible  system 
for  ascertaining  the  rightfulness  and  the  limits  of  the  patent, 
and  when,  in  any  coordinate  department  of  it,  judgment  has 
been  pronounced,  that  duty  should  be  deemed  performed  un- 
til reversed  by  an  appellate  tribunal.  It  would  present  an 
unseemly  spectacle  for  the  same  governmental  grant  to 
receive  half  a  dozen  different  constructions  in  as  many  co- 
ordinate courts,  aU  authorized  to  define  it  and  inform  the 
citizens  what  it  means,  and  all  having  the  force  of  law  co- 
temporaneously  under  the  same  government.  We  cannot 
speak  with  great  certainty,  but  do  affirm  with  much  confi- 
dence, that  the  expenses  paid  in  our  country  for  patent  liti- 
gations are  rapidly  approximating  the  entire  sum  demanded 
for  royalties.  Until  some  special  tribunal  is  instituted  for 
the  determination  of  these  questions,  and  some  general  mode 
of  reviewing  these  public  grants,  which  shall  test  definitely 
the  rightfulness  of  the  grants,  it  will  result  in  a  large  saving 
of  money  to  the  great  masses  of  our  citizens  who  are  using 
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these  improvementflj  to  let  tliem  and  their  advisers  of  the 
profession  understand  that  a  fair  and  full  examination  in  one 
court,  followed  by  a  judgment,  will,  in  the  other  coordinate 
tribunals,  be  acquiesced  in  as  law,  if  there  is  no  appeal  and 
reversal. 

It  is  said  a  present  party  defendant  before  the  court  could 
not  have  appealed  from  the  former  judgment.  The  court,  as 
this  one  has  repeatedly  done,  will  carefully  guard  against 
any  such  hardship  as  to  conclude  the  citizen  by  a  proceeding 
to  which  he  was  not  a  party,  of  which  he  had  no  notice,  and 
where,  in  fact,  no  appeal  has  been  taken.  If  a  desire  by  a 
defendant  is  expressed  to  test  in  a  Superior  Court  the  recti- 
tude of  what  has  been  already  adjudicated,  and  a  complain- 
ant should  refuse  to  stipulate  that  the  proofs  taken  in  another 
cause  might  be  filed  in  the  one  pending,  the  rule  would  not 
be  followed  in  the  granting  of  preliminary  injunction.  Nor 
is  there  any  hardship  upon  the  complainant.  If  he  insist 
that  the  record  upon  which  a  former  judgment  is  rendered 
is  full  and  fair,  it  is  but  just  that  he  should  suffer  it  to  be 
imported  into  a  present  proceeding  before  he  could  ask  a 
preliminary  injunction.  The  defendant  can  then  examine, 
and  if  he  desires  to  add  to  it  before  the  final  hearing  he  can 
do  so;  if  not,  he  can  appeal  to  the  Supreme  Court  upon  the 
record  as  it  is,  and  test  the  validity  of  what  has  been  decided. 
Such  a  practice  we  believe  far  more  beneficent  and  inex- 
pensive to  the  defendant  as  it  is  economical  of  the  time  of 
the  court. 

The  following  decisions,  noticed,  we  think,  in  the  order  in 
which  they  were  made,  every  one  of  them  upon  records  pre- 
cisely like  that  before  us,  or  less  ^favorable  to  the  complain- 
ants, decide  (most  of  them  with  much  fullness  of  argument) 
every  point  necessary  to  authorize  a  decree  for  complainants. 
In  3  Fisher,  87,  Dental  Vulcanite  Co.  v.  Wetherhee^  before 
Justice  Cliffoed,  in  1868,  the  bill  was  filed  to  restrain  an 
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infringement  of  the  patent  now  before  us.  The  defendant, 
there  as  here,  insisted  that  the  patent  was  invalid  because  ^ 
did  not  embrace  that  which  was  the  subject  of  a  patent;  that 
if  it  did,  it  was  void  for  want  of  novelty,  and  that  Cum- 
mings  was  not  the  inventor;  that  if  he  invented,  he  aban- 
doned it;  that  there  was  a  forfeiture  of  his  rights,  if  any  he 
had,  under  the  statute,  because  he  suffered  it  to  go  into  use 
more  than  two  years  before  he  applied  for  his  patent;  that 
the  reissue  was  void,  because  not  warranted  by  the  orig- 
inal patent.  The  cause  was  argued  by  counsel  as  eminent  as 
any  in  the  nation.  Justice  Cliffoed,  after  taking  much 
time  for  deliberation  in  a  painstaking  judgment,  overruled 
every  objection  taken  by  the  defense.  Goodyear  Dental 
Vulcanite  Co.  v.  Oardner^  was  a  similar  case  before  the 
learned  justice,  in  1868,  and  the  same  defense,  among  others, 
was  substantially  taken.  The  application  for  a  preliminary 
injunction  was  argued  by  B.  R:  Curtis  and  Cans  ten  Browne, 
for  complainants,  and  B.  F.  Thurston  and  S.  D.  Law  and 
John  A.  Foster,  for  defendants.  It  is  seldom  that  more  pro- 
fessional ability  is  brought  to  the  discussion  of  a  similar 
application.  Justice  Clifford  again,  in  his  judgment,  sus- 
tained the  patent  and  overruled  all  the  objections  to  it.  See 
Pamph.  Eep.  of  case.  This  cause  was  subsequently  brought 
to  final  hearing  on  pleadings  and  proofs ;  and  in  4  Fisher, 
224,  will  be  found  the  opinion  of  Justice  Clifford,  rendered 
in  favor  of  complainants  after  much  deliberation,  leave  hav- 
ing been  expressly  given  the  respondents  to  re-argue  the 
questions  of  law  and  fact  presented  in  the  Wetherbee  case. 
"We  will  note,  in  connection  with  this  case  in  the  Supreme 
Court,  the  imputations  cast  upon  it  by  the  defense,  observing 
here  only  that  there  is  no  accusation  of  impropriety  in  the 
case,  before  or  at  the  time  of  the  motion  for  interlocutory 
injunction.  In  5  Patent  Office  Gazette,  585,  Goodyear 
Dental  Vulcanite  Co,  v.  Smithy  the  same  defenses  were  in 
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evidence  as  in  the  case  now  before  ns,  the  records  being 
identical  with  the  exception  of  a  smaU  amount  of  additional 
testimony  on  the  part  of  the  defense  in  this  case,  of  so  little 
importance  that  it  was  not  noticed  at  the  bar  by  either  side. 

The  cause  was  argued  at  great  length  by  able  counsel 
before  Judge  Shepley,  who  rendered  an  elaborate  judgment 
in  favor  of  complainants.  In  6  Patent  Office  Gazette,  154, 
Goodyear  Dental  VulccmUe  Go,  v.  Root^  the  same  questions 
were  presented  to  Justice  Hunt,  sitting  in  the  Northern  Dis- 
trict of  New  York,  who,  after  argument,  again  sustained  the 
patent.  Subsequently,  in  stiits  by  the  same  complainants 
against  Charles  S.  Stockton  and  Frank  A.  Cummings,  argu- 
ment was  had  by  the  same  counsel  on  the  same  record  as  in 
the  Smith  case,  before  Judge  Nixon,  in  the  District  of  New 
Jersey,  who  again  sustained  the  patent  at  September  tenn, 
1874.  A  decree  in  favor  of  complainants  against  William 
H.  Gates  was  granted  at  October  term,  1874,  on  the  same 
record  as  in  the  Smith  case,  before  Judges  McKennan  and 
Cadwaladeb,  in  the  Eastern  District  of  Pennsylvania. 

The  case  of  Goodyear  Dental  Vulcanite  Co,  v.  Gardner^ 
ante^  was  appealed  to  the  Supreme  Court,  and  every  ruling 
necessary  for  the  support  of  the  judgment  in  the  court  below 
affirmed  by  that  tribunal.  The  effect  of  this  judgment  as 
an  authority  here  is  earnestly  assailed,  because  the  court, 
before  the  opinion  was  actually  delivered,  although  judgment 
had  been  rendered,  dismissed  the  appeal.  We  do  not  see,  in 
the  reasons  for  this  dismissal,  anything  which  decreases  the 
obligation  on  our  part  to  follow  the  rule  of  law  necessarily 
involved  in  the  judgment.  The  complainants,  in  the  court 
below,  for  the  purpose  of  securing  an  argument  and  a  hear- 
ing, had  advanced  money  for  the  fees  of  the  defendant's 
counsel.  For  this  reason  the  appeal  in  the  Supreme  Court 
was  dismissed;  but  before  this  fact  was  brought  to  the  atten- 
tion of  the  court,  the  cause  had  been  fully  argued  and  judg- 
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ment  rendered  as  in  other  cases.  The  circumstances  nnder 
which  the  defense  was  prosecuted  insured  more  than  ordinary 
diligence  on  the  part  of  counsel.  The  record  before  us  shows 
that  they  were  retained  by  the  associated  dentists,  in  conven- 
tion at  New  York.  They  received  a  retainer  in  hand,  with 
the  promise  of  a  large  conditional  fee  of  between  $15,000 
and  $20,000,  in  case  they  succeeded  in  reversing  the  decis- 
ion of  the  court  below.  The  fact  that  money  had  been  ad- 
vanced by  these  complainants  was  fully  stated  to  this 
association,  and,  after  much  deliberation  and  advice  of  their 
counsel,  they  elected  to  test  thfe  questions  at  issue  upon  the 
record  as  it  then  remained  in  the  Supreme  Court,  because 
they  were  advised  that  no  better  one  could  be  made  for  their 
interests.  Gardner,  at  that  time,  was  well  understood  by  all 
parties  in  interest  to  be  but  a  nominal  defendant.  The  real 
parties  in  interest,  who  alone  were  prosecuting  the  defense, 
were  fully  advised  of  every  fact,  and  in  circumstances  as 
well  calculated  to  insure  a  favorable  result  as  any  which  by 
any  possibility  could  be  presented  upon  the  known  facts,  the 
case  was  decided  against  them.  Tliis  judgment,  as  evidence 
of  the  law,  and  of  what  the  court  of  last  resort  must  evi- 
dently decide  in  like  case,  is  obligatory  upon  us  here.  'No 
such  counter  imputation  has  been  made  of  the  bar,  and  there 
may  be  facts  outside  of  this  record  which  would  render  such 
a  suggestion  extremely  unjust  to  the  real  parties  in  interest, 
and  who  alone  promoted  the  defense  in  the  Supreme  Court; 
but  if  all  the  conditions  are  before  us,  it  would  seem  that  a 
case  of  much  ill  faith  on  their  pail;  is  presented.  They  were 
fully  apprised  of  the  facts.  The  complainants  knew  that 
they  were  so  apprised  of  them.  Both  sides  were  equally 
cognizant  ot  the  just  and  necessary  rule  upon  which  the  ap- 
peal after  decree  was  dismissed.  We  are  constrained  to  say 
that  we  do  not  see  how,  with  anything  like  honor,  they  could 
refuse  to  abide  by  a  judgment  fairly  obtained,  with   full 
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argument,  in  circumstances  to  which  they,  after  much 
consideration,  assented. 

This  series  of  decisions,  without  one  in  conflict  with  them, 
presents  conditions  in  which  it  is  our  undoubted  duty  to 
apply  the  principle  which  makes  the  judgments  of  coordi- 
nate courts  obligatory  where  they  have  been  upon  the  same 
points  and  the  same  subject  matter. 

As  we  have  already  intimated,  ordinarily  we  should  termi- 
nate our  consideration  of  the  case  here.  A  matter  so  often 
and  so  authoritatively  decided  would  not  be  discussed  upon 
principle  did  we  not  believe  that  a  b^ief  reference  to  the 
reasons  upon  which  these  adjudications  rest  would  be  locally 
beneficial. 

Defendant's  counsel,  in  the  first  place,  insist  that  the  sub- 
ject-matter, as  they  construe  the  claim,  is  not  patentable; 
that,  in  view  of  the  state  of  the  art — of  what  had  been  done 
before — the  production  of  this  plate  did  not  involve  inven- 
tion, and  that  it  had  been  in  use  by  the  dental  profession. 
Our  consideration  of  this  head  will  be  very  brief — ^little  more 
than  a  reference  to  a  few  of  the  reasons  given  in  the  adjuca- 
tions  which  we  have  already  cited.  We  know  of  no  better 
statement  of  the  claim  than  that  given  in  the  very  able 
opinion  of  Judge  Shepley,  in  the  case  of  these  complainants 
against  Daniel  H.  Smith.     He  says: 

"  It  is  for  a  set  of  artificial  teeth,  as  a  new  article  of  man- 
ufacture, consisting  of  a  plate  of  hard  rubber,  or  vulcanite, 
with  teeth,  or  teeth  and  gums,  secured  thereto  in  the  manner 
described  in  the  patent,  by  embedding  the  teeth  and  pins  in 
the  vulcanizable  compound,  so  that  it  shall  surround  the 
teeth  and  pins  while  the  compound  is  in  a  soft  state  before 
it  is  vulcanized,  so  that  when  the  compound  is  vulcanized 
the  teeth  are  firmly  secured  by  the  pins  embedded  in  the 
vulcanite,  and  there  is  a  tight  joint  between  the  vulcanite 
and  the  teeth." 
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This  definition  includes  alike  the  process  of  producing  and 
the  thing  produced.  Defendant's  counsel  earnestly  con- 
tended that  this  case  comes  within  the  cases  of  Uotchkiss  v. 
Greenwoody  11  How.  248,  and  Hicks  v.  Kelsey^  18  Wall. 
670,  which  they  insist  hold  that  where  one  material  is  sub- 
stituted for  another  in  the  production  of  a  manufacture 
substantially  like  what  already  existed,  a  mere  increase  in 
eflSciency  would  not  sustain  a  patent.  To  apply  that  princi- 
ple here  would  be  an  undue  extension  of  the  doctrine  held 
by  those  cases.  We  approve,  substantially,  what  was  said 
by  Judge  Sheplet  of  the  case  of  Hotchkiaa  v.  Greenwoady 
that,  "In  effect,  the  court  decided  that  the  peculiar  effect 
claimed  was  not  new,  and  therefore  not  patentable,  and  not 
that  the  combination  might  not  have  been  patentable,  had 
any  effect  been  shown  which  was  new,  peculiar,  and  usefid. 
If  the  knobs  of  porcelain  or  clay  used  by  the  complainants 
in  that  case  had  been  new,  or  if,  being  old,  the  complainants, 
by  a  novel  use  of  them  in  the  old  combination,  had  accom- 
j^lished  a  new  and  useful  result,  differing  not  merely  in 
degree  but  in  kind  from  the  result  of  the  old  combination, 
the  patent  would  clearly  have  been  valid,  and  the  case  cited 
is  certainly  not  an  authority  to  the  contrary."  In  Hicks  v. 
Kelsey^  the  court  say:  "The  use  of  one  material  instead 
of  another  in  constructing  a  known  machine  is,  in  most 
cases,  so  obviously  a  matter  of  mere  mechanical  judgment^ 
and  not  of  invention,  that  it  cannot  be  called  an  invention, 
unless  some  new  and  useful  result,  an  increase  of  efficiency, 
or  a  decided  saving  in  the  operation,  is  clearly  attained." 
This  recent  case  fully  concedes  what  otherwise  we  should 
attempt  to  show  from  the  adjudications.  We  think,  as  it 
clearly  intimates,  that  cases  may  exist  where  the  degree 
of  superiority  may  be  such  as  to  amount,  within  the  law 
of  patents,  to  a  difference  in  kind.  It  is  a  mere  matter 
of  phraseology,  and  describing  it  either  way  should  work  no 
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diflference  in  principle.  Here  the  dental  profession  had  for 
many  years  striven  to  produce  joints  between  the  artificial 
teeth  and  plate  that  should  be  permanently  impervious  to 
tlie  fluids  of  the  mouth.  Treating  this  as  the  specific  object 
of  effort  anterior  to  the  patentee's  production,  it  had  never 
been  done  at  all.  His  manufacture  is  wholly  new,  and,  if 
necessary  to  the  support  of  his  highly  meritorious  claim,  we 
would,  in  this  regard,  thus  treat  it.  In  view  of  this  feature, 
and  of  the  greatly  added  strength,  its  far  greater  adapta- 
bility to  the  surfaces  of  the  mouth,  in  some  uses  its  light- 
ness, its  elasticity,  its  resistance  to  chemical  abtion,  its  vastly 
diminished  cost,  and  several  other  important  features  detailed 
by  the  experts,  the  whole  constitutes  a  product  so  substan- 
tially different  from  everything  that  preceded  it  as  to  bring 
it  within  the  true  spirit  of  the  law  which  protects  property 
in  useful  inventions. 

We  cannot  take  time  to  review  the  testimony  of  the 
experts.  What  Judge  Shepley  said  of  the  record  before 
him  is  literally  applicable  to  that  before  us.  He  says:  "To 
overcome  the  presumption  that  it  is  a  new  manufacture  aris- 
ing from  the  grant  of  the  letters  patent,  the  respondent  has 
not  introduced  the  opinion  of  any  expert  who  is  willing,  in 
view  of  the  state  of  the  art  as  known  to  him  and  proved  in 
the  case,  to  testify  that  this  was  not,  at  the  date  of  the  origi- 
nal application,  a  new  manufacture.  Reliance  is  placed  upon 
the  evidence  introduced  in  the  case  by  the  respondent  to 
convince  the  court  of  the  fact,  upon  which  respondent's 
experts  were  not  convinced,  that  the  manufacture  patented, 
as  distinguished  from  those  which  had  preceded  it,  was  not  a 
new  manufacture.'^ 

In  connection  with  what  we  have  already  said  as  to  differ- 
ences created  by  increased  efficiency  in  degree  only,  and  that 
which,  according  to  existing  technical  distinctions,  is  a  differ- 
ence in  kind,  we  were  much  impressed  with  the  answer  of 
26 
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Edward  S.  Renwick,  one  of  the  leading  experts  for  tlie 
defendant.  A  question  called  upon  him  to  say  distinctly 
whether  the  use  of  vulcanite  in  the  mode  described  did  not 
involve  invention.  He  concedes,  assuming  Cummings  did 
not  invent  vulcanite,  that  if  the  change  of  material  intro- 
duced a  property  which  was  different  in  kind  from  those 
before  known  in  dental  plates,  and  was  valuable,  it  would 
impart  a  useful  property  they  did  not  before  possess,  and 
that  would  constitute  a  new  manufacture.  A  consideration 
of  his  entire  testimony,  and  that  of  the  great  body  of  experts 
in  this  case,  will  show,  we  think,  manifestly,  that  they  deemed 
that  a  difference  in  kind,  which  is  as  wide  in  fact  and  prac- 
tical utility  as  that  which  characterizes  this  dental  plate. 
Vulcanite  was  well  known  and  its  properties  familiar.  Gutta- 
percha was  also  well  known,  and  had  been  actually  manipa- 
lated  in  the  dental  art.  The  whole  profession  had  been 
earnestly  directing  its  attention  specifically  to  the  object  so 
successfully  accomplished  by  this  invention,  yet  no  one,  until 
Cummings  suggested  it,  approximated  the  results  he  obtained, 
nor  was  this  great  improvement  rapidly  adopted  after  its 
mention  in  journals  peculiarly  accessible  to  the  profession. 
It  made  its  way  slowly,  and  only  with  the  aid  of  much 
urgency  and  industry,  and  against  persistent  opposition,  to 
nearly  universal  adoption.  The  proof  develops  no  one  in- 
stance of  its  use  not  traceable  directly  to  knowledge  derived 
from  Cummings.  However  plausible  may  be  the  argument 
that  because  the  properties  of  vulcanite  were  well  known, 
and  the  mere  forms  of  these  plates  and  teeth  familiar,  the 
history  of  this  invention  demonstrates  that,  as  a  matter  of 
fact,  the  highest  skill  of  a  learned  profession,  with  all  its 
elements  for  years  before  them,  not  only  failed  to  discover  it 
originally,  but  required  years  of  argument  and  experiment 
before  they  would  adopt  it.  As  we  should  naturally  expect 
in  such  conditions,  there  is  an  absence  in  the  record  of  expert 
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testimony,  showing  that  this  claim,  as  judicially  construed, 
did  not  involve  invention.  No  case  ever  before  us  more 
eminently  called  for  the  application  of  the  rule  so  frequently 
relied  on  to  uphold  the  novelty  of  inventions,  which  deduces 
the  fact  of  novelty  from  the  extent  of  the  revolution  imme- 
diately resulting  in  that  department  of  the  arts  in  which 
they  are  employed. 

Formally,  the  objection  was  taken  that  the  reissue  was  not 
warranted  by  the  original  patent.  Tlie  present  claim,  as  con- 
strued by  the  court,  is  so  undeniably  indicated  in  the  original 
patent  that,  although  we  did  not  understand  the  counsel  for 
the  defense  as  by  any  means  waiving  the  point,  we  did  un- 
derstand by  what  passed  at  the  bar,  and  explanations  that 
were  made  in  answer  to  interrogatories  from  the  bench,  that 
little  reliance  was  placed  upon  this  position.  No  useful  pur- 
pose would  be  subserved  in  noticing  it  further.  We  have  no 
doubt  whatever  the  reissue  was  warranted  by  the  original 
patent. 

It  is  also  insisted  that  the  complainants'  manufacture  was 
anticipated  by  several  pre-existing  dental  plates.  It  is  not 
deemed  necessary  to  contrast  any  of  these  devices  with  that 
before  us.  It  has  been  frequently  done  by  other  tribunals 
before  which  they  have  also  been  proved,  and  in  eveiy  in- 
stance judicially  pronounced'  to  be  wholly  unlike  that  de- 
scribed in  complainants'  claim.  Tliere  is  not  suflScient 
similarity  to  demand  at  our  hands  a  comparison.  We  quote 
again  from  the  opinion  of  Judge  Siiepley,  already  noticed, 
the  conclusion  at  which  he  arrives  after  a  careful  and  minute 
discussion  of  a  part,  and  a  general  reference  to  the  residue, 
of  the  exhibits  here  claimed  as  anticipating  the  patent.  After 
discussing  the  cast-tin  plates  made  by  Hawes  and  Royce,  he 
says:  "Without  going  into  a  detailed  examination  of  the 
Wildman  plates,  made  by  casting  tin  around  the  roots  of  the 
teeth  upon  gold  or  silver  plates,  the  unsuccessful  attempts  to 
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use  gutta-percha,  the  experiments  of  Dr.  Hill  with  a  secret 
compound  of  gutta-percha  and  some  metallic  salt,  it  is  suffi- 
cient to  state  that  none  of  these,  much  less  any  of  the  printed 
publications  of  which  notice  is  given  in  the  answer,  suggest 
or  describe  an  article  of  manufacture  substantially  like  that 
described  and  claimed  in  the  reissued  patent  on  which  this 
suit  in  equity  is  based." 

It  was  also  urged  on  the  argument  here,  as  it  has  been  in 
the  other  cases  referred  to,  that  the  rights  of  the  complain- 
ants had  been  forfeited  under  Sec.  7,  of  the  Act  of  1836,  as 
amended  by  the  Act  of  1839,  which  provides  that  if  the 
claimant  shall  suffer  his  invention  to  go  into  public  use  with 
his  consent  and  allowance  for  more  than  two  years  prior  to 
his  application  for  a  patent,  it  shall  be  deemed  abandoned; 
and  that  it  was  also  forfeited  under  Sec.  8,  of  the  Act  of  1836, 
and  the  additional  Act  of  1839,  providing  that  if  the  inven- 
tion  shall  be  patented  in  a  foreign  country  more  than  six 
months  prior,  and  be  introduced  into  public  and  common  use 
in  the  United  States  before  the  application  for  a  patent,  it 
shall  be  deemed  void.  Defendant's  counsel  concede  that  if 
the  application  for  this  patent  was  made  in  1855  instead  of 
1864,  then  these  objections  have  no  application,  because  no 
use  whatever  was  proven  in  this  country,  nor  was  the  patent 
issued  in  England  before  that  date.  If  the  application  made 
in  1864  was  but  a  continuation  of  the  proceeding  launched 
in  1855,  so  that  we  may  consider  the  application  then  made 
as  that  upon  which  the  patent  rests,  neither  the  two  years' 
period  under  the  one  section  nor  the  six  months  under  the 
other  would  apply.  That  within  the  meaning  of  these  pro- 
visions, where  successive  applications  are  made  in  the  pro- 
curation of  a  patent,  where  there  is  no  proof  of  actual 
abandonment,  the  subsequent  application  will  be  deemed  a 
continuation  of  the  first,  is  fiilly  sustained  by  the  following 
adjudications.     1  Fisher,  377,  Bell  v.  Daniels;  Leavitt,  J,, 
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Southern  Pistrict  of  Ohio,  1858.  The  application  filed  Jan- 
uary,  1838,  was  then  rejected.  There  was  no  withdrawal.  In 
March,  1840,  a  new  application  was  filed,  and  a  patent  granted 
1840.  The  court  say:  '*This  question  is  decided  by  Sec. 
7,  of  the  Act  of  1836.  That  section  provides  that  when,  a 
patent  is  refused  the  application  shall  still  be  in  force,  unless 
the  applicant,  in  a  manner  pointed  out,  elects  to  withdraw 
it."  3  Fish.  616,  Blandy  v.  Griffith,  Southern  District  of 
Ohio;  SwAYNE,  J.,  1869.  The  application  filed  May  3, 1856; 
June  15,  1857,  rejected  on  appeal;  May  26,  1858,  last  appli- 
cation filed;  patent  granted  August  3,  1858.  Sales  by  in- 
ventor continuous  from  summer  of  1855.  The  applicant 
never  exercised  his  right  of  withdrawal.  Justice  Swayne 
says,  p.  617,  "The  application  of  May  26,  1858,  was  in  itself 
too  late;  but  we  think  it  may  be  properly  held  to  have  been 
in  the  nature  of  a  petition  for  the  review  of  the  previous 
rulings,  and  to  have  related  back  to  the  prior  application,  and 
that  the  final  action  of  the  commissioner  was  not  original 
and  independent  action,  but  a  renewal  and  elongation  of  the 
former  proceedings,  and  a  reversal  of  the  previous  rejectious." 
In  1  Wall.  317,  Godfrey  v.  Eamea,  application  January, 
1855;  rejected  May,  1855;  withdrawal  and  new  application, 
1857;  sales  in  fall  of  1854;  patent  granted  March  2,  1858. 
Justice  Swayne,  delivering  the  opinion  qf  the  court,  said: 
"  In  our  judgment,  if  a  party  choose  to  withdraw  his  appli- 
cation for  a  patent  and  pay  the  forfeit,  intending  at  the  time 
of  such  withdrawal  to  file  a  new  petition,  and  he  accordingly 
do  so,  the  two  petitions  are  to  be  considered  as  parts  of  the 
same  transaction,  and  both  as  constituting  one  continuous 
application  within  the  meaning  of  the  law."  (Pp.  325-6.) 
All  the  following  judgments  sustain  and  apply  the  same 
principle.  The  last  application  is  deemed  an  indivisible  part 
of  the  proceeding  commenced  by  the  first.  They  all  hold 
that  the  original  application  is  that  upon  which  the  law  con- 
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siders  the  patent  depends.  5  Fish.  250,  Clcurk  v.  ScoU^ 
Blatchford,  J.;  7  Blatchf.  521",  Singer  v.  Braunsdarf^ 
Blatchford,  J.;  5  Fish.  198,  McMilUn  v.  Barclay y  Mc- 
Kennan,  J.;  5  Fisher,  473,  Johrison  v.  FaaBman^  Woods,  J.; 
3  Pat.  Off.  Gaz.  630,  Jones  v.  Sewell^  Clifford,  J. ;  1  Fish. 
11,  Adams  v.  Edv^ards^  Woodbury,  J.;  1  Fisher,  527, 
Adarna  Y.Jones^  Grikr  and  McCandless,  JJ.;  1  Fisher,  526, 
Sayles  v.  C.  <&  N,  W.  E.  JR,  Co.^  Drummond,  J.  These 
decisions  dispose  of  the  objection  that  the  rights  of  the 
patentee  were  forfeited  because  the  application  was  not  made 
in  time.  This  disposition  of  the  objection  of  forfeiture  ren- 
ders unnecessary  what  we  should  otherwise  deem  it  proper 
to  show,  that  in  order  to  support  that  part  of  it  resting  upon 
the  issuance  of  a  foreign  patent,  proof  should  be  given  con- 
necting the  complainant  with  its  procuration. 

No  objection  was  more  strenuously  urged  than  that  predi- 
cated upon  1  Wall.  317,  Godfrey  v,  Eames^  which  the  de- 
fendant claims  intimates  that  there  may  be  an  abandonment 
in  facty  intermediate  the  first  and  succeeding  applications, 
which  will  so  sever  the  proceeding  as  to  make  the  patent  rest 
in  legal  contemplation  upon  the  last,  and  if  two  years  before 
it  the  thing  has  gone  into  public  use  with  the  consent  or  al- 
lowance of  the  patentee,  it  shall  be  deemed  abandoned.  To 
answer  this  objection,  and  negative  the  idea  that  Cummings, 
by  his  delay  in  the  prosecution  of  his  claim,  intended  to 
abandon  it,  the  complainants  have  put  into  the  record  volumi- 
nous prx>ofs,  showing  a  continuous  and  persistent  assertion  of 
his  right  and  intention  to  maintain  it.  The  testimony  shows 
numerous  and  fruitless  attempts  to  procure  assistance  to  de- 
fray the  expenses  of  his  application  by  offering  shares  of  the 
patent,  if  obtained,  and  otherwise,  and  in  the  later  periods 
of  his  delay  such  a  degree  of  ill  health,  poverty,  and  general 
depression  on  his  part,  as  shows  good  reason  why  he  did  not 
prosecute  more  vigorously  his  application.     The  facts  do  not 
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warrant,  nor  was  the  argument  pressed,  that  there  was  fatal 
delay  prior  to  1859.  At  that  time,  Cammings  had  become 
insolvent,  and  his  health  seriously  impaired  by  chronic  dis- 
eases, which  ultimately  terminated  his  life.  The  testimony 
leaves  no  room  for  doubt  that  after  this  period  he  wholly 
ceased  to  furnish  any  considerable  part  of  the  support  of  his 
family.  His  wife's  small  separate  property  was  first  mort- 
gaged and  then  sold,  to  procure  what  is  proved  to  be  the 
small  and  sometimes  too  scanty  expenditure  upon  which  they 
lived.  The  praiseworthy  efforts  of  his  wife  as  the  keeper  of 
a  boarding-house,  the  pawning  of  her  few  personal  ornaments, 
and  her  general  care  and  support  of  a  diseased  and  dispirited 
husband,  present  a  picture  as  affecting  as  it  is  demonsti*ative 
of  Cummings's  inability,  from  sheer  poverty,  to  prosecute 
his  application.  The  only  diligence  of  which,  in  his  physical 
and  pecuniary  condition,  he  was  capable,  he  manifested  by 
such  a  constant  reiteration  of  his  rights  as  showed  that  the 
idea,  in  the  words  of  some  of  the  witnesses,  "had  taken 
complete  possession  of  his  mind,"  and  incapacitated  him  for 
all  other  business.  His  offer  of  portions  of  the  future  patent 
were  frequently  repeated  during  the  whole  period  till  1864, 
when,  after  its  partial  use  by  the  profession  had  demonstrated 
its  utility,  for  the  first  time  his  proposition  was  accepted,  the 
means  obtained,  and  the  patent  procured.  ,  His  history  and 
condition  during  this  entire  time  exclude  the  idea  that  he  in- 
tended to  abandon  his  claim.  The  jf/rima  facie  evidence  of  a 
contrary  intention  springing  from  the  fact  that  he  did  make  the 
last  application  is  not  overcome  by  the  evidence  aluuide^  but  is 
proven  to  be  consonant  with  the  real  intention  of  the  inventor. 
There  is  one  most  remarkable  feature  in  several  of  the 
discussions  of  this  subject  before  other  tribunals,  and  which 
with  great  emphasis  presented  itself  in  this.  "We  do  not 
refer  to  it  to  censure  counsel  in  the  present  cause,  as  those 
of  equal  eminence  have  elsewhere,  in  the  presence  of  excited 
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defendants,  made  eknilar  denunciations.  That  Goodyear 
should  have  a  patent  for  vulcanite,  and  compel  dentists  to 
pay  a  royalty  for  using  it,  and  that  Cummings  should  pro- 
cure a  patent  for  a  dental  plate  made  of  that  same  substance, 
and  compel  them  also  to  pay  a  tribute  for  its  use,  is  treated 
as  an  astounding  novelty  and  an  atrocious  fraud.  The  acci- 
dent that  subsequent  transfers  have  lodged  the  present  patent 
in  the  same  hands  which  held  that  of  Goodyear,  pi-esents  to 
the  unprofessional  mind,  unacquainted  with  the  wholly  dis- 
tinct character  of  the  two  rights,  plausible  grounds  for  this 
unfounded  criticism.  A  large  share  of  the  strong  feeling 
and  the  strong  conviction  that  injustice  has  been  done  the 
dental  profession  has  sprung  from  what  seems  to  us  a  wholly 
unjustifiable  perversion  of  the  most  familiar  truisms  in  pat- 
ent law.  It  is  but  the  simple — the  every  day  recurring — 
case  where  one  patentee  employs  the  invention  of  a  prior 
one.  In  such  instances,  it  must  be  true  that  he  who  uses  the 
manufacture  or  article  which  involves  both,  must  pay  a  roy- 
alty to  each  inventor.  Cummings'  invention  neither  author- 
ized him  nor  any  one  else  to  use  the  invention  of  Goodyear, 
nor  could  the  latter  make  these  dental  plates  with  his 
material  without  the  consent  of  Cummings  or  his  grantees. 
When  Goodyear's  patent  expired  he  and  his  associates  had 
just  as  much  right  to  become  the  assignees  of  Cummings  as 
any  other  citizen.  The  accidental  circumstance  that  the 
same  man  issued  licenses  first  under  one  patent  and  then 
under  the  other  is  unimportant  and  even  trivial.  Such  in- 
stances in  this  department  of  business  are  very  frequent,  and 
the  union  of  such  interests,  instead  -  of  being  injurious,  is 
beneficial  to  the  public,  not  only  from  the  economy  but  the 
convenience  of  procuring  licenses.  Self-evident  as  all  this  is 
to  the  legal  profession  and  to  those  dealing  in  this  species  of 
property,  an  impolitic  and  much-to-be-regretted  impression 
has  been  created  in  the  minds  of  the  dental  profession,  that 
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they  have  been  wronged  and  actually  oppressed  by  what  has 
been  termed  "  the  mercenary  marriage  or  illicit  connection 
of  these  two  rights."  It.  would  seem  too  evident  to  require 
additional  illustration  that  the  rights  under  this  patent,  and 
the  obligations  of  those  who  use  it,  are  in  no  way  changed 
in  the  slightest  degree  by  the  immaterial  fact  that  Goodyear 
once  had  a  patent  for  vulcanite  that  has  now  expired.  Its 
use  is  free  alike  to  the  dentists  and  these  complainants.  The 
one  charges  and  the  other  pays  neither  more  nor  less  than  if 
vulcanite  was  a  natural  substance  common  as  ordinary  clay. 
It  is  the  real  valve  of  Cummings'  invention  alone  which  is 
sold,  and  which  they  purchase  or  not,  as  they  please,  being 
free  to  use  vulcanite  without  any  royalty  whatever,  for  any 
purpose  not  involving  his  invention. 

Our  purpose  in  thus  referring  to  a  few  of  the  reasons 
which  induce  us  to  decide  this  case  in  favor  of  the  complain- 
ants upon  principle,  irrespective  of  the  prior  adjudications, 
has  been  to  suggest  to  the  numerous  other  defendants  having 
like  cases  pending  what  we  believe  to  be  the  uselessness  of 
additional  argument  before  subordinate  tribunals.  If  this 
patent  is  to  be  held  invalid  after  so  many  judgments  sustaining 
its  validity,  we  are  clearly  of  the  opinion  that  it  should  be 
done  by  the  court  of  last  resort.  The  interests  of  the  numer- 
ous defendants  now  litigating  in  the  Circuits  would  be  far 
better  promoted  by  an  early  appeal  to  the  Supreme  Court 
than  in  wasting  so  much  time  and  money  by  the  creation  of 
numerous  similar  records,  and  paying  for  repeated  arguments 
before  coordinate  courts.  We  do  not  think  they  can  be 
effective  there  without  a  violation  of  the  well-established 
and  necessary  principle  to  which  we  refen*ed  in  the  outset, 
which  renders  authoritative  upon  us  the  long  list  of  adjudi- 
cations elsewhere  rendered. 

Decree  for  complainants. 

See  108  XT.  S.  B.  883,  and  SnUth  y.  Goodyear  D,  V.  Oo^  9B  U.  S.  488,  wherein  the  prin- 
ciples of  this  opinion  were  affirmed.    [fieporUr, 
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P.  S.  LANAHAN  v.  J.  H.  PATTISON. 

OiBOuiT     CouBT  —  Westebn     Distbiot     of    Tennessee  — 

Decembeb  15,  1874. 

lotteby  tickets  —  sale  thebeof — illegal all  cx)ntbacris 

GBOWING  OUT  OF  SAME  UNLAWFUL. 

Under  the  Statutes  of  Tennesseei  Code  Sec.  4890,  any  person  who  "  vends 
or  attempts  to  vend  any  lottery  ticket  in  this  State,"  etc.,  etc.,  "is  guilty 
of  a  misdemeanor."  Therefore,  a  due  bill  for  the  payment  of  money  by 
an  agent  to  a  principal  on  account  of  money  received  by  the  former  on 
sales  of  tickets  left  with  him  by  the  latter,  is  an  unlawful  contract,  and 
cannot  be  enforced  in  the  courts. 

One  P.  S.  Lanalian  arranged  to  have  a  lottery  drawn  in  the 
State  of  Missouri,  and  for  the  purpose  of  disposing  of  his 
tickets  appointed  agents  to  sell  the  same.  Among  others,  he 
gave  into  the  hands  of  one  Jno.  H.  Pattison,  a  lot  of  these 
tickets  to  be  sold,  which  Pattison  disposed  of,  but  not  being 
able,  or  unwilling,  to  pay  over  the  money  realized  from  the 
sales,  agreed  to  give  and  did  give  his  due  bill  to  Lanahan  for 
the  amount  claimed  by  the  former.  Not  paying  this  sum, 
Lanahan  instituted  this  suit. 

Mandolph^  Hcmimond  and  Jorda/riy  for  plaintiff. 

L.  B,  McFa/rla/nd^  for  defendant. 

WiTHEY,  J. — The  plea  sets  up  in  bar  of  plaintiff's  action 
that  the  due  bill  was  given  for  the  payment  of  the  proceeds 
of  certain  lottery  tickets  sold  by  defendant  for  plaintiff  in 
the  State  of  Tennessee,  which  sale  was,  by  the  laws  of  Ten- 
nessee, prohibited,  and  made  a  misdemeanor,  punishable  by 
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fine  and  imprisonment,  wherefore  the  contract  was  unlawful 
and  void.  To  this  plea  plaintifl*  interposes  a  demurrer,  in 
which  he  says  the  said  plea  is  no  defense  in  law  to  the  plaint- 
iff's cause  of  action. 

The  law  of  Tennessee  provides  that  "if  any  person  vend, 
or  attempt  to  vend  *  *  *  any  lottery  ticket  in  this 
State  in  any  scheme  to  be  drawn  in  this  or  in  any  other 
State  or  country,  he  is  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  fined  $500  and  imprisoned  one  month  in  the 
county  jail."  (Code  of  Tennessee,  Sec.  4890.)  The  effect 
of  this  statute  is  to  prohibit  the  sale  of  lottery  tickets  in 
Tennessee,  whether  to  be  drawn  in  the  State  or  in  any  other 
place.  The  tickets  in  question  were  issued  and  to  be  drawn 
in  Missouri,  and  were  sold  in  Memphis,  Tennessee,  by  defend- 
ant as  agent  of  the  plaintiff.  The  defendant  did  not  pay 
over  the  proceeds  to  his  principal,  but  gave  the  due  bill  in 
question  by  which  he  contracted  to  pay. 

It  is  well  settled  that  "  no  action  can  be  maintained  on  a 
contract,  the  consideration  of  which  is  either  wicked  in  itself 
or  prohibited  by  law."  Armstrong  v.  ToleTj  11  Wheaton, 
304. 

The  plaintiff  had  arranged  a  lottery  scheme,  and  placed 
tickets  in  defendant's  hands,  to  be  sold  in  Tennessee,  on  an 
agreement  by  defendant,  express  or  implied,  to  sell  tickets  ^t 
Memphis  and  account  for  the  proceeds  arising  from  such  sale. 
Was  not  that  an  agreement  by  defendant  to  do  an  act  for 
plaintifl*  which  the  law  of  Tennessee  prohibits?  And  was 
not  the  consideration  of  defendant's  promise  to  pay  over  the 
proceeds,  based  upon  that  which  the  law  prohibits? 

Plaintiff's  title  to  the  money  would  in  such  cases  be  clearly 
founded  on  an  unlawful  contract — a  contract  by  which- de- 
fendant was  to  sell  lotteiy  tickets  in  Tennessee  and  pay  over 
the  proceeds.  You  cannot  separate  the  agreement  to  pay 
over  the  j)roceeds  from  the  unlawful  sale. 
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It  is  an  indebtedness  on  a  contract  forbidden  by  law,  and 
the  fact  that  the  promise  to  pay  was  changed  into  the  forri 
of  a  written  due  bill  cannot  change  the  fact  that  the  consid- 
eration was  illegal. 

The  due  bill  was  given  for  the  very  money  claimed  to  be 
due  from  the  sale  of  the  tickets.  The  suit  is  between  the 
original  parties  to  the  illegal  transaction,  and  the  promise, 
evidenced  by  the  due  bill,  has  its  consideration  in  an  arrange- 
ment forbidden  by  law.     All  such  promises  are  void. 

This  is  not  a  case  of  subsequent  or  collateral  contract,  the 
direct  or  immediate  consideration  of  which  is  not  illegal,  but 
is  a  contract  based  squarely  on  the  illegal  transaction — grows 
immediately  out  of,  and  is  connected  with,  the  illegal  sale. 

The  rule  goes  so  far  that,  if  the  contract  be  in  part  only 
connected  with  the  illegal  consideration,  and  growing  imme- 
diately out  of  it,  though  it  be  a  new  contract,  it  is  equally 
tainted,  and  cannot  be  enforced. 

The  law  leaves  the  parties  as  it  finds  them,  and  will  not 
aid  aparticeps  oriminis  to  enforce  his  exactions,  which  origi- 
nate in  violations  of  law. 

The  demurrer  is  overruled. 
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CLAEK  "W.  UPTON,   Assignee,  Em,   v.  SAMUEL   D. 

JACKSON. 

CiRClTIT   COTJBT ^WeSTEBN    DiSTEICT   OF    MICHIGAN — ^DeCEM- 

BEB  17, 1874. 

STOCK    COMPANIES INOEEASB   OF   STOCK WHEN   ISSUED    WITH- 

OUT  AUTHOKITT HOW  8HABEHOLDEK8  MAY  BE  BELIEVED  FROM 

LIABILITY   WHEN   FRAUDULENTLY  ISSUED WHAT   CONDUCT   ON 

THEIR  PART  WILL  RENDER  THEM  LIABLE  FOR  UNPAID  STOCK 
ACQUIESCENCE  AND  PARTICIPATION  IN  MEETINa  OP  STOCK- 
HOLDERS— ITS  EFFECT. 

1.  Bights  op  Assignee,  Etc. — Assignee  in  bankruptcy,  who  is  the 
plaintiff,  sued  defendant,  who  is  a  stockholder,  to  recover  for  unpaid  stock. 
Heldj  that  if  the  original  charter  was  transferred  by  directors  without 
authority  of  stockholders,  the  transfer  would  be  invalid,  and  the  transferee 
would  take  nothing.  On  the  other  hand,  if  as  stockholders  the  share- 
holders subsequently  participated  in  the  company's  business  under  a  new 
management,  or  permitted  the  scheme  to  be  carried  out  without  objection, 
they  were  estopped  from  denying  the  validity  of  the  transfer. 

2.  Estoppel. — The  charter  originally  limited  the  amount  of  the  stock, 
but  on  certain  conditions,  prescribed  by  the  legislature,  authority  was 
given  to  increase  it.  Parties,  claiming  the  right  to  do  so,  complied  with 
the  required  conditions  and  issued  additional  stock.  Now  as  between  the 
purchasers  or  holders  and  the  corporation  or  its  creditors — the  former  are 
estopped  from  denying  the  validity  of  their  proceedings,  or  the  validity 
of  the  stock  so  issued. 

3.  Rights  of  Furchasebs  of  Stock  Through  Fraud  or  Misrep- 
HE8ENTATI0N — ^EsTOPPBL. — If,  through  fraud  or  misrepresentation,  parties 
purchase  such  stock,  they  may  repudiate  their  contract  of  purchase  and 
be  relieved  of  liability,  provided  they  act  promptly  and  are  without 
laches.  But  when  repeated  assessments  have  been  paid  by  them,  or  they 
have  in  person  or  by  proxy  taken  part  in  the  meetings  of  stockholders, 
continuing  to  hold  such  stock  a  year  or  more,  and  until  the  insolvency  of 
the  company,  it  will  be  too  late  to  obtain  relief  upon  allegations  of  fraud 
and  misrepresentation. 

4.  As  against  creditors,  stockholders  or  directors  have  no  power  to  ex- 
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empt  themselves  from  liability,  when  only  twenty  per  cent  of  the  stock 
has  been  paid  in,  hy  passing  a  resolution  declaring  that  the  remaining 
eighty  per  cent,  is  non-assessable  and  printing  the  words  "non-assessable" 
across  the  stock  certificate. 

5.  What  the  Assignee  ts  Baijkktjptcy  Eepresents. — ^The  interests  of 
creditors  and  likewise  of  the  bankrupt  are  represented  by  the  assignee, 
and  he  can  recover  so  far  as  the  question  touches  upon  the  validity  of  the 
stock,  as  if  solely  acting  in  the  interests  of  creditors. 

HugheSj  O Brian  &  Sndley^  for  plaintiff. 

J.  W.  ChcmpUn  and  Z.  D.  Jforris^  for  defendant. 

The  facts  are  fully  stated  in  the  charge  of  Judge  Withet 
to  the  jury,  which  follows. 

WiTHEY,  J. —  *  *  *  Thig  sQit  ig  said  to  be  a  test 
case  upon  the  law  and  fact  for  a  large  number  of  cases  pend- 
ing in  this  court,  brought  by  the  plaintiff  as  assignee  in 
bankruptcy  of  the  Great  Western  Insurance  Company  of 
Chicago,  to  recover  from  alleged  stockholders  the  unpaid 
stock  held  by  them  in  that  now  bankrupt  coi-poration.  The 
ability  with  which  it  has  been  tried  by  the  learned  counsel 
must  satisfy  all  parties  concerned  that  their  rights  and  inter- 
ests have  been  placed  before  the  court  and  jury  in  the  fullest 
measure.  Evidence  has  been  put  in  under  objections  to  its 
admissibility,  subject  to  such  rulings  as  the  court  should  deem 
necessaiy  in  its  instructions  to  the  jury,  and  I  shall  further  on 
inform  you  upon  what  basis  you  are  to  place  your  finding. 

The  Great  Western  Insurance  Company  was  chartered  by 
the  Legislature  of  Illinois,  in  1857;  organized  in  1859,  with 
an  authorized  capital  of  $500,000,  and  a  subscribed  capital 
of  $100,000.  From  its  organization  up  to  some  time  in 
1860  the  company  transacted  the  business  of  fire  insurance, 
having  its  office  in  Chicago.  In  1860  its  capital  was  im- 
paired by  losses  and  the  company  ceased  to  do  business.  In 
1869  the  Legislature  of  Illinois  passed  a  general  insurance 
law,  which,  among  other  things,  authorized  existing  insurance 
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companies  to  increase  their  capital  stock,  by  amendment  of 
their  charters  and  conforming  to  certain  requirements. 
With  a  view  to  bring  this  company  within  the  provisions  of 
that  law,  certain  parties  sought  to  acquire  control  of  its 
charter.  To  show  what  was  done,  the  plaintiff  has  introduced 
evidence  tending  to  prove  that  some  of  the  holders  of  the 
original  stock  transferred  their  stock  to  two  or  three  of  their 
associates,  and  these,  as  directors  of  the  company,  made  a 
transfer  of  the  charter  to  new  parties,  and  thereupon  stock 
in  addition  to  the  original  $100,000  was  issued  under  the 
charter  which  permitted  $500,000  capital. 

An  attempt  was  then  made  under  the  law  of  1869,  by 
those  exercising  control,  to  effect  an  authorized  increase  of 
capital  up  to  $5,000,000.  To  prove  what  was  done  in  that 
behalf,  documents  properly  authenticated  under  the  great 
seal  of  the  State  of  Illinois,  have  been  put  in  evidence,  being 
a  consent  by  stockholders  to  such  increase,  a  copy  of  the 
charter  as  amended,  with  a  declaration  of  a  desire  to  amend, 
a  certificate  of  conformity  by  the  attorney-general  of  the 
State,  and  one  by  the  auditor  of  public  accounts  as  to  the 
condition  of  the  capital,  etc.  There  is  evidence  that  the 
company,  thus  reorganized,  opened  an  office  in  Chicago  and 
transacted  the  business  of  fire  insurance,  issuing  a  large 
number  of  policies  from  July,  1870,  up  to  the  time  of  the 
great  fire  in  Chicago,  October  8  and  9,  1871 ;  that  stock  was 
issued  and  sold  up  to  about  $1,000,000;  that  defendant,  a 
resident  of  Grand  Eapids,  Michigan,  purchased  from  an 
agent  of  the  company,  on  the  25th  day  of  November,  1870, 
$1,000  of  the  new  stock;  that  he  paid  twenty  per  cent, 
assessed  thereon,  and  received  a  certificate  for  $1,000,  across 
which  was  printed  the  word  "non-assessable."  After  the 
time  of  the  Chicago  fire  he  paid  ten  per  cent,  additional  on 
liis  stock,  and  before  aware  of  the  insolvent  and  bankrupt 
condition  of  the  company. 
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There  is  also  evidence  that  the  company  while  so  transact- 
ing business,  caused  circulars  in  pamphlet  form  to  be  printed 
and  distributed,  representing  from  time  to  time  the  authorized 
capital,  the  amount  subscribed,  the  amount  paid  in,  and  the 
names  of  stockholders  and  officers.  Its  policies  also  contained 
statements  of  the  actual  capital  and  names  of  the  officers. 
Defendant  continued  to  hold  his  stock  certificate  from  the 
time  of  its  issue,  in  May,  1870,  to  the  time  of  this  trial, 
pending  which  he  offered  to  surrender  it.  There  is  evidence 
of  stockholders'  and  directors'  meeting  being  held,  and  that 
owing  to  the  Chicago  fire,  in  1871,  the  company  became 
largely  involved  upon  its  policies.  In  January,  1872,  a  cred- 
itor commenced  proceedings  in  bankruptcy,  and  in  February 
the  corporation  was  adjudicated  bankrupt  by  the  United  States 
District  Court  at  Chicago.  Plaintiff  was  appointed  assignee, 
and  received  conveyance  of  the  property  and  assets  of  the 
company.  Such  proceedings  were  thereafter  had,  that  the 
bankrupt  court  made  a  call  upon  all  stockholders  for  payment 
of  their  unpaid  stock,  of  which  due  notice  was  given,  and  a 
personal  demand  was  made  upon  defendant.  He  refused, 
and  this  suit  is  brought  to  enforce  collection. 

On  the  other  hand,  defendant  has  introduced  evidence 
attacking  the  proceedings  to  reorganize  the  company  in  1870, 
and  to  show  want  of  authority  to  issue  the  stock  sold  to 
defendant.  It  is,  that  the  holders  of  the  original  stock  never 
parted  with  their  stock,  never  by  vote  or  otherwise  author- 
ized an  increase  of  stock,  and  never  authorized  a  transfer  of 
the  chartered  rights  of  the  company.  There  is  also  evidence 
tending  to  show  that  the  required  assent  to  an  increase  of 
stock  was  not  signed  by  enough  of  the  stockholders;  that  it  was 
in  part  signed  by  persons  owning  no  stock  and  by  persons 
holding  void  stock,  and  that  many  of  the  names  signed  to  the 
document  consenting  to  an  increase  of  stock,  were  forgeries. 

I  deem  it  unnecessary  to  make  any  further  reference  to 
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the  testimony;  enough  has  been  stated  to  indicate  the  mate- 
rial questions  arising,  and  upon  which  instructions  and 
rulings  are  required. 

Substantially,  the  defense  urge  that  the  proceedings  to 
reorganize  the  company  and  increase  the  stock,  were  without 
right  or  authority  of  law,  and  were  fraudulent  and  void; 
that  the  directors  could,  not  transfer  the  charter  and  rights 
of  stockholders  without  authority  from  the  shareholders; 
and  it  is  urged  the  latter  never  gave  such  authority.  Again, 
that  the  stockholders  never,  by  vote  or  otherwise,  consented 
to  an  increase  of  stock;  and  that  the  paper  filed  in  the  oflSce 
of  the  Auditor  of  Public  Accounts  was  not  signed  by  share- 
holders, but  was  false  and  forged  as  to  many  of  the  names 
appearing  thereon;  and,  therefore,  that  the  stock  issued  and 
sold  to  defendant  was  void. 

Assuming  that  the  transfer  of  the  charter  was  made  by 
directors  without  authority  of  stockholders,  the  rule  would 
be  against  the  validity  of  the  transfer,  and  the  transferees 
would  take  nothing  thereby.  But  there  is  evidence  tending 
to  show  that  the  shareholders  acquiesced  subsequently  in  the 
transfer  by  the  directors  by  acting  as  stockholders  in  meet- 
ings held  under  the  reorganization  or  new  management,  and 
that  some  of  them  hcld'oflBce,  purchased  of  the  increased 
stock,  and  participated  in  various  ways  in  the  business  of  the 
company.  I  instruct  the  jury  that  such  participation  would 
amount  to  acquiescence  on  the  part  of  such  stockholders, 
and  be  a  ratification  of  the  action  of  the  directors,  which 
would  estop  the  shareholders  from  denying  the  validity  of 
the  transfer.  ,  Those  stockholders,  if  any,  who  remained 
silent  and  allowed  the  proceedings  to  go  forward,  and  the 
scheme  to  be  foisted  upon  the  public  without  objection,  per- 
mitting the  company  to  be  held  out  as  authorized  to  issue 
policies,  increase  its  capital,  and  deal  with  the  public,  would 
be  equally  estopped. 
27 
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The  charter  of  this  corporation,  as  originally  granted, 
limited  its  capital  stock  to  $500,000.  The  rule  of  law  is, 
that  in  the  absence  of  further  legislative  sanction,  any  stock 
issued  in  excess  of  the  $500,000  would  be  unauthorized  and 
void.  But  when  tjie  Legislature,  in  1869,  granted  authority 
to  existing  insurance  companies  to  increase  their  stock  upon 
taking  certain  proceedings,  and  persons  acting  under  color 
of  authority  took  proceedings  and  attempted  compliance 
with  the  law,  and  in  pursuance  of  those  proceedings  actually 
issued  additional  stock,  claiming  to  have  obtained  the  right 
so  to  do,  obtained  control  of  the  corporation  aflFairs,  and 
launched  its  new  scheme;  then,  as  between  the  purchasers 
and  holders  of  such  new  stock  and  the  corporation  or  its 
creditors,  the  shareholders  are  estopped  from  denying  the 
regularity  of  the  proceedings  to  increase  the  stock,  and  from 
denying  the  validity  of  the  stock  so  issued.  If  through 
misrepresentation  and  fraud  any  one  is  induced  to  subscribe 
for  or  purchase  of  such  stock,  he  may  repudiate  the  stock 
and  be  relieved  of  his  relation  of  stockholder,  provided  he 
(Joes  so  promptly  and  uses  reasonable  diligence  in  measures 
to  that  end.  But  it  will  be  too  late  to  set  up  the  misrepre- 
sentation and  fraud  after  he  has  paid  repeated  assessments, 
participated,  in  person  or  by  proxy,  in  the  meetings  of  stock- 
holders, and  continued  to  hold  his  stock  for  a  year  or  more, 
and  until  the  company  has,  by  reason  of  losses,  become  in- 
solvent, and  creditors  seek  to  have  its  assets  applied  to  the 
payment  of  their  claims. 

For  the  purposes  of  this  suit,  prosecuted  by  the  assignee 
in  bankruptcy  of  the  corporation  against  a  holder  of  the 
increased  stock,  and  therefore  brought  in  behalf  and  for  the 
interest  of  creditors  as  well  as  the  bankrupt  company,  I  hold 
that  there  was  legislative  authority  to  reorganize  and  in- 
crease the  stock  of  the  Great  Western  Insurance  Company, 
and  tliat  the  documentary  evidence,  put  into  tlie  case  by 
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plaintiff,  of  authenticated  copies  of  papers  in  the  oflGlce  of 
the  Auditor  of  Public  Accounts  of  Illinois,  are  legally 
suiBcient  to  establish  the  right  and  authority  to  issue  the 
increased  stock.  The  documentary  evidence,  taken  in  con- 
nection with  proof  of  user  under  the  charter  as  amended, 
such  as  the  opening  and  keeping  of  an  office,  the  actual  issue 
and  sale  of  stock  to  the  amount  of  a  million  of  dollars,  more  * 
or  less,  and  the  transaction  of  business  for  about  a  year  and 
a  half,  not  only  constitutes  prima  facie  evidence  of  the 
existence  of  the  corporation  under  the  amended  charter,  with 
power  to  increase  and  dispose  of  the  capital  stock,  but  con- 
cludes all  stockholders  who,  by  continued  silence  or  partici- 
pation in  its  affairs  as  stockholders  or  officers,  permitted  the 
company  to  palm  itself  off  on  the  public  as  a  corporation 
entitled  to  the  exercise  of  such  power  and  rights.  Tlie 
alleged  false,  irregular,  and  defective  proceedings  in  launch- 
ing the  new  enterprise  could  have  been  inquired  into  by  the 
State;  but  such  stockholders  will  not  be  allowed  to  question  the 
proceedings  as  against  the  rights  of  creditors.  The  practical 
effect  of  the  rulings  I  have  given  would  be  to  exclude  much 
of  the  defendant's  evidence.  These  rulings  have  not  been 
made  so  much  for  the  purpose  of  instructing  the  jury  as  to 
decide  the  (Questions  raised  at  the  bar,  and  so  ably  argued. 
.  Gentlemen  of  the  jury,  the  instructions  which  form  the 
basis  of  your  verdict  are  brief,  and  I  now  invite  your  atten- 
tion to  them.  If  you  find  that  defendant,  on  or  about 
November  25,  1870,  became  the  holder,  by  purchase  or 
otherwise,  of  one  thousand  dollars  of  the  stock  of  the  Great 
Western  Insurance  Company,  and  continued  to  hold  and 
own  the  same  up  to  the  time  of  the  insolvency  and  bank- 
ruptcy of  the  company,  in  February,  1872,  and  during  that 
time  paid  thirty  per  cent,  assessed  l;y  the  company,  and 
acted  in  person  or  by  proxy  at  a  stockholder's  meeting;  and 
if  you  find  the  company,  during  all  that  time,  or  up  to  its 
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actual  insolvency,  was  doing  business  as  an  insurance  com- 
pany, issued  stock  and  policies,  and  kept  an  office,  and  adver- 
tised itself  by  pamphlets  and  circulars,  representing  and 
holding  itself  out  to  the  public  as  a  corporation  authorized 
to  do  a  fire  insurance  business,  with  an  authorized  capital  of 
$500,000,  a  subscribed  capital  of  $1,000,000,  or  about  that, 
the  amount  thereof  paid  in,  and  giving  the  names  of  stock- 
holders and  officers;  then  I  instruct  you  defendant  is  estopped 
from  denying  the  validity  of  the  stock  held  by  him,  and  is 
liable  to  plaintiff  for  the  amount  thereof  unpaid,  with 
interest  at  six  per  cent,  from  August  22,  1872. 

There  is  printed  across  defendant's  certificate  of  stock 
the  words,  "non-assessable."  Twenty  per  cent,  had  been 
paid  when  it  was  issued;  hence,  the  remaining  eighty  per 
cent,  was  represented  as  non-assessable.  Evidence  is  in  the  case 
showing  that  the  company  passed  a  resolution  declaring  eighty 
per  cent,  of  all  the  new  or  increased  stock  non-assessable. 

I  instruct  you  that  the  directors  and  stockholders  had  no 
power  to  exempt  stockholders  from  liability,  or  to  limit  their 
liability  within  the  full  amount  of  the  stock  held  as  against 
creditors  of  the  corporatiouv  The  capital  stock  was  held  out 
as,  and  did  represent  part  of,  the  assets  of  the  company,  upon 
the  faith  of  which  the  public  did  business  with  it.  The  stock 
issued  represented  capital.  Whatever  was  not  paid  was 
subject  to  be  called  for,  if  necessary,  to  meet  liabilities. 

The  plaintiff,  as  I  have  said,  sues  as  well  in  the  interest  of 
creditors  as  of  the  bankrupt,  and  no  defense  can  be  set  up 
against  his  right  of  recovery  which  could  not  be  set  up  if 
the  suit  was  solely  in  the  interest  of  creditors,  so  far  as 
touches  the  validity  of  the  stock  in  question.  Under  these 
brief  instructions,  I  submit  the  case  to  the  jury. 

See  Chubb  v.  Upton,  95  TJ.  S.  665;  Pullman  v.  Upton,  76  Id.  328;  Upton 
V.  Trebilcock,  91  Id.  45;  WebBter  v.  Upton,  Id.  65;  Sanger  v.  Upton,  Id.  65; 
and  Hawley  v.  Upton,  102  Id.  316,  aflBrming  the  principles  here  laid  down. 
[Reporter. 
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MAEY  GILBERT  v.  VAN  AEMAN  &  BROWN. 

CutouiT  CouBT — Eastebn  Distbiot  of  Michigan — Januaby 

27,  1875. 

In  Eqihtt. 

the  0at7bb  at  issue — ^what  is  meant  by  bulb  60. 

1.  Under  equity  rale  00  "  the  cause  "  includes  the  parties  to  the  suit  and 
all  of  them,  as  much  as  it  does  the  subject  matter  of  the  suit;  and  there- 
fore until  it  is  at  issue  as  to '  all  the  defendants,  where  there  are  more 
than  one,  or  is  at  issue  as  to  one  or  more,  and  an  issue  has  been  waived  by 
the  others  allowing  the  bill  to  be,  and  it  has  actually  been,  taken  as  con- 
fessed as  against  them,  **  the  cause  "  cannot  be  said  to  be  at  issue  within 
the  meaning  of  said  rule. 

2.  Where  complainant  unreasonably  delays  compelling  an  issue  as  to 
the  defendants  or  any  of  them,  or  taking  the  bill  as  to  those  not  answer- 
ing for  confessed,  the  defendants,  as  to  whom  the  cause  is  at  issue  and 
being  injured  by  the  delay,  may  have  an  order  on  proper  application  and 
showing,  to  compel  complainant  to  speed  the  cause  or  have  his  bill 
dismissed. 

On«inotion  of  the  complainant  to  appoint  an  examiner 
and  assign  the  times  within  which  the  parties  shall  take  their 
proofs  under  equity  rule  67  and  amendments,  and  for  a  refer- 
ence to  ascertain  and  compute  the  amount  due  upon  the 
bond  and  mortgage  described  in  the  bill  of  complaint. 

The  facts  are  fully  stated  in  the  opinion  of  the  court 

John,  J,  Speed,  for  complainant. 

Wm.  H.  Browriy  in  pro  per.,  for  himself. 

LoNGYEAB,  J. — The  bill  in  this  cause  was  filed  to  foreclose 
a  mortgage  July  24,  1872.     The  defendant,  Wm.  H.  Brown, 
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put  in  his  separate  answer  May  26,  1873,  to  which  a  replica- 
tion was  duly  filed  June  10,  1873.  No  further  proceedings 
were  had  until  July  11,  1874,  when  the  bill  was  duly  taken 
as  confessed  by  the  remaining  defendants,  John  and  Amanda 
S.  Van  Arman,  by  an  order  pro  confesso  entered  on  that  day. 
Thirty-four  days  after  the  last-named  day,  to-wit,  August  14, 
1874,  complainant  moved  for  the  appointment  of  an  exam- 
iner, and  to  assign  the  time  for  taking  proofs,  etc.  That 
motion  was  denied,  but  with  leave  to  complainant  to  renew 
the  same,  which  was  done  January  18,  1875,  and  the  latter 
motion  is  the  one  now  under  consideration. 

By  equity  rule  69  it  is  provided  that  "three  months  and 
no  more  shall  be  allowed  for  taking  of  testimony  after  the 
cause  is  at  issue,  unless  the  court  or  judge  thereof  shall, 
upon  special  cause  shown  by  either  party,  enlarge  the  time; 
and  no  testimony  taken  after  such  period  shall  be  allowed  to 
be  read  in  evidence  at  the  hearing." 

The  objection  made  to  granting  the  motion  on  both  occa- 
sions, when  first  made  and  now  upon  the  renewal  of  the 
same,  was  that  the  same  was  not  made  within  three  months 
after  the  cause  was  at  issue  as  to  the  defendant  Brown,  and 
was  therefore  too  late  under  the  said  rule  69,  the  time  for 
taking  proofs  not  having  been  enlarged  as  provided  by  that 
rule. 

The  motion,  when  first  made,  was  within  three  months 
after  the  bill  had  been  taken  as  confessed  bv  the  defendants 
other  than  defendant  Brown,  but  more  than  that  time  after  the 
cause  was  at  issue  as  to  him.  The  present  motion,  although 
made  more  than  three  months  after  the  bill  was  so  taken  as 
confessed,  yet  being  a  renewal  of  the  former  motion  by  leave 
of  the  court,  it  must  be  considered  as  made  at  the  time  of 
the  making  of  the  former  motion.  The  objection  to  the 
motion,  therefore,  raises  the  question  as  to  when  a  cause  in 
equity  is  to  be  considered  at  issue  within  the  meaning  of  rule 
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69,  where,  as  in  this  case,  there  are  several  defendants,  as  to 
some  of  whom  there  is  an  issue  on  answer  and  replication, 
and  as  to  some  of  whom  the  bill  is  taken  as  confessed. 

The  limitation  of  rule  69  is,  three  months  after  the  cause 
is  at  issue.  Can  the  cause  be  said  to  be  at  issue  when  an 
issue  has  been  formed  as  to  only  one  or  more  of  several  de- 
fendants, but  not  as  to  the  others?  If  it  can  be  so  held  for 
the  purpose  of  taking  proof  within  the  meaning  of  rule  69, 
then  there  can  be  no  good  reason  why  it  must  not  be  so  held 
for  the  pui-poses  of  final  hearing,  but  it  is  well  settled  that 
such  a  holding  would  be  erroneous.  "The  cause"  includes 
the  parties  to  the  suit,  and  all  of  them,  as  much  as  it  does 
the  subject  matter  of  the  suit;  and  therefore  until  it  is  at 
issue  as  to  all  the  defendants,  where  there  are  more  than  one, 
or  is  at  issue  as  to  one  or  more,  and  an  issue  has  been 
waived  by  the  others  by  allowing  the  bill  to  be  and  it  has 
actually  been  taken  as  confessed  as  against  them,  <<  the  cause  " 
can  not  be  said  to  be  at  issue  within  the  meaning  of  the 
rule  69. 

If,  after  one  or  more  of  the  defendants  have  answered,  and 
the  cause  is  at  issue  as  to  him  or  them,  the  complainant  un- 
reasonably delays  compelling  an  issue  as  to  the  other  defend- 
ants, or  tivking  the  bill  as  confessed  as  to  them,  the  defend- 
ants as  to  whom  the  cause  is  so  at  issue,  if  the  delay  is 
injurious  to  them,  may  undoubtedly  have  an  order,  on  proper 
application  and  showing,  to  compel  the  complainant  to  speed 
the  cause  or  have  his  bill  dismissed.  But  the  three  months 
within  which  the  proofs  must  be  taken,  under  rule  69,  do  not 
begin  to  run  until  the  cause  is  at  issue  as  to  all'  the  defend- 
ants, or  at  issue  as  to  some,  and  taken  as  confessed  as  to  all 
the  others. 

It  results  that  the  motion  must  be  granted,  and  the  time 
be  enlarged  for  that  purpose. 

Ordered  accordingly. 
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JOSEPH  INGELS  V.  PHINEAS  T.  MAST. 

CiBOurr  CouET — Southern  Distbiot  of  Ohio — Febbuabt, 

1875. 

PATENT    LAW MEASUBE    OF    DAMAGES    FOE    INFBINGEMENT — 

IMPEOVEMENT. 

* 

1.  If  the  patent  is  for  a  combination  and  on  that  a  recovery  Is  sought, 
the  complainant  may  recover  for  the  element  that  he  has  added. 

2.  Where  the  Master  gave  profit  on  the  whole  combination,  but  the 
original  case  showed  that  the  inventor  simply  added  cheeks  or  bosses  for 
the  wheel  to  turn  against,  the  three  other  elements  or  parts  of  the  inven- 
tion being  old — ^the  report  was  set  aside,  and  the  Master  was  directed  to 
take  an  account  which  would  show  how  much  more  profit  the  defendant 
made  by  using  the  combination,  than  if  he  had  omitted  the  cheeks. 

Hearing  on  exceptions  to  master's  report. 

The  opinion  of  the  court  on  the  question  of  infringement 
is  reported  in  6  Fisher,  416.  The  court  there  held  that  com- 
plainant's patent  was  for  a  combination  of  four  elements, 
a  seed  cup  for  grain  drills  having  a  concave  hopper;  a 
seed  wheel  turning  therein,  with  projecting  cogs,  to  draw 
forward  the  grain;  an  elevated  delivery  orifice,  so  as  to 
make  the  drill  force  feed;  and  cheeks  or  bosses  between 
which  the  wheel  turned.  It  held  that  the  Strayer  patent, 
earlier  in  date  than  that  on  which  the  suit  is  brought,  showed 
all  these  except  the  last,  to-wit,  the  cheeks.  The  Master  re- 
ported damages  to  the  amount  of  nearly  $20,000,  on  a  basis 
of  a  license  fee,  for  the  whole  combination  covered  by  the 
patent  in  suit,  and  others.  There  was  other  testimony  in  the 
record  as  to  the  value  of  the  whole  combination  To  this 
report  exceptions  were  filed. 
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On  the  hearing,  complainant  contended  that  he  was  entitled 
to  the  profit  on  the  entire  combination,  while  respondent 
claimed  that  under  the  rule  finally  settled  in  Whitney  v. 
Movyry^  16  Wallace,  complainant  could  recover  only  for  the 
additional  profit  that  he  had  made  by  using  the  whole  combi- 
nation, over  what  he  might  have  made  by  using  all  except 
the  cheeks.  And  as  complainant  had  rested  his  case,  without 
apportioning  the  profits,  he  was  entitled  to  recover  nominal 
damages  only.  Respondent  referred  to  Wayne  v.  Holmes^  2 
Fisher,  30;  Ransom  v.  Mayor  of  New  York^  1  Fisher,  275; 
Poppenhvsen  v.  New  York  Gutta  Percha  Comb  Co,^  2  Fisher, 
73;  Goody ea/r  v.  Bishop^  2  Fisher,  159;  Carter  v.  BaJcer^  4 
Fisher,  419;  Swa/rzelY.  HoleTtahade^  3  Fisher,  116;  Graham 
V.  Mason^  5  Fisher,  290;  Curtis  on  Patents,  4th  ed.  458-461; 
City  of  New  York  v.  Ransom,  23  Howard,  487;  Jones  v. 
Moorh^eadj  1  Wall.  155 ;  Seymov/r  v.  McCormick^  16  Howard, 
480;  Mowry  v.  Whitney,  14  Wall.  620;  Philp  v.  Nock,  17 
Wall.  460;  Whitmore  v.  Cutter,  1  Gallis.  478;  and  Bv/rdell 
V.  Denig  <&  Ide,  2  Fisher,  595. 

The  court  gave  simply  its  conclusions. 

Wood  <&  Boyd,  for  complainant. 
Match  (&  Parkinson,  for  defendant. 

Emmons,  J.  (Swing,  J.,  sat  with  him.) — Ist — The  testi- 
mony, when  analyzed,  does  not  show  any  certain  basis  upon 
which  the  finding  of  the  Master  can  rest.  No  one  witness 
swears  to  any  license  fee  which  is  applicable  to  the  precise 
thing  here  used,  and  for  which  damage  is  claimed.  There  is 
no  claim  that  the  report  of  the  Master  is  warranted  by  any 
proof  of  profits. 

2d — Subject  to  reconsideration  when  the  Master's  further 
report  comes  in,  it  is  suggested  that  the  proper  measure  of 
damages  is  the  difierence  between  the  value  of  the  improve- 
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ment  used  by  the  defendant,  and  any  otlier  like  device  which 
was  open  to  him  without  royalty,  or  by  payment  of  a  less 
royalty.  This  is  said  notwithstanding  the  suggestion  in 
Judge  Gkier's  decision  in  Livingston  v.  Jones^  2  Fisher,  that 
there  is  no  warrant  for  subdividing  the  elements  in  an  im- 
provement and  giving  the  complainant  the  value  only  of  that 
peculiar  feature  in  it  which  he  has  added.  He  seems  to 
argue  that  the  portion  of  the  device  which  is  improved,  must 
be  taken  as  a  unit,  and  the  complainant  entitled  to  its  whole 
value  as  improved.  We  rule  for  the  present,  on  the  contrary, 
that  he  is  entitled  only  to  the  value  of  that  which  he  has 
added,  and  that  such  a  subdivision  should  be  made  (see  1 
WalL,  Jones  v.  Moorhead)  which,  although  not  deciding  the 
question  of  damages,  modifies  Judge  Gsieb's  doctrine  of 
unity. 

3d — The  Master  will,  however,  make  an  additional  report, 
upon  the  basis  that  the  complainant  is  entitled  to  damages 
for  all  the  profits  which  the  defendant  has  made  by  the  use 
of  the  improved  cheeks  described  in  the  patent.  This,  as 
distinguished  from  the  rule  which  would  confine  him  to  the 
difference  of  the  value  of  the  cheeks,  and  such  as  he  might 
have  used  without  royalty. 

It  will  be  recommitted  to  the  Master  to  make  a  further 
report  in  accordance  with  these  views. 

Ordered  accordingly. 
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JOHN  DOE,  Ex  dem.,  DOEOTHEA  WOLF  v.  ELIJAH 

PLUNKETT. 

Circuit  Coubt — Westebn  District  of  Tennessee — ^Afril 

2,  1875. 

RIGHTS     OF     PURCHASERS     AT     EXECUTION     SALES PARTIES     TO 

SUITS   ONLY    BOUND    BY   JUDGMENTS  AND  DECREES DIVESTING 

OF    TITLE     BY   A   COURT    OF    EQUITY    AFTER    THE    LIEN    OF   A 
JUDGMENT   ATTACHED LEGAL   CONSEQUENCES. 

1.  Notwithstanding  the  decree  of  a  Court  of  Chancery  divesting  the 
legal  title  of  a  Judgment  debtor  before  a  sale  under  execution  of  the 
land  in  controversy,  the  purchaser  at  such  sale  will  prevail  at  law  over 
the  owner  of  the  junior  legal  title,  even  if  it  were  founded  on  the 
older  equity. 

2.  P.  exchanged  lands  with  L.  and  wife.  This  was  on  Sept.  28, 1867. 
On  the  12th  of  September,  1867,  a  judgment  had  been  rendered  against 
P.  at  the  suit  of  another  person,  and  the  lien  attached,  as  a  matter  of 
course  to  the  land  of  P.  L.  and  wife,  becoming  dissatisfied  at  this  turn 
of  events,  proposed  a  cancellation  of  the  exchange ;  the  same  was  agreed 
to  by  P.,  and  L.  and  wife  were  put  into  possession  of  the  land  they  had  con- 
veyed to  P.  The  judgment  creditor  proceeded  with  his  execution;  the 
land  now  in  possession  of  L.  and  wife  was  sold,  and  the  owner  of  the 
judgment  bought  it  in,  and  thereupon  died.  His  devisee  brought  suit 
against  defendant  in  ejectment  to  recover  the  same,  the  title  to  which  had 
passed  by  sale  from  L.  and  wife  through  several  hands  before  vesting  in 
defendant :  Held^  That  the  purchaser  at  the  execution  sale  had  the  better 
title,  and  that  his  devisee  was  entitled  to  recover. 

3.  And  if  L.  and  wife,  through  whom  defendant  traced  his  title,  had 
any  equity  which  is  good  and  was  subsisting  when  plaintiffs  testator  ob- 
tained his  judgment,  they  can  assert  the  same  in  a  Court  of  Chancery, 
and  there  only. 

4.  Courts  of  law  cannot  notice  equities. 

Mrs.  Looney  owned  the  tract  of  land  in  controversy.  Slie 
and  Pfannenstiehl  made  a  tra(Je  by  which  Pfannenstiehl  con- 
veyed her  certain  property  in  Memphis,  and  Mrs.  Looney 
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conveyed  him  the  tract  of  land  in  question  and  other  tracts. 
The  last  mentioned  conveyance  was  made  on  the  28th  of 
September,  1867.  On  the  12th  of  September,  1867,  the 
plaintiffs  testator,  Louis  Wolf,  recovered  against  Pfannen- 
stiehl  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  West  Tennessee,  a  judgment  for  a  debt ,  He  caused 
the  land  involved  in  this  suit  to  be  levied  on  by  the  Marshal  ol 
the  United  States,  under  an  execution  issued  on  the  judg- 
ment, and  to  be  sold,  and  bought  it,  and  took  a  deed  from 
the  Marshal  conveying  it  to  him.  A  dispute  arose  between 
Mrs.  Looney  and  Pfannenstiehl  as  to  the  trade  they  had 
made,  and  Mrs.  Looney  filed  a  bill  to  have  it  cancelled.  On 
the  6th  day  of  April,  1868,  a  decree  was  entered  in  the  suit 
just  referred  to,  which  was  in  the  Chancery  Court  of  Shelby 
County,  whereby,  by  the  consent  of  the  parties  (Mrs.  Looney 
and  Pfannenstiehl,)  the  trade  between  them  was  cancelled, 
and  the  title  to  the  tract  of  land  now  in  dispute,  was  divested 
out  of  Pfannenstiehl  and  was  vested  in  Mrs.  Looney. 

Mrs.  Looney  then  conveyed  her  title  to  George  Gantt 
The  latter  conveyed  to  Bradehaw,  and  Bradshaw  conveyed  to 
Elijah  Plunkett,  who  took  possession,  after  which  the  suit 
was  brought. 

Pfannenstiehl  was  in  possession  of  the  land  from  Septem- 
ber, 1867,  when  he  made  the  trade  with  Mrs.  Looney,  until 
April,  1868,  when  the  trade  was  cancelled  between  them  and 
he  returned  the  possession  to  Mrs.  Looney. 

Louis  Wolf  died  and  devised  the  land  to  the  plaintiff  by 
his  will,  and  she  brought  the  action  of  ejectment  against 
Plunkett  after  he  entered  into  possession.. 

The  cause  was  tried  before  Hon.  Bland  Ballabd,  District 
Judge  of  the  United  States  for  the  District  of  Kentucky, 
sitting  in  the  Circuit  Court  of  the  United  States,  at  Memphis, 
and  a  jury.  There  was  a  vejdict  for  the  plaintiff,  and  a 
motion  for  a  new  trial  by  the  defendant 
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Wm.  M.  Handolphj  for  plaintiff. 

Oeorge  Oamtt  and  Dwtiocm  K.  McRae^  for  defendant. 

The  following  was  the  opinion  of  the  judge  on  overruling 
motion  for  a  new  trial: 

Ballabd,  J. — I  still  think  that  the  purchaser,  who  claims 
under  the  plaintiff's  judgment  and  the  marshal's  sale,  has  a 
better  legal  title  than  the  claimant  under  the  decree  rendered 
in  the  suit  of  Looney  and  wife  against  Pfannenstiehl,  which 
suit  was  instituted  after  the  judgment  was  rendered  and 
after  the  lien  of  the  judgment  had  attached  to  the  land  in 
contest. 

It  is  not  disputed  that  had  Pfannenstiehl  voluntarily  con- 
veyed the  land  to  Looney  after  the  judgment,  the  title  of 
Looney  would  be  inferior  to  that  of  the  execution  purchaser. 
Now,  the  decree  under  which  Looney  and  the  defendant  claim 
having  been  rendered  by  consent,  I  am  by  no  means  certain, 
that  it  confers  any  better  title  than  the  private  deed  of  the 
party  would  have  conferred.  Indeed,  I  am,  strongly  inclined 
to  think  it  does  not. 

But,  it  is  said  that  the  lien  of  the  judgment  attaches  only 
to  the  interest  of  the  judgment  debtor  in  the  land,  and  does 
not  disturb  any  prior  equity.  This  may  be  true,  but  it  is 
not  perceived  how  the  defendant's  case  is  helped  thereby. 
Concede  that  Looney  has  an  equity  which  is  not  affected  by 
the  plaintiff's  judgment  and  purchase,  this  equity  cannot 
avail  in  this  action.  This  is  an  action  at  law;  and  it  is  well 
settled  that  courts  of  law  cannot  notice  equities. 

Moreover,  I  do  not  see  how  it  can  be  assumed  in  this  case 
that  Looney  had  any  such  prior  equity.  There  is  no  evidence 
of  it,  unless  it  be  found  in  the  record  of  the  suit  of  Looney 
and  wife  against  PfannensteihL     But  the  plaintiff  in  the 
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judgment  against  Pfannensteihl  was  not  a  party  to  this  suit, 
and  it  is  not  perceived  how  he  can  be  affected  by  its  admis- 
sions and  findings. 

Defendant's  counsel  do  not  insist  that  the  institution  of 
the  suit  by  Looney  and  wife  against  Pfannenstiehl  precluded 
plaintiff  from  enforcing  his  judgment.  He  does  not  claim 
that  plaintiff  is  a  lis  pendens  purchaser.  He  concedes  that 
plaintiff's  title  relates  to  the  date  of  his  judgment,  or  at 
least  to  the  date  of  his  lien.  But  he  insists  that  the  title  of 
the  judgment  debtor,  having  been  divested  by  the  decree  of 
a  court  of  competent  jurisdiction — in  virtue  of  what  he  calls 
a  prior  equity  in  Looney  and  wife  before  the  sale  under  the 
execution — ^no  title  was  obtained  by  the  execution  sale. 

I  do  not  admit  the  correctness  of  this  proposition,  and  I 
have  been  referred  to  no  authority  which  sustains  it.  I  have 
never  before  heard  it  asserted  that  a  junior  legal  title  could 
at  law  prevail  over  an  older  one,  even  though  the  former 
were  founded  on  the  older  equity. 

Tlie  case  of  Parks  v.  Jackson.  11  Wendell,  so  confidentlv 
relied  on  by  defendant's  counsel,  does  not  at  all  militate 
against  this  view. 

Tlie  majority  of  the  court  in  that  case  decide  that  a  party 
who  receives  a  conveyance,  pending  a  suit  against  the  grantor 
affecting  his  title,  is  not  a  lis  pendens  purchaser,  if  the  con- 
veyance were  made  in  pursuance  of  a  valid  consideration 
existing  prior  to  the  institution  of  the  suit.  Consequently, 
as  he  who  acquired  his  conveyance  in  pursuance  of  such  obli- 
gation had  the  older  legal  title,  his  title  is,  at  law,  the  better. 

The  unsuccessful  party  in  that  case  had  no  title  under  an 
execution  sale  made  in  pursuance  of  a  judgment,  which  was 
a  lien.  The  majority  of  the  court  expressly  say,  that  the 
deed  of  the  sheriff  was  void;  and  it  is  because  of  this — as  I 
understand  the  opinion — that  the  purchaser  at  the  sale  bv 
execution  failed. 
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The  authority  of  this  case  is  Ib  one  respect  adverse  to  de- 
fendant. It  shows  that  the  sale  under  the  judgment  and 
execution  was  valid,  notwithstanding  the  pendency  of  the 
suit  of  Looney  and  wife,  and  this  position  is  abundantly  sus- 
tained by  other  authority. 

The  other  cases  cited  by  counsel  of  defendant  do  not  sus- 
tain his  position.  They  only  establish  that  a  valid  equity  is 
not  aflfected  by  a  subsequent  judgment  lien. 

Counsel  infer  too  much  from  the  statement  of  the  court 
in  the  case  of  Nickle9  v.  HashinSj  15  Ala.  622. 

In  that  case  the  execution  debtor  had,  prior  to  judgment, 
given  a  bond  for  title,  and  in  performance  of  his  bond  he 
had,  after  the  sale  under  the  judgment  and  execution,  con- 
veyed. The  court,  following  strictly  the  facts,  say:  "The 
defendant  in  the  execution,  at  the  time  the  land  in  question 
was  sold,  had  not  executed  a  deed  pursuant  to  his  bond,  and 
consequently  had  a  legal  title  which  might  be  sold  and  con- 
veyed by  the  sherilBF."  The  court  are  not  to  be  understood 
as  intimating  that,  had  the  defendant  in  execution  executed 
a  deed  pursuant  to  his  bond  before  the  sale  under  execution, 
he  would  have  had  no  legal  title  which  could  be  sold.  They 
confine  themselves  to  the  facts  of  the  case  before  them. 
The  deed  in  that  case,  which  was  executed  pursuant  to  the 
bond  given  before  the  judgment  under  which  the  plaintiff 
claimed  was  in  fact  executed,  not  only  after  the  judgment, 
but  after  the  sale  and  conveyance  made  by  the  sheriff;  and 
the  court,  in  deciding  against  the  title  under  the  deed,  stated 
the  fact  respecting  the  time  of  its  execution  without  at  all 
intimating  that  the  title  would  have  l)een  any  betten  had  the 
deed  been  made  before  the  sale  by  the  sheriff.  The  bond, 
say  the  court,  would  only  invest  the  defendant  with  a  mere 
equitable  title,  etc.,  etc.,  and  sucli  title  cannot  Jbe  set  up  as  a 
bar  to  a  recovery  in  ejectment.  That  the  inference  whicli 
defendant's  counsel  would  draw  from  this  case  is  incorrect, 
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may  be  conclusively  shown  by  the  subsequent  case  in  the 
same  court,  of  Sellers  c&  Cook  v.  SaySj  17  Ala.  749.  It 
appears  that  in  this  case  Beck  obtained  a  patent  for  the  land 
in  controversy,  August  8,  1832.  Immediately  afterwards,  in 
1832,  he  sold  the  land  to  Vamer,  who  paid  the  purchase 
money,  and  in  1835  and  1836  entered  into  possession.  Var- 
ner  assigned  his  bond  for  title  to  Houston,  who  took  posses- 
sion and  retained  it  until  the  suit;  and  in  1842  the  patented, 
Beck,  conveyed  to  Houston. 

On  the  other  hand,  the  plaintiffs  showed  that  on  the  17tli 
of  May,  1836,  a  judgment  was  rendered  against  Beck  in 
favor  of  one  Brown,  for  $250;  and  in  1844  the  land  was 
sold  under  a  pluriea  execution  to  satisfy  the  judgment,  the 
plaintiff  becoming  the  purchaser. 

It  thus  appears  that  at  the  time  of  the  judgment  Beck 
had  the  legal  title,  and  Vamer  or  his  assignee,  Houston,  the 
equitable  title,  and  that  at  the  time  of  the  sale  under  the 
execution  Houston  had  both  the  legal  title  and  the  posses- 
sion. But  the  court  decide  that  his  legal  title  at  law  was 
inferior  to  the  purchaser's  under  the  execution;  and  amoDg 
other  cases  to  which  they  refer  in  support  of  their  decision, 
is  Nickles  v.  HaahvnSj  supra. 

The  court  say:  '^It  cannot  be  denied  that  a  judgment 
binds  the  lands  of  the  defendant  from  the  time  of  its  rendi- 
tion, and  the  lien  thereby  created  is  co-extensive  with  the 
limits  of  the  State.  Campbell  v.  Speiice^  4  Ala.  543.  It  is 
equally  clear  that  the  legal  estate  or  title  alone  is  bound  by  a 
judgment  at  law,  and  that  a  mere  equitable  title,  however 
perfect  it  may  be,  is  not  bound  by  a  judgment,  nor  can  it  be 
sold  under  execution.  *  *  *  As  a  judgment  binds  the 
legal  title,  the  recovery  against  Beck  in  1836  created  a  lien 
on  the  land  in  controversy,  although  in  a  court  of  equity- 
Beck  would  have  been  held  as  a  mere  trustee  for  Vamer, 
who  had  paid  the  purchase  money  in  fall  and  held  Beck's 
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bond  for  title.  The  sale  by  the  sheriff  in  1844  gave  the 
purchasers  a  title  which  dates  back  from  the  day  of  the  ren- 
dition of  the  judgment,  for  from  that  time  the  land  was 
bound.  .3  Ala.  560;  13  Ala.  304.  These  principles,  which 
we  think  incontrovertibly  settled,  show  that  the  legal  title  of 
the  plaintiffs  is  the  oldest;  that  dates  back  from  the  rendi- 
tion of  the  judgment,  whilst  the  deed  to  the  defendant  can- 
not have  relation  back,  but  gives  legal  title  only  from  the 
time  of  its  execution." 

The  principle  decided  in  this  case  is  supported  by  numer- 
ous decisions  in  Tennessee,  and  is,  in  fact,  the  general  prin- 
ciple everywhere  recognized.  If  there  is  any  opposing 
decision,  my  attention  has  not  been  called  to  it. 

The  decision  and  the  doctrines  announced  in  it  are  entirely 
conclusive  against  the  claim  of  defendant,  so  far  as  it  is 
founded  on  his  supposed  equity  and  the  subsequent  decree. 

I  come  now  to  the  matter  which  seems  to  be  most  relied 
on  by  defendant,  and  in  respect  to  which  I  have,  from  the 
opening  of  the  trial,  had  most  doubt. 

He  insists  a  new  trial  should  be  granted,  because  it  does 
not  appear  that  the  land,  of  which  defendant  is  in  possession, 
is  the  same  land  which  was  sold  under  plaintiff's  execution. 
But  it  is  to  be  observed  that  this  question  was  fairly  submit- 
ted  to  the  jnry,  and  they  have  found  against  defendant.  It 
is  not  claimed  that  any  improper  evidence  was  submitted  to 
the  jury.  No  ground,  therefore,  is  presented  for  disturbing 
their  verdict,  except  such  as  goes  to  the  submitting  of  the 
question  to  the  jury  at  all.  And  hence,  defendant's  counsel 
insist,  with  much  earnestness,  that  the  levy  under  which 
plaintiff  claims  is  void  for  uncertainty,  and  that  the  couit 
should,  in  consequence  of  this  defect  in  plaintiff's  title,  have 
told  the  jury  to  find  for  the  defendant. 

After  examining  all  the  authorities  referred  to  by  defend- 
ant's counsel,  and  after  the  fullest  consideration,  I  remain  of 
28 
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the  opinion  expressed  at  the  trial,  that  the  levy  is  not  void. 
It  is  certainly  not  as  specific  as  it  might  have  heen,  but  it  is, 
I  think,  sufficiently  specific  to  distinguish  with  reasonable 
certainty  the  land  levied  on  from  other  lands  owned  by 
Pfannenstiehl. 

The  levy  describes  the  land  as  "a  tract  of  land  in  the  strip 
*  *  *  between  the  old  and  new  State  line  of  Tennessee, 
containing  159  acres,  known  as  the  northwest  quarter  of  sec- 
tion seventeen  (17)  and  the  "  John  Devine  Place,"  levied  on 
as  the  property  of  Charles  Pfannenstiehl. 

Here  is  much  more  particularity  and  minuteness  of  de- 
scription than  any  of  those  which  were  held  void  in  the 
cases  referred  to  by  counsel.  In  Pound  v.  PulUn,  3  Terger, 
338,  the  land  levied  on  was  not  otherwise  described  than  as 
"  eight  thousand  acres  of  land,  lying  in  four  different  tracts.'* 
In  Brown  v.  Dickson,  2  Humph.  395,  as  "lot  No.  —  in  tlie 
town  of  Greenville " ;  in  Huddleston  v.  Garrett,  3  Humph. 
629,  as  "  all  the  unsold  land  of  the  heirs  of  Mclver  in  the 
bounds  of  Overton  county  and  which  lies  within  the  bounds 
of  the  forty  thousand  acre  tract,  granted  by  the  State  of 
North  Carolina  to  Stockley  Donelson  and  William  Terrell  by 
grant  No.  289";  in  Taylor's  Lessee  v.  Cozart,  4  Humph. 
433,  as  "three  tracts  of  land,  one  containing  300  acres; 
another  50  acres,  and  another  110  acres,  all  in  the  county  of 
Carroll — the  property  of  H.  Cozart;  and  in  Lafferty  et  (d. 
v.  Con/n,  3  Sneed,  221,  as  "  350  acres  of  land  the  property  of 
Edmond  Collins." 

Now,  in  all  these  cases  it  will  be  seen  that  the  description 
is  so  vague  that  it  does  not,  except  perhaps  in  the  case  of 
Huddleston  v.  Garrett,  furnish  the  slightest  clue  to  the  local- 
ity of  the  land  referred  to;  and,  if  the  description  in  the 
present  case  were  like  any  of  these,  I  should  not  hesitate  to 
pronounce  it  void.  But  it  is  not  at  all  like  any  of  them.  It 
is  more  like  the  case  of  Parker  v.  Swa7i,  1  Humph.  80,  and 
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Trotter  et  al,  v.  Nehon  et  al,,  1  Swan,  7,  respectively.  In 
the  former  the  levy  was  "  on  the  right,  title,  claim  and  in- 
terest that  John  Dock  has  in  and  to  70  acres  of  land  lying 
on  the  west  fork  of  Stone's  river;"  and  in  the  latter  the  levy 
was  on  "  two  tracts  of  land  of  the  defendant  John  Colter 
lying  in  Sevier  county,  in  the  6th  district;  one  of  said  tracts 
containing  122  acres,  and  the  other  140  acres,"  etc. 

In  the  course  of  their  opinion  in  the  latter  case  the  court 
say:  "  There  can  be  no  uncertainty  in  the  matter,  unless  it 
should  happen  that  the  same  person  has  other  tracts  in  the 
same  civil  district  containing  the  same  quantity  of  acres, 
which  is  very  improbable." 

The  description  which  I  am  asked  to  pronounce  void,  is 
much  fuller  than  that  which  the  court  here  adjudged  good, 
and  the  language  here  used  by  the  court  may  be  employed 
in  the  present  case,  mutatis  mutaridis. 

There  can  be  no  uncertainty  in  the  matter,  unless  it  should 
happen  that  Pfannenstiehl  owns  two  northwest  quarter  sec-  . 
tions  in  the  strip  between  the  old  and  new  State  lines  of 
Tennessee,  each  containing  one  hundred  and  fifty-nine  acres; 
which  is  very  improbable. 

It  rarely  happens  that  a  description  in  a  deed  or  levy  of 
land  can  be  so  certain  as  to  dispense  with  all  parol  proof  to 
fix  its  identity,  and  nothing  is  better  established  than  that 
such  proof  may  be  resorted  to  when  the  description  is  not  on 
its  face  so  vague  as  to  render  it  void.  There  is  nothing 
vague  on  the  face  of  the  description  here.  I  do  not  know 
that  there  is  more  than  one  northwest  quarter  section  No. 
17,  in  the  strip  referred  to  in  the  levy — especially  do  I  not 
know  that  there  is  more  than  one  northwest  quarter  section 
which  belongs  to  Pfannenstiehl,  and  still  more  especially  do 
I  not  know  that  there  is  more  than  one  northwest  quarter 
section  No.  17  in  that  strip  which  belonged  to  Pfannenstiehl 
and  containing  only  one  hundred  and  fifty-nine  acres. 
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The  levy  not  being  void  on  its  face,  the  case  was  properly 
submitted  to  the  jury,  and  I  think  they  were  more  than 
authorized  to  find  as  they  did.  The  motion  for  a  new  trial 
is  therefore  overruled. 

In  conclusion  I  must  be  permitted  to  say:  First,  that  in 
my  opinion,  Wolf  was  not  only  a  proper,  but  a  necessary 
party  to  the  suit  of  Looney  and  wife  against  Pfannenstielil, 
and  that  as  he  was  not  a  party  thereto  he  is  not  concluded  by 
the  decree  rendered  therein.  Second,  that  if  Looney  and 
wife  have  any  equity  which  is  good,  and  which  was  subsist- 
ing when  "Wolf  obtained  his  judgment— they  can  assert  it  in 
a  court  of  equity,  and  in  a  court  of  equity  only. 
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1.  Who  can  Intbbvbnb  in  AnMraALTT.— No  one  can  intervene  and 
defend  in  admiralty  in  rem,  unless  it  appears  by  the  answer  and  claim 
that  he  has  a  lien  or  proprietary  interest  in  the  vessel  seized. 

2.  "Waiveb  op  Lien. — ^The  acceptance  of  a  note  by  the  creditor  does 
not  waive  the  lien,  unless  it  was  accepted  as  payment. 

3.  Does  Not  Follow  Assignment. — The  lien  does  not  follow  the 
assignment  of  the  note,  nor  can  the  assignee,  ^ther  in  his  own,  or  in  the 
name  of  the  payee,  maintain  an  action  to  enforce  such  lien. 

4.  Lien  Becomes  Extinct. — When  the  creditor  has  disposed  of  his 
interest  in  the  claim,  the  lien  becomes  extinct,  as  it  is  strictly  personal. 

5.  Ip  Indoeseb  Pat — Lien  Not  bbvtved. — If  the  creditor,  as  in- 
dorser,  afterwards  pay  off  the  note — ^this  would  not  reviye,  or  enable  him 
to  enforce  the  lien. 
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Cox  <&  CoUett,  for  libellant. 
Matthews  c&  MatthewSy  for  defendant. 
The  facts  are  fully  stated  in  the  opinion. 

Swing,  J. — The  libel  was  originally  filed  in  the  name  of 
Cobb,  Stribbling  &  Co.,  for  the  use  of  the  First  National 
Bank,  of  Madison,  Indiana.  To  this  libel  an  answer  and 
claim  was  filed  by  W.  G.  McCoy  on  behalf  of  the  owner  of 
the  steamboat.  It  nowhere  appears  in  this  claim  and  answer 
who  the  owner  of  said  boat  is,  nor  does  it  appear  anywhere 
in  the  verification  that  the  claimant  on  whose  behalf  the 
claim  is  made,  is  the  true  and  bona  fide  owner,  and  that  no 
other  person  is  the  owner  thereof. 

It  also  appeared  in  the  original  libel  that  the  amount 
claimed  was  for  repairs,  and  was  properly,  originally,  an  ad- 
miralty lien,  but  that  same  had  been  assigned  by  the  firm  of 
Cobb,  Stribbling  &  Co.,  who  had  made  the  repair^,  to  the 
First  National  Bank  of  Madison. 

The  libellant  filed  exceptions  to  the  answer  and  claim,  in- 
sisting that  it  did  not  show  that  the  claimant  had  any  inter- 
est in  the  property  nor  on  whose  behalf  the  claim  was  filed. 

The  claimant  also  filed  a  motion  to  dismiss  the  libel  for 
the  reason  that  the  claim,  having  been  assigned,  the  lien  was 
divested. 

Upon  argument,  the  court  sustained  the  exceptions  to  the 
answer  and  claim;  and  it  appearing  upon  the  face  of  the  libel 
that  the  claim  had  been  assigned,  the  court  held  that  the 
assignment  of  the  claim  did  not  carry  with  it  the  lien  upon 
the  vessel,  and  therefore  no  action  in  rem  could  be  maintained 
for  the  use  of  the  assignee. 

The  libellant  thereupon  asked  leave  to  amend  the  libel, 
which  was  granted,  and  leave  was  also  given  the  claimant  to 
file  an  answer  and  claim  to  the  amended  libel  when  filed. 
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The  amended  libel  was  filed  in  the  name  of  Cobb,  Stribb- 
ling  &  Co.,  leaving  out  all  statement  of  the  assignment  of 
the  claim  to  First  National  Bank  of  Madison. 

The  claimant,  W.  G.  "McCoy,  filed  to  the  amended  libel  an 
amended  answer  and  claim.  This  amended  answer  and  claim 
is  sworn  to  by  George  W.  McCoy,  agent;  in  the  verification 
he  states  that  W.  G.  McCoy  is  out  of  the  district,  and  that 
he  believes  the  facts  set  forth  in  the  answer  are  true. 

The  libellant  excepts  to  the  amended  answer  and  claim, 
and  the  claimant  moves  to  dismiss  the  ameuded  libel,  but, 
without  disposing  of  the  exceptions  and  motion,  the  case  was 
heard  upon  the  evidence.  The  26th  rule  in  admiralty  pro- 
vides that  "  In  suits  in  rem  the  party  claiming  the  property 
shall  verify  his  claim  on  oath  or  solemn  afiSrmation,  stating 
that  the  claimant  by  whom,  or  on  whose  behalf  the  claim  is 
made,  is  the  true  and  lona  jide  owner,  and  that  no  other 
person  is  the  owner  thereof;"  and  where  the  claim  is  put  in 
by  an  agent  he  shall  make  oath  that  he  is  duly  authorized 
thereto  by  the  owner. 

In  the  case  of  the  United  States  v.  J^2  Casks  of  Wine^  1 
Pet.  547,  Justice  Stoby,  in  speaking  of  the  objection  that 
the  claimants  were  not  the  real  owners  of  the  wine,  says: 
<<In  such  suits  the  claimant  is  an  actor  and  is  entitled  to 
come  before  the  court  in  that  character  in  virtue  of  his  pro- 
prietary interest  in  the  thing  in  controversy." 

And  in  the  Hevenue  Cutter  No,  i.  Brown's  Admiralty, 
76,  Judge  Wilson  says:  "It  is  not  sufficient  to  entitle  a 
party  to  intervene  and  defend,  when  it  is  simply  shown  that 
he  has  an  interest  in  the  question  litigated.  He  must  have 
rights  in  the  vessel  itself;  that  is,  an  ownership,  either  gen- 
eral or  special,  in  the  property,  or  such  a  claim  as  operates 
directly  upon  it  by  way  of  a  lien,  statutory  or  maritime." 
In  Read  v.  Owen^  9  Porter,  180,  it  is  held  that  a  claimant 
of  an  interest  of  a  ship,  or  any  other  thing,  which  is  the 


1875.]  SOUTHERN  OHIO,  439 

The  R.  W.  Skillinger. 

Bubject  of  a  proceeding  in  rem  must  put  in  his  claim  on  oath 
averring  his  interest;  and  an  agent  must  have  his  authority 
before  he  can  put  in  his  claim.  The  same  doctrine  seems  to 
be  held  by  Mr.  Conkling,  2  Admiralty,  207.  In  The  Lot- 
tawana^  20  Wall.  222,  Justice  Clifford  says:  "Defense 
may  be  made  to  a  suit  in  rem  by  any  person  having  an 
interest  in  the  thing  seized." 

It  nowhere  appears  in  the  amended  answer  and  claim  that 
the  claimant,  W.  G.  McCoy,  is  the  owner  of  this  steamboat; 
that  he  has  any  interest  therein  or  lien  thereon,  and  he  can, 
therefore,  have  no  standing  in  this  court. 

The  amended  libel  shows  that  repairs  were  made  by  libel- 
lants  upon  the  steamboat,  and  by  the  Admiralty  Law  they 
had  a  lien  upon  it  for  the  payment  thereof. 

But  the  proof  in  the  case  shows  that  the  libellants  had 
settled  with  the  then  owners  of  the  boat  and  taken  their 
promissory  note  therefor,  and  that  subsequently  they  had 
assigned  the  note  to  the  First  National  Bank  of  Madison, 
which  had  discounted  for  them  and  held  it  at  the  time  of 
the  commencement  of  the  suit. 

It  is  claimed,  however,  that  subsequently  the  libellants,  as 
indorsers,  paid  to  the  bank  the  amount  of  said  note,  and  are 
now  the  holders  thereof. 

That  the  taking  of  a  negotiable  note,  unless  received  as 
payment,  does  not  operate  as  a  waiver  of  the  lien  is  too  well 
settled  to  need  the  citation  of  authorities. 

The  claim  is  stiU  retained  and  may  be  assigned  by  the  person 
in  whose  favor  it  originally  existed,  but  the  lien  is  personal  and 
can  not  be  assigned.  The  assignment  of  the  note  or  other  evi- 
dence of  the  claim  does  not,  therefore,  carry  with  it  the  lien, 
but  the  assignee  takes  it  divested  of  the  lien. 

Bark  George  NiclwlauB^  Newberry's  Ad.  K.  449;  The 
Patching  12  Law  Eeporter,  21;  The  Aeolian^  1  Bond,  R. 
267;  The  Freestoney  2  Bond,  R.  2S4^;  Iiej>pert  v.  Bobinaon^ 


440  DISTRICT  COUET.  [June, 

The  R.  W.  Skillinger. 

Taney's  DeciBions,  492;  George  Harris  v.  Schooner  Kensing- 
ton^ 8  American  Law  Reg.  (O.  S.)  144;  The  Champion^  1 
Brown's  Admiralty,  320. 

A  different  doctrine  would  seem  to  have  been  held  in  The 
Boston^  Blatchford  &  Rowland,  325,  and  in  The  General 
Jackson^  1  Sprague,  554,  but  in  the  former  case  the  assign- 
ment was  made  at  the  request  of  the  master;  and  in  the 
latter,  the  assignment  was  a  collateral  security  for  a  debt 
which  was  aftei-ward  paid  by  the  assignor.  So  that  these 
cases  when  properly  understood  cannot  be  said  to  militate 
against  the  general  doctrine  as  I  have  announced  it.  If,  then 
the  transfer  of  the  note  to  First  National  Bank  of  Madison 
did  not  carry  with  it  the  lien,  what  was  the  effect  of  such 
transfer  upon  the  lien? 

Did  it  remain  in  full  life  in  Cobb,  Stribbling  &  Co.,  or  was 
it  extinguished? 

The  lien,  as  we  have  said,  was  personal  to  Cobb,  Stribbling 
&  Co.,  to  secure  to  them  the  payment  of  the  debt.  Wlien, 
therefore,  they  had  transferred  this  debt,  and  parted  with  all 
their  interest  in  it,  there  was  no  longer  anything  remaining 
in  them  to  which  the  lien  could  attach  or  be  an  incident 
Therefore,  ex  necessitatey  it  became  extinct. 

The  fact  that  they  indorsed  the  note,  and  as  indorsers  were 
subsequently  compelled  to  pay  the  note,  can  make  no  differ- 
ence. Their  liability  as  indorsers  arose  from  their  contract 
with  the  bank,  and  not  with  the  owners  of  the  boat,  and  their 
subsequent  payment  of  the  note  under  it  could  not  bring 
again  into  life  that  which  was  extinct. 

Libel  dismissed,  each  party  to  pay  half  the  costs. 
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MICHAEL  WEAVER  bt  al.,  Ownebs  of  thb  Sohooneb 

Glovkb,  v.  THOMAS  WALTON. 

DisTMOT  OouBT — Northern  District  of  Ohio — October 

Term,  1875. 

In  Admiraltt. 

LiABnjTT  of  Ck)N8iai7EE  fob  Demubragb. — In  a  port  where  the  ens- 
torn  is  that  all  grain  shall  be  unloaded  at  an  elevator,  and  that  each 
vessel  shall  take  its  turn  in  the  order  of  arrival,  the  consignee  is  not 
liable,  in  the  absence  of  such  stipulation  in  the  bill  of  lading,  for  delay 
of  the  vessel  while  waiting  its  turn  at  an  elevator,  -nor  for  further  delay 
because  the  grain  was  too  wet  to  be  received,  nor  for  delay  caused  by  the 
breaking  of  the  machinery  of  the  elevator. 

WUleyj  Cary  c&  Terrell,  for  libellants. 

PrenMss  cfe  Vorce,  for  consignees. 

Sherman,  J. — The  libel  in  this  ease  was  filed  to  compel 
the  payment  of  demun^age  by  the  consignee,  Thomas  Walton, 
for  seven  days  detention  of  the  schooner  Glover,  in  unload- 
ing a  cargo  of  barley  in  the  port  of  Cleveland.  The  bill  of 
lading  was  in  the  usual  form,  but  did  not  provide  for  "lay" 
days,  nor  for  compensation  for  detention.  It  was  general  in' 
its  form,  such  as  is  customary  on  these  lakes.  From  the 
proof,  it  appears  that  the  vessel  arrived  at  10  o'clock  A.  M., 
on  Wednesday,  October  4th,  and  was  forthwith  reported  to 
Thomas  Walton,  the  consignee;  that,  upon  inquiry,  both  by 
Walton  and  the  captain,  no  elevator  could  be  found  in  the 
port  that  would  agree  to  unload  her  before  the  next  Friday ; 
that,  on  Friday,  the  6th,  the  vessel  was  at  the  Erie  elevator 
and  commenced  unloading,  but  the  cargo  of  barley  was  found 
to  be  wet,  caused  by  leaking  through  the  hatches,  and  they 
therefore  ceased  unloading;   that  by  the  next  Tuesday  the 
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barley,  by  throwing  open  the  hatches  and  by  other  means, 
became  dry  enough  to  commence  unloading;  that  about  one- 
half  was  unloaded,  when  some  of  the  machinery  of  the  eleva- 
tor broke,  and  that  the  barley  was  not  entirely  unloaded 
until  Thursday.  It  was  also  established  by  the  proof  that  it 
was  a  general  and  uniform  custom  along  the  lakes,  including 
this  port,  that  the  consignee  should  have  twenty-four  hours 
after  the  arrival  of  a  vessel  at  the  docks,  to  provide  a  place  and 
prepare  for  its  unloading;  that  all  grain  should  be  unloaded 
by  means  of  an  elevator,  and  that  in  unloading  at  an  elevator 
every  vessel  should  take  its  turn  in  the  order  of  its  arrival 

Under  this  state  of  facts  the  libellants,  on  the  one  hand, 
claim  to  recover  damages  for  the  detention  of  the  vessel  at 
the  rate  of  $75  per  day,  the  agreed  value,  and  on  the  other 
hand  the  claimant  and  consignee  claim  that  he  is  not  liable 
for  such  detention,  as  it  was  not  caused  by  his  fault  or  neglect. 
The  liability  of  the  consignee  in  this  action  turns  upon  the 
question,  whether  the  law  imposes  upon  him  the  payment  of 
damage  when  the  detention  was  not  caused  by  his  actual 
fault  or  neglect.  Originally  it  was  held  that  damage  could 
only  be  recovered  when  it  was  expressly  stipulated  for  in  the 
contract  for  aflreightment  or  bill  of  lading;  but  of  late  years 
it  is  established  that  it  may 'also  be  recovered  when  there  is  a 
breach  of  an  implied  covenant  or  duty  on  the  part  of  the 
consignee.  In  former  times,  all  charter  parties  and  bills  of 
lading,  stipulated  on  behalf  of  the  freightors  or  consignees, 
that  a  certain  number  of  days  should  be  allowed  for  unload- 
ing, and  that  after  their  expiration,  an  agreed  price  per  day 
should  be  paid  for  demurrage.  The  courts  before  whom  such 
contracts  came,  uniformly  held  that  the  consignee  was  liable 
for  such  demurrage,  no  matter  for  what  reason  or  whose  fault 
caused  the  detention.  They  so  held,  because  it  was  the  con- 
tract of  the  parties,  but  chiefly  because  it  was  a  contract 
mutually  entered  into,  and  the  consignee  could  have  provided 
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for  a  large  number  of  days,  or  could  have  stipulated  against 
a  liability  for  delay  caused  by  means  and  occurrences  over 
which  he  had  no  control.  2  Camp.  352;  12  East,  179; 
Parsons  on  Shipping,  314.  In  other  cases,  where,  according 
to  modem  usage,  there  is  no  stipulation  for  "  lay  days "  or 
demurrage  in  the  charter  party  or  bill  of  lading,  the  courts 
uniformly,  both  in  England  and  America,  hold  that  where 
there  is  no  express  stipulation  as  to  the  time  of  unloading,  a 
consignee  is  not  liable  for  delays  occurring  without  his  fault, 
or  a  failure  on  his  part  to  comply  with  some  of  the  obliga- 
tions imposed  on  him  by  law,  or  a  custom  of  the  port  as  to 
unloading.  2  Camp.  483 ;  Id.  488.  Chief  Justice  Mansfield 
in  the  last  case  said:  "Here  the  law  could  only  raise  an  im- 
plied promise  to  discharge  the  ship  in  the  usual  and  custom- 
ary time  for  unloading  such  a  cargo.  That  has  been  rightly 
held  to  be  the  time  within  which  a  vessel  can  be  unloaded  in 
her  turn  into  the  bonded  warehouses."  The  same  doctrine  is 
fully  sustained  in  Abbott  on  Shipping,  311,  312,  313.  Also, 
in  1  Benedict's  Eep.  105,  and  2  Benedict's  Eep.  14;  5 
Cush.  18.  In  Strong  v.  A  Qiuintity  of  Wheat,  in  the  United 
States  District  Court,  Northern  District  of  New  Tork,  in  man- 
uscript. Judge  Hall  held  that  a  master  of  a  vessel  was  bound 
to  know  the  custom  of  a  port  to  which  he  conveyed  a  load  of 
grain,  and  if  the  custom  prevailed  at  the  port  that  all  grain 
should  be  unloaded  at  an  elevator,  and  that  the  vessel  should 
wait  its  turn,  that  the  custom  entered  into  and  became  part  of 
the  contract,  and  that  the  master  was  bound  by  that  custom. 
This  distinction  between  the  liability  of  consignees,  when 
"lay"  days  and  demurrage  are  provided  for  in  bills  of  lading, 
and  their  liability  where  they  are  not  mentioned  and  provided 
for,  is  fully  recognized  in  all  the  reported  cases.  It  is  not 
recognized  in  rather  a  popular  elementary  work,  because  of 
the  w^ell  known  carelessness  and  want  of  research  by  its  re- 
puted author,  and  hence  has  grown  up  an  extended  misappre- 
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hension  of  the  law  on  this  subject.  Beai*mg  in  mind  this 
distinction,  and  the  fact  that  this  bill  of  lading  was  a  genertU 
one,  with  no  provision  for  "lay"  days  or  demurrage,  the 
question  arises,  did  Walton,  by  his  neglect  or  fault,  cause 
detention  of  this  vessel?  The  detention  from  Wednesday  to 
Friday,  in  waiting  its  turn  to  get  to  the  elevator,  was,  accord- 
ing to  the  above  authorities,  and  especially  that  from  Judge 
Hall,  of  the  Northern  District  of  New  York,  a  part  of  the 
contract,  was  in  compliance  with  the  custom  of  the  port,  and 
Walton,  the  consignee,  was  not  liable.  On  Friday,  after  the 
elevator  commenced  to  take  in  the  cargo,  finding  the  barley 
was  wet,  its  managers  refused  taking  it  in  until  it  was  dried. 
The  libellant  claims  that  the  elevator  stopped  taking  it  in 
because  of  the  orders  of  Walton,  who  wanted  to  consult  the 
insurance  company.  The  captain  of  the  vessel  so  swears. 
Walton  swears  the  contrary,  and  states  positively  that  the 
elevator  people  refused  to  take  it  because  of  its  condition. 
The  burden  of  the  proof  of  the  fact  is  on  the  libellant,  but 
the  testimony  is  balanced,  and  I  must  assume  that  Walton 
did  not  order  as  claimed.  If  so,  then  the  detention  of  the 
vessel  from  Friday  to  the  next  Tuesday  was  not  Walton's 
fault,  but  rather  the  fault  of  the  master  of  the  vessel,  who 
permitted  his  cargo  to  become  wet  by  the  defective  state  of 
his  hatches.  Nor  was  it  Walton's  fault  that  the  vessel  was 
further  delayed  until  the  next  Thursday  in  consequence  of 
the  breaking  of  the  machinery  of  the  elevator,  while  it  was 
engaged  in  taking  in  the  barley.  The  master  was  aware  of 
well  known  and  uniform  custom  in  all  the  ports  of  the  lakes, 
that  grain  is  only  unloaded  from  a  vessel  by  and  through  an 
elevator,  and  that  such  was  contemplated  when  he  made  his 
contract,  and  therefore  he  takes  upon  himself  all  the  risks 
and  accidents  incident  to  such  a  method  of  imloading. 

I  am  of  opinion,  therefore,  that  Walton,  the  consignee,  is  not 
liable  in  this  action.     The  libel  will  be  dismissed  with  co^. 
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1875. 

BEMOYAL  OF  OATJBES — ACT  OF  1876  —  TIME  WHEN  0AT7SB  MAY  BE 

BEMOYED. 

1.  By  the  proyisions  of  Section  8,  Act  of  1875,  a  cause  pending  when 
the  act  was  passed  may  be  removed  to  the  Federal  from  the  State  court, 
if  '*  at  or  before  the  first  term  at  which  said  cause  could  be  first  tried '' 
after  the  passage  of  the  act  the  petition  and  bond  are  filed.  It  was  so 
held  in  a  case  where  there  had  been  a  trial,  and  a  new  trial  was  granted 
before  the  act  passed. 

On  the  25th  day  of  March,  A.  D.  1867,  suit  was  brought 
by  the  plaintiffs  against  the  defendants  in  the  Court  of  Com- 
mon Pleas  of  Ohio,  to  recover  the  sum  of  $10,000  deposited 
with  the  defendants  as  indemnity  for  acceptance  by  them  for 
the  accommodation  of  the  Stubenville  and  Indiana  Railroad 
Company,  and  which  the  plaintiffs  claim  the  defendants 
became  liable  to  pay  to  them.  Attachments  were  issued,  and 
certain  property  was  attached. 

On  the  18th  day  of  May,  1867,  the  defendants  filed  the 
motion  to  remove  the  cause  into  the  Circuit  Court  of  the 
United  States.  Upon  the  hearing  of  the  motion  it  appeared 
that  one  of  the  plaintiffs  was  a  citizen  and  resident  of  Illinois, 
and  one  a  citizen  and  resident  of  Minnesota.  The  motion 
was  overruled.  Thereupon  the  parties  made  up  the  issues  in 
said  Court  of  Common  Pleas,  and  at  the  April  term,  1873,  a 
jury  was  waived  and  the  case  submitted  to  the  court,  and 
judgment  rendered  in  favor  of  the  defendants.  The  plaintiffs 
\v€re  awarded  a  second  trial,  amendments  were  made  to  the 
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pleadings,  and  the  cause  was,  at  the  November  term,  1874, 
tried  before  a  jury,  and  a  verdict  had  for  the  plaintiffs.  At 
the  same  term  the  verdict  was  set  aside,  and  the  cause  was 
continued  till  the  January  term,  1875.  On  the  25th  of  Jan- 
uary the  cause  was  continued.  At  the  same  term,  on  April 
25,  1875,  this  order  was  set  aside,  and  a  petition  was  filed  by 
the  defendants  praying  for  a  removal  of  the  cause  to  the  Circuit 
Court  of  the  United  States,  under  the  provisions  of  the  act 
of  Congress  of  March  3, 1875.  Bond  with  good  security  was 
also  filed.  The  grounds  of  removal  were,  that  the  defendants 
were  citizens  and  residents  of  the  State  of  Maryland,'  and 
that  one  of  the  plaintiffs  was  a  resident  of  the  State  of  Illi- 
nois, one  a  citizen  and  resident  of  Minnesota,  and  the  other  a 
citizen  and  resident  of  Ohio.  The  application  was  resisted  on 
the  ground  that  the  case  did  not  come  within  the  provision  of 
the  act  of  March  3,  1875,  because  not  filed  with  the  court  at 
or  before  the  first  term  at  which  the  cause  could  be  tried,  and 
before  the  trial  thereof.  On  the  hearing  of  this  petition,  the 
court,  for  the  reason  that  the  action  was  triable,  and  was 
actually  tried  in  said  court  before  the  passage  of  the  Act  of 
Congress,  overruled  said  motion.  On  the  12th  day  of  May, 
1874,  the  defendants  filed  in  this  court  a  transcript  of  the 
record  and  proceeding  in  said  cause.  On  the  6th  day  of 
October,  a  motion  was  filed  to  strike  the  case  from  the  docket 
for  want  of  jurisdiction  in  this  court, 

Mr,  Oranger^  of  Muskingum  county,  and  Mr.  E,  F. 
Hunter^  for  the  motion. 

A.  Q.  Thnj/rmam,^  opposed. 

Swing,  J. — The  disposition  of  this  motion  involves  the 
construction  of  the  second  and  third  sections  of  tlie  Act  of 
Congress,  passed  March  3,  1875,  providing,  etc.    The  second 
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section  of  that  act  provides:  "That  any  suit  of  a  civil  nature, 
at  law  or  in  equity,  now  pending  or  hereafter  brought  in  any 
State  court  whei*e  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  $500,  and  arising  under  the  Con- 
stitution or  law  of  the  United  States;  *  *  *  or,  in  which 
there  shall  be  a  controversy  between  citizens  of  different 
States,  etc.,  either  party  may  remove  said  suit  into  the  Cir- 
cuit Court  of  the  United  States  for  the  proper  district.  And 
when  in  any  suit  mentioned  in  this  section  there  shall  be  a 
controversy  which  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  as  between  them, 
then  either  one  or  more  of  the  plaintiffs  as  defendants  actu- 
ally interested  in  such  controversy  may  remove  said  suit 
into  the  Circuit  Court  of  the  United  States  for  the  proper 
district." 

The  third  section  provides:  "That  whenever  either  party, 
or  any  one  or  more  of  the  plaintiffs  or  defendants  entitled  to 
remove  any  suit  mentioned  in  the  next  preceding  section, 
shall  desire  to  remove  such  suit  from  a  State  court  to  the 
Circuit  Court  of  the  United  States,  he  or  they  may  make  and 
file  a  petition  in  such  suit  in  such  State  court  before  or  at 
the  term  at  which  said  case  could  be  tried,  and  before  the 
trial  thereof." 

The  remaining  part  of  the  section  refers  to  the  bond  and 
proceedings  on  removal. 

It  is  not  denied  that  the  amount  involved  in  this  caae,  and 
the  citizenship  of  the  parties,  were  within  the  requirements 
of  the  second  section.  The  amount  was  over  $500.  The 
controversy  was  between  citizens  of  different  States,  and  the 
suit  was  pending  in  a  State  court  at  the  time  of  the  passage 
of  the  Act  of  Congress,  possessing  every  element  to  authorize 
its  removal  to  the  Circuit  Court  of  the  United  States. 

The  third  section  simply  provided  the  time  when  and  the 
mode  in  which  the  application  shall  be  made  for  such  re- 
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moval,  and  the  steps  necessary  to  accomplish  it.  The  mode 
is  to  be  by  petition  to  the  State  court,  and  the  time  is  before 
or  at  the  term  at  which  said  cause  could  be  first  tried,  and 
before  the  trial  thereof. 

The  facts  found  by  the  learned  judge  of  the  State  court 
show  that  the  petition  was  properly  filed,  and  all  the  neces- 
sary steps  taken  in  accordance  with  the  provisions  of  the 
third  section,  and  that  the  petition  was  filed  before  or  at  the 
term  at  which  said  cause  could  be  tried  after  the  passage  of 
said  Act  of  Congress.  And  if  the  term  referred  to  be  the 
term  after  the  passage  of  the  act,  there  can  be  no  controversy 
in  the  case.  Hie  jurisdiction  must  be  admitted.  That  Con- 
gress had  the  power  to  authorize  the  removal  of  the  cause 
in  its  then  condition  cannot  be  doubted.  Insurance  Com- 
piny  V.  Dwnn^  19  Wall.  214.  Did  they,  by  the  terms  and 
the  spirit  of  this  statute,  so  authorize  its  removal}  The  lan- 
guage of  the  statute  is,  any  suit  now  pending;  in  other 
words,  all  suits  now  pending  of  the  requisites  may  be 
removed,  and  the  length  of  time  which  the  suit  had  been 
pending,  or  the  condition  it  was  in  if  no  final  judgment  had 
been  rendered,  could  make  no  possible  difference  in  the  rea- 
son which  operated  upon  Congress  to  confer  the  jurisdiction, 
as  is  clearly  shown  in  the  reasoning  of  the  court  in  the  case 
of  Insurance  Corrvpany  v.  Dunn. 

The  term  referred  to  is  the  term  at  which  said  cause — 
what^cause?  The  cause  referred  to  in  the  second  section,  to- 
wit:  any  cause  pending  at  the  passage  of  the  act  could  be  first 
tried  after  the  passage  of  the  act,  and  not  the  term,  at  which 
said  cause  could  have  been  tried  long  before  the  passage  of 
the  act. 

The  motion  will,  therefore,  be  overruled. 
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THE  COMMERCIAL  NATIONAL  BANK  OF  CLEVE- 
LAND, .  OHIO,  V.  JOHN  O.   SIMMONS  irr  al. 

CiEcuiT    Court — Nobtherk   Distbiot   of   Ohio — Ja^uabt 

Tkrm,   1876. 


NATIONAL   BANKS  BIGHT  TO   SUB   IN  FEDEBAL   OOUBTS. 

A  national  bank  does  not  sne  \>j  virtue  of  anj  right  conferred  bj  the 
Judiciary  Act,  but  because  of  the  right  conferred  by  the  Act  of  1864, 
which  authorized  and  created  it,  and  which  is  its  charter.  The  charter 
of  the  old  bank  of  the  United  States  was  but  a  law  of  the  United  States 
as  the  general  Banking  Act  is.  Nor  does  the  Judiciary  Act  control  the 
power  and  right  of  these  banks  to  sue  in  the  Federal  Courts.  The  limi- 
tations in  the  11th  Section  of  that  Act  as  to  suits  on  assigned  paper  do 
not  apply  to  them. 

The  facts  are  fully  stated  in  the  opinion  of  the  court.      * 
W.  J.  Boardmom^  for  plaintiff. 
Estejp  <&  Bv/rke^  for  defendant. 

"Welkeb  J. — ^This  suit  is  bronght  on  two  promissory  notes 
payable  to  the  order  of  J.  6.  Simmons  &  Co.,  and  indorsed 
to  the  plaintiff. 

The  petition  states  that  the  plaintiff  is  a  corporation  exist- 
ing under  the  laws  of  the  United  States,  and  does  not  state 
that  the  payee  of  the  notes  is  not  a  citizen  of  Ohio. 

The  defendants,  Thompson  and  Mills,  demur  to  the  peti- 
tion, and  assign  three  grounds  of  demurren 
29 


450  CIRCUIT  COURT.  [January, 

The  Com.  Nat.  Bank  of  Cleveland,  Ohio,  v.  John  G.  Simmons  et  al. 

1st — That  it  appears  on  the  face  of  the  petition  in  each  of 
said  causes  of  action,  that  the  court  has  no  jurisdiction  of 
the  defendants,  or  either  of  them,  or  of  the  subject  of  the 
action. 

2d — That  the  plaintiff  and  its  assignor  are  both  residents 
of  the  State  of  Ohio,  and  of  said  district,  and  have  no  legal 
right  to  bring  suit  against  the  defendants  in  this  court. 

3d — For  other  good  and  sufficient  reasons  appearing  on  the 
face  of  the  petition. 

This  demurrer  raises  two  questions: 

1st — ^Whether  the  plaintiff  can  sue  in  this  court,  being 
located  in  the  State  of  Ohio,  and  in  this  district? 

2d — ^Whether,  under  the  Judiciary  Act  of  1789,  and  the 
limitation  of  the  11th  section  thereof,  the  plaintiff  can  sue 
in  this  court  upon  the  promissory  notes  in  petition  described, 
the  assignor  thereof  to  the  plaintiff  being  a  citizen  of  the 
State  of  Ohio,  and  of  this  district. 

In  order  to  dispose  of  the  questions  made,  it  will  be  neces- 
sary to  examine  the  provision  of  the  Act  of  Congress  "to 
pVovide  a  National  currency,  etc.,"  approved  June  3,  1864, 
under  which  the  plaintiff  was  organized,  and  also  the  act  on 
the  same  subject,  approved  in  1863. 

The  59th  section  of  the  Act  of  25th  February,  1863,  pro- 
vides that  "all  suits,  actions  and  proceedings  by  or  against 
any  association  under  the  act,  may  be  had  in  any  Circuit, 
District  or  Territorial  court  of  the  United  States  held  within 
the  district  where  such  association  was  established." 

The  57th  section  of  the  Act  of  1864  provides:  "That 
suits,  actions  and  proceedings  against  any  association  under 
this  act,  may  be  had  in  any  Circuit,  District  or  Territorial 
court  of  the  United  States  held  within  the  district  in  which 
such  associations  may  be  established,  or  in  any  State,  or 
municipal  court  in  the  county  or  city  in  which  such  associa- 
tion is  located  having  jurisdiction  in  similar  cases." 
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It  is  claimed  by  the  defendants  that  nnder  this  section  as 
amended,  suit  can  not  be  brought  bj  National  banks  in  the 
State  in  which  they  are  established.  That  it  only  applies 
to  snits  against  such  associations.  That,  it  is  true,  would 
seem  to  be  the  provision  of  the  section. 

But  the  Supreme  Court  of  the  United  States  in  the  case 
of  Kennedy  v.  CHhson  et  al.y  8.  Wallace,  498,  have  given  a 
construction  of  these  two  sections  that  is  binding  upon  this 
court.  Justice  Swayne,  delivering  the  opinion  of  the  court, 
says: 

"The  59th  section  of  the  Act  of  February  25th,  1863, 
provides  that  all  suits  by  or  against  such  associations,  may 
be  brought  in  the  proper  courts  of  the  United  States,  or  of 
the  State.  The  57th  section  of  the  Act  of  1864  relates  to  the 
same  subject,  and  revises  and  enlarges  the  provisions  of  the 
59th  section  of  the  preceding  act.  In  the  latter,  the  word 
by,  in  respect  to  such  suits,  is  dropped.  The  omission  was 
doubtless  accidental.  It  is  not  to  be  supposed  that  Congress 
intended  to  exclude  the  associations  from  suing  in  the  courts 
where  they  can  be  sued.  The  difference  in  language  in  the 
two  sections  is  not  such  as  to  warrant  the  conclusion  that  it 
was  intended  to  change  the  rule  prescribed  by  the  Act  of 
1863.  Such  suits  may  still  be  brought  by  the  associations 
in  the  courts  of  the  United  States.  If  this  be  not  the  proper 
construction,  while  there  is  provision  for  suits  against  the 
associations,  there  is  none  for  suits  by  them  in  any  court." 

Again,  in  10  Wallace,  605,  The  National  Bank  of  Boston 
sued  a  State  bank  of  the  same  State  in  the  Circuit  Court  of 
Massachusetts,  and  the  action  was  maintained.  This  case 
recognizes  the  construction  given  to  these  sections  by  Justice 
SwAYNE  by  entertaining  jurisdiction  in  that  case. 

We  may  then  regard  the  section  as  reading  by  or  against, 
and  authorizing  suit  by  or  against  these  associations. 

It  is  claimed  also  by  defendants  that  the  67th  section  only 
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provides  for  suits  under  or  authorized  by  the  act,  that  is  for 
liabilities  under  the  act.  This  is  not  tenable.  The  words 
"under  this  act"  refer  to  and  apply  to  associations  under  the 
act,  as  descriptive  of  the  parties  authorized  to  sue  or  be  sued, 
and  not  to  liabilities  or  causes  of  action. 

We  now  come  to  the  second  question  made,  and  a  very 
important  one,  and  about  which  there  well  may  be  difference 
of  opinion.  I  have  examined  it  with  much  care,  in  order  to 
arrive  at  a  correct  conclusion,  and  feel  well  satisfied  at  the 
conclusions  to  which  I  have  arrived. 

Suppose  the  plaintiff  has  the  right  to  sue  generally  in  this 
court  as  we  have  determined,  has  it  the  right  to  sue  on  prom- 
issory notes  assigned  to  it  by  a  resident  of  the  district? 

I  can  find  no  adjudicated  case  under  the  banking  law, 
settling  this  question. 

The  11th  section  of  the  Judiciary  Act  of  1789,  after  stat- 
ing that  Circuit  courts  shall  have  jurisdiction  in  civil  cases, 
etc.,  in  all  cases  where  the  auit  is  between  a  citizen  of  the 
State  where  "  the  suit  is  brought,  and  a  citizen  of  another 
State,"  provides  "nor  shall  any  District  or  Circuit  court  have 
cognizance  of  any  suit  to  recover  the  contents  of  any  prom- 
issory note  or  other  chose  in  action  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange." 

I  find  two  cases  in  9th  Wheaton,  decided  by  the  Supreme 
Court  under  a  similar  question  made,  which  arose  under  the 
charter  of  the  old  United  States  Bank. 

In  the  first  case,  9  Wheaton,  740,  Oahom  v.  The  United 
States  BanJc^  it  is  decided  that  the  charter  of  the  bank  con- 
fers on  the  bank  the  right  to  sue  in  any  Circuit  Court  of  the 
United  States.  In  delivering  the  opinion  in  this  case.  Chief 
Justice  Marshall  says: 

The  charter  of  incorporation  not  only  creates  it,  but  gives 
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it  every  faculty  which  it  possesses.  The  power  to  acquire 
rights  of  any  description,  to  transact  business  of  any  descrip- 
tion, to  make  contracts  of  any  description,  to  sue  on  those 
contracts,  is  given  and  measured  by  its  charter,  and  that 
charter  is  the  law  of  the  United  States.  This  being  can 
acquire  no  right,  make  .no  contract,  bring  no  suit,  which  is 
not  authorized  by  a  law  of  the  United  States.'' 

Another  case  was  decided  at  the  same  term  of  the  Supreme 
Court:  9  Wheaton,  905,  The  United  States  Bank  v.  The 
Planters?  Bank  of  Georgia.  The  suit  was  originally  brought 
by  the  United  States  Bank  against  defendant  in  the  Circuit 
Court  for  the  District  of  Georgia  upon  notes  payable  to  a 
citizen  of  Georgia,  and  indorsed  and  transferred  to  the  bank. 
The  defense  set  up  was  that  the  court  had  no  jurisdiction 
under  the  11th  section  of  the  Judiciary  Act,  or,  rather,  the 
limitation  to  it. 

In  delivering  the  opinion  of  the  court,  Chief  Justice 
Mabshall  says: 

"We  proceed  next  to  inquire  whether  the  jurisdiction  of 
the  court  is  ousted  by  the  circumstance  that  the  notes  on 
which  the  suit  was  instituted  were  made  payable  to  citizens 
of  the  State  of  Georgia.  The  words  of  the  Judiciary  Act, 
§11,  are:"  (He  then  quotes  the  part  of  the  act  above 
quoted,  being  the  limitation,  and  says:)  "This  is  a  limita- 
tion on  the  jurisdiction  confen^ed  by  the  Judiciary  Act.  It 
was  apprehended  that  bonds  and  notes  given  in  the  usual 
course  of  business  by  citizens  of  the  same  State  to  each 
other,  might  be  assigned  to  citizens  of  another  State,  and 
thus  render  the  maker  liable  to  a  suit  in  the  Federal  courts. 
To  remove  this  inconvenience,  the  act  which  gives  jurisdic- 
tion to  the  courts  of  the  Union  over  suits  brought  by  the 
citizen  of  one  State  against  the  citizen  of  another,  restrains 
that  jurisdiction  where  the  suit  is  brought  by  an  assignee  to 
cases  where  the  suit  might  have  been  sustained,  had  no 
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assignment  been  made.  But  the  bank  does  not  sue  in  virtue 
of  any  right  conferred  by  the  Judiciary  Act,  but  in  virtue  of 
the  right  conferred  by  its  charter.  It  does  not  sue  because 
the  defendant  is  a  citizen  of  a  different  State  from  any  of 
its  members,  but  because  its  charter  confers  upon  it  the  right 
of  suing  its  debtors  in  a  Circuit  Court  of  the  United  States. 
*  *  *  There  is,  consequently,  scarcely  a  debt  due  to  the 
bank  for  which  a  suit  could  be  maintained  in  the  Federal 
court,  did  the  jurisdiction  of  the  court  depend  on  citizenship. 
A  general  power  to  sue  in  any  Circuit  Court  of  the  United 
States,  expressed  in  terms  obviously  intended  to  comprehend 
every  case,  would  thus  be  construed  to  comprehend  no  case. 
Such  a  construction  cannot  be  the  correct  one.  We  think,  then, 
that  the  charter  gives  to  the  bank  a  right  to  sue  in  the  Circuit 
Courts  of  the  United  States,  without  regard  to  citzenship." 

Now  let  us  examine  the  banking  law  itself  under  which 
the  plaintiff  was  organized. 

Sec.  8,  of  the  Act  of  1864,  provides:  "That  every  associa- 
tion formed  pursuant  to  the  provisions  of  this  act,  shall, 
from  the  date  of  the  execution  of  its  organization  certificate, 
be  a  body  corporate.  *  *  *  By  such  name  it  may  make 
contracts,  sue  and  be  sued,  complain  and  defend  in  any  court 
of  law  and  equity  as  fully  as  natural  persons,  *  *  *  and 
exercise  under  this  act  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  banking,  by  discount- 
ing and  negotiating  promissory  notes,  drafts,  bills  of  ex- 
change, and  other  evidence  of  debt;  by  receiving  deposits; 
by  buying  and  selling  exchange,  coin  and  bullion;  by  loan- 
ing money  on  personal  security,"  etc. 

Then  follows,  in  the  same  act,'  Sec.  57,  already  quoted, 
providing  "That  suits,  actions,  and  proceedings,  by  or  against 
any  association  under  this  act,  may  be  had  in  any  Circuit, 
District,  or  Territorial  court  of  the  United  States  within  the 
district  in  which  such  association  may  be  established." 
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To  ascertain  the  privileges  and  powers  conferred  npon  the 
banking  associations,  these  sections  are  to  be  taken  and  con- 
strued together.  It  seems  to  me  that  these  privileges  and 
powers  thus  given  in  this  act,  are  as  broad  and  comprehen- 
sive as  those  given  to  the  United  States  Bank  by  its  charter, 
and  referred  to  in  the  case  of  9  Wheaton. 

It  must  be  borne  in  mind  that  in  the  Judiciary  Act  the 
right  to  sue  or  be  sued  mainly  depends  upon  citizenship  of 
the  parties.  That  corporations  are  only  allowed  to  sue  or  be 
sued  in  the  Federal  courts,  under  the  act,  through  the  legal 
fiction  of  citizenship,  arising  from  the  presumption  that  such 
corporations  are  citizens  of  the  States  uuder  whose  laws  they 
are  created.  . 

These  banking  associations,  not  being  created  by  State 
laws,  have  no  State  citizenship  growing  out  of  the  presumed 
residence  of  the  stockholders. 

Under  the  Judiciary  Act,  then,  they  have  no  power  to  sue 
in  Federal  courts,  and  must,  therefore,  derive  it  from  the  act 
creating  them.  Having  no  right  to  sue  under  that  act,  the 
limitation  in  the  11th  section  as  to  suits  upon  indorsed  notes 
and  choses  in  action  does  not  apply;  the  right  to  sue  under 
that  section,  and  the  limitation  thereto,  go  together,  the  one 
controlling  the  other. 

If  the  matter  of  citizenship,  in  reference  to  the  National 
banks,  is  dispensed  with  in  favor  of  such  banks,  then  what 
reason  is  there  for  the  application  of  the  limitation,  as  to 
suits  on  assigned  paper?  That  limitation  is  only  attached  to 
enforce  the  privileges  of  citizenship  and  to  prevent  its  abuse 
in  bringing  suits  in  Federal  courts.  And,  further,  the  banks, 
in  purchasing  notes,  etc.,  only  are  doing  what  the  law  author- 
izes them  to  do. 

I  may,  then,  well  say,  as  was  said  in  the  case  in  Wheaton, 
that  the  bank  does  not  sue  in  virtue  of  any  right  conferred 
by  the  Judiciary  Act,  but  in  virtue  of  the  right  conferred 
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upon  it  by  the  Act  of  1864,  authorizing  and  creating  it,  and 
which  constitutes  its  charter.  The  charter  of  the  old  United 
States  Bank  was  but  a  law,  as  this  general  act  is  a  law  of  the 
United  States. 

The  Judiciary  Act  does  not  control  the  right  and  power  of 
these  banks  to  sue  in  the  Federal  courts. 

The  demurrer  to  the  petition  is  overruled. 


ELIZABETH  OLIPPINGER,  Adm'x  of  the  Estate  of 

John  Ceestkad,  v.  THE  MISSOURI  VALLEY 

LIFE  INSURANCE  COMPANY. 

CiECurr  Court  —  Northern  District  of  Ohio  —  January 

Term,  1876. 

removal   of    causes   from    state    to    federal   courts OON- 

STRUCTION   OF   STATUTES. 

1.  No  action  of  the  State  court  can  confer  or  take  away  the  right  of 
removal.  No  order  of  State  court  for  the  removal  of  the  cause  la  neces- 
sary.   The  right  is  not  dependent  on  the  State  court 

2.  The  Party  Seeking  to  Remove  should  do  what  is  Necessart.— - 
Th.e  party  seeking  a  removal  is  to  do  all  that  is  necessary  to  secure  a 
removal.  Whether  the  State  court  makes  an  order  for  removal  or  not,  he 
can  perfect  the  removal  by  entering  in  this  court,  at  the  proper  time, 
copies  of  the  proper  papers,  and  his  appearance  and  special  bail,  if 
necessary. 

3.  The  Proper  Time. — ^The  proper  time  for  entering  in  the  Circuit 
Court  "  copies  of  the  proper  papers,"  etc.,  is  on  the  first  day  of  the  next 
session  after  the  filing  of  the  petition  for  removal,  affidavits,  etc.  But  if 
the  term  of  the  Circuit  Court,  to  which  the  same  is  removable,  should 
commence  within  twenty  days  after  the  filing  of  the  petition  and  bond  in 
the  Circuit  Court,  still  the  removing  party  is  to  have  twenty  days  to  file 
copy  of  record. 

Motion  by  plaintiff  to  dismiss  and  remand  to  State  court 
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The  facts  are  fully  stated  in  the  opinion. 
/.  PUlars  cfe  C.  M,  HugKeB.^  for  plaintiff. 
Marvin^  Ballard  cfe  liichxx/rdy  for  defendant. 

Welkeb,  J. — The  plaintiff  filed  a  petition  against  the 
defendant  on  a  policy  of  insurance  in  the  Court  of  Common 
Pleas,  in  Allen  County,  on  the  28th  day  of  December,  A.  D. 
1872.  On  the  18th  day  of  January,  1873,  and  before  ap- 
pearance, the  defendant  being  a  non-resident  company,  filed 
a  petition  for  removal  of  the  case  to  the  Circuit  Court  of  the 
United  States,  and  at  the  February  term,  1873,  of  said  court 
filed  the  necessary  affidavit,  and  offered  surety  as  required  by 
the  statute;  at  which  term  the  Common  Pleas  Court  refused 
to  make  an  order  of  removal,  and  dismissed  the  petition,  the 
defendant  excepting  to  the  ruling. 

On  the  19th  of  April,  1873,  the  defendant  filed  its  answer 
in  the  Common  Pleas  to  the  original  petition,  on  which  issue 
at  the  October  term,  1873,  a  trial  was  had,  and  verdict  and 
judgment  entered  for  the  plaintiff.  At  the  same  term  a 
second  trial  was  demanded  and  allowed,  and  bond  given 
therefor,  as  authorized  by  the  statute  of  the  State.  After- 
wards, on  the  19th  of  February,  1874,  an  amended  answer 
was  filed  by  the  defendant  to  the  original  petition  in  said 
court.  On  the  23d  of  February,  1874,  in  term  time,  a  sec- 
ond petition  for  removal  to  this  court  was  filed  by  the  defend- 
ant, alleging  non-residence  of  the  State,  with  proper  affidavit 
alleging  local  prejudice,  and  surety  was  offered,  and  bonc^ 
given,  as  required  by  the  statute,  for  removal.  At  the  May 
term,  1874,  answer  to  petition  for  removal  was  filed  by  the 
plaintiff,  and  on  hearing  the  court  dismissed  the  petition  for 
removal.  At  the  October  term,  1874,  a  second  trial  on  the 
issue  made  in  the  original  case  was  had  in  said  court,  and  a 
verdict  and  judgment  rendered  for  the  plaintiff. 
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On  the  13tli  of  March,  1875,  the  defendant  filed  a  petition 
in  error  in  the  District  Conrt  of  Allen  Connty  to  reverse  the 
judgment  so  lastly  rendered  in  the  Common  Pleas,  alleging 
for  error,  among  other  things,  the  dismissal  of  the  petition 
for  removal  as  aforesaid;  and  at  the  April  term,  1875,  of 
said  District  Court,  that  court  reversed  the  Common  Pleas 
for  the  assigned  error  of  dismissing  said  petition  for  removal. 
At  the  May  term,  1875,  of  the  Common  Pleas,  in  pursuance 
of  the  said  judgment  of  the  District  Court,  that  court  made 
an  order  accepting  the  sureties,  and  ordered  that  no  further 
proceedings  be  had  in  said  court  in  the  case. 

Certified  copies  of  the  pleadings,  etc.,  were  filed  in  this 
court  on  the  26th  day  of  August,  A.  D.  1875. 

The  plaintiff  files  a  motion  to  dismiss  the  case  from  this 
court,  and  remand  the  same  to  the  State  court. 

1st — Because  the  petition,  affidavit,  and  bond  for  th'e  re- 
moval of  the  cause  to  this  court  were  not  filed  in  the  Court 
of  Common  Pleas  until  after  the  trial  of  the  cause. 

2d — Because  the  certified  transcripts  of  the  process,  plead- 
ings, etc.,  were  not  filed  in  this  court  within  the  time  pre- 
scribed in  the  statute  after  the  filing  of  the  petition,  affidavit 
and  bond  for  removal. 

3d — Because  the  removal  of  the  cause  to  this  cotrrt  is 
contrary  to  law,  and  this  court  has  no  jurisdiction  to  try 
and  determine  the  same. 

In  determining  this  motion  it  will  only  be  necessary  to 
examine  the  second  ground  of  the  motion  in  connection  with 
the  third.  As  to  the  time  of  the  filing  of  the  petition  for 
removal  to  this  *  court,  it  is  conceded  that  the  first  petition, 
was  in  time  under  the  Act  of  1789,  and  the  second  under  the 
Act  of  A.  D.  1873,  which  combines  the  preceding  statutes 
on  that  subject  in  the  revised  statutes  then  passed. 

It  would  seem  from  the  fact  that  the  defendant,  after  hav- 
ing filed  the  first  petition  for  removal,  failed  to  file  copies  of 


1876.]  NOETHERN  OHIO.  459 

Elizabeth  Clippinger  y.  The  Missouri  Valley  Life  Ins.  Co. 

the  process,  etc.,  in  this  court,  and  filed  an  answer  in  the 
State  court,  and  there  went  to  trial  on  the  issue  made,  as 
.  well  as  the  filing  of  the  subsequent  petition,  affidavit,  etc., 
for  removal,  in  1874,  that  it  had  waived  any  right  to  file  the 
papers  under  that  petition.  Indeed,  it  is  not  claimed  that  it 
had  such  right. 

.  The  question  then  is,  had  the  defendant  the  right  to  file 
copies,  etc.,  in  this  court  under  the  second  petition?  No 
question  is  made  as  to  whether  the  case  itself  was  a  proper 
one  to  be  removed,  or  that  the  defendant  had  not  brought 
itself  within  the  statute  by  the  filing  of  a  petition  and  affi- 
davit and  offer  of  surety  in  the  State  court,  but  it  is  claimed 
that  it  did  not  file  the  papers  for  removal  in  this  court  within 
the  time  prescribed  by  the  statute. 

Each  of  the  statutes  upon  the  subject  of  removal,  in  force 
at  the  time  the  last  petition  was  filed,  provide  "that  on  fib'ng 
such  petition  and  affidavit,  and  offering  good  and  sufficient 
surety  for  entering  in  such  Circuit  Court  on  the  first  day  of 
its  session  next  to  be  held,  copies  of  the  process,  etc.,  it  shall 
be  the  duty  of  the  State  court  to  accept  surety  and  proceed 
no  further  in  the  case;  and  that  when  said  copies  are  entered 
as  aforesaid  in  the  Circuit  Court,  the  cause  shall  then  pro- 
ceed i».the  same  manner  as  if  it  had  been  brought  there  by 
original  process."  • 

Thus  this  court  obtains  its  jurisdiction  in  such  cases;  and 
thits  the  jurisdiction  of  a  State  court  is  terminated;  that  is 
to  say,  by  a  compliance  on  the  part  of  the  party  seeking  to 
remove  a  cause  with  the  provisions  of  the  Act  of  Congress 
respecting*  such  removals;  and  as  the  jurisdiction  of  this 
court  in  such  cases  is  of  a  purely  statutory  character,  the 
provision  of  the  Act  of  Congress  should  be  strictly  followed 
or  no  juristiction  is  obtained. 

But  it  may  be  urged  that  in  the  case  at  bar,  although  the 
petition  for  removal  was  duly  filed,  supported  by  the  proper 
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affidavits  to  bring  the  application  within  the  provisions  of 
the  Act  of  Congress,  and  good  and  sufficient  surety  waa 
offered,  yet  the  Court  of  Common  Pleas  defeated  or  ob- 
structed defendant's  right  of  l-emoval  by  dismissing  its  peti- 
tion and  refusing  to  accept  the  surety,  and  that  this  operates 
to  excuse  the  defendant  for  its  failure  to  enter  copies,  etc.,  in 
this  court  on  the  first  day  of  its  then  next  session,  and 
enlarge  the  time  within  which  this  may  be  done. 

The  answer  is,  the  Court  of  Common  Pleas  had  no'  power 
to  do  this.  Its  "duty"  is  clearly  defined  by  the  Act  of  Con- 
gress, viz.:  "To  accept  the  surety  and  proceed  no  further  in 
the  cause."  A  failure  or  refusal  to  perform  this  plain  duty 
cannot  defeat  the  right  of  the  defendant  to  remove  the  cause. 
On  this  point  the  language  of  an  eminent  jurist  of  New 
York  is  so  clear  and  comprehensive  that  it  is  adopted  here. 
Says  Judge  Blatcufobd:  "No  action  of  tlie  State  court 
could  either  confer  the  right  or  take  it  away.  The  discretion 
to  be  exercised  by  the  State  court  in  passing  on  the  question 
as  to  whether  the  proper  steps  for  a  removal  have  been  taken, 
and  as  to  whether  the  evidence  thereof  is  sufficient, 'and  as 
to  whether  the  surety  is  good  and  sufficient,  is  a  legal  discre- 
tion," i.  e.,  a  discretion  to  be  exercised  in  a  legal  manner  and 
in  accordance  with  its  "duty."  "No  order  of  the  State 
court  for  the  removal  of  the  cause  is  necessary."  "The  right 
of  the  defendant  to  a  removal  is  not  dependent  on  the  ques- 
tion whether  the  State  court  does  or  does  not  make  an  order 
for  the  removal.  If  it  were  so  dependent,  the  refusal  of  the 
State  court,  in  a  proper  case,  to  make  such  an  order,  would 
make  it  impossible  for  the  defendant  to  secure  the  removal 
except  by  carrying  the  suit  through  the  State  tribunals," 
*  *  *  and  thence  "to  the  Supreme  Court  of  the  United 
States."  Sec.  6  Blatch.  C.  C.  Keports,  117,  118.  This  in- 
terpretation  of  the  acts  of  Congress  stands  uncontradicted 
so  far  as  my  researches  have  extended,  and  is  believed  to  be 
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the  true  one;  and  in  the  conclusions  of  the  learned  judge 
from  the  premises  there  laid  down,  I  am  forced  to  concur. 
He  says:  "If  he  (the  party  seeking  a  removal)  does  all  that 
is  necessary  to  secure  a  removal,  then,  whether  the  State 
court  makes  an  order  of  removal  or  not,  he  can  perfect  the 
removal  by  entering  in  this  court,  at  the  proper  time,  copies 
of  the  proper  papers,  and  his  appearance  and  special  bail,  if 
necessary."  As  will  have  been  seen,  the  proper  time  for 
entering  in  the  Circuit  Court  "  copies  of  the  proper  papers," 
etc.,  was  on  the  first  day  of  the  next  session  after  the  filing 
of  the  petition  for  removal,  affidavit,  etc.  In  this  case  the 
last  petition  for  removal  was  filed  in  the  Court  of  Common 
Pleas  on  the  23d  of  February,  1874.  The  first  day  of  the 
then  next  session  of  this  court  was  the  7th  of  April,  1874, 
and  "copies  of  the  proper  papers"  were  not  filed  in  this 
court  until  the  26th  of  August,  1875,  a  point  of  time  too 
late  to  enable  this  court  to  obtain  jurisdiction  of  the  cause 
in  the  manner  provided  by  the  statute.  Nor  can  the  action 
of  the  Court  of  Common  Pleas  of  Allen  County  be  held  to 
excuse  the  delay,  nor  to  enlarge  the  time  within  which  the 
defendant  might  and  should  have  completed  the  steps  neces- 
sary to  the  removal  of  his  cause  to  tliis  court. 

In  the  Act  of  1875,  which  takes  the  place  of  all  preceding 
statutes  on  this  subject,  we  have  a  legislative  construction, 
that  the  time  of  entering  copies,  etc.,  in  this  court  is  ma- 
terial to  the  jurisdiction  of  this  court.  That  act  provides 
that,  "If  the  term  of  the  Circuit  Court  to  which  the  same  is 
removable  then  next  to  be  holden,  shall  commence  within 
twenty  days  after  the  filing  of  the  petition  and  bond  in  the 
State  court  for  its  removal,  then  the  removing  party  shall 
have  twenty  days  from  such  application  to  file  copy  of  record, 
etc." 

The  motion  is  sustained,  and  cause  stricken  from  the 
docket,  for  want  of  jurisdiction. 
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20,  1876. 

RECEIPTS    FOR    MONET WHEN    BINDING COMPOSITION ^AGREE- 
MENT   TO    ACCEPT    IiroORSED    NOTES PAYMENT    BY    NOTE — 

DEBTOR  NOT  DISCHARGED  TILL  ACTUAL  PAYMENT THE  LEARN- 
ING  ON   RECEIPTS. 

1.  Where  a  composition  was  agreed  apon  under  the  proTisions  of  the 
bankrupt  act,  providing  that  payment  should  be  made  in  indorsed  prom- 
issory notes,  it  was  sustained  on  the  ground  that  this  meant  a  payment  of 
money  under  the  statute. 

2.  The  words  "received  in  full  payment,"  "received  in  ftill  satisfaction," 
or  words  similar  in  sense,  are  not  to  be  construed  as  meaning  absolute 
satisfaction,  when  applied  to  the  taking  of  a  note  or  other  security.  This 
is  a  question  of  fact  and  intention  to  be  deduced  from  all  the  circum- 
stances. 

&  A  resolution  of  composition  will  not  have  the  effect  of  discharging 
the  debtor  until  the  dividend  is  paid,  in  fact,  to  the  creditor. 

4.  Every  instrument  must  be  so  construed  as  to  effectuate  the  presumed 
intention  of  all  parties.  Th^  learning  on  receipts  taken  for  antecedent 
debts,  and  the  legal  effect  of  receipts  in  general,  discussed. 

This  was  a  proceeding  under  the  bankrupt  act  between 
debtor  and  creditor,  to  compromise  the  former's  indebted- 
ness. A  "  resolution  of  composition  "  having  been  adopted 
by  which  the  creditors  agreed  "  to  accept  the  sum  of  twenty 
cents  on  the  dollar  in  full  satisfaction  and  discharge,  provided 
the  said  sum  be  paid  as  follows:  six-month  notes  of  the 
debtor  indorsed  by,"  etc.,  "  as  security,"  the  District  Court 
on  the  motion  made  an  order  to  record  the  same. 

E.  K.  Roberts  &  Co.,  creditors,  having  refused  to  sign  the 
resolution,  filed  a  petition  to  review  the  said  order  on  the 
ground  that  it  did  not  provide  for  payment  in  money. 
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Julian  G.  Dickinson^  for  creditor. 
Wm.  Jennison^  for  bankrupt. 

Emmons,  J. — The  only  error  urged  upon  this  bill  of  review 
is  that  the  resolution  of  composition  provides  for  a  payment 
in  indorsed  promissory  notes,  whereas  the  statute  requires  it 
shall  be  in  money.  Literally  interpreted  it  is  subject  to  the 
criticism  made.  It  does  provide  expressly  that  the  payment 
shall  be  made  by  the  delivery  of  certain  indorsed  promissory 
notes.  If  we  can  not  construe  this  to  mean  a  payment  in 
money,  the  "resolution"  must  be  rejected.  We  think,  with- 
out any  violation  of  familiar  rules  of  interpretation,  wo  can 
read  this  language  as  importing  such  payment,  notwithstand- 
ing its  apparent  literal  meaning  to  the  contrary.  The 
circumstances  in  which  these  words  are  employed,  show  that 
the  w^ord  "payment"  is  not  to  be  understood  in  its  literal 
absolnte  signification. 

Did  not  peculiar  circumstances  constrain  us  to  put  in  acess- 
ible  form  the  reasons  for  our  ruling,  we  should  not,  pressed 
as  we  are  with  other  duties,  feel  obliged  to  do  so.  We  are 
informed,  however,  the  legality  and  effect  of  these  proceed- 
ings are  questioned  in  other  tribunals;  and  we  assume  that 
the  construction  which  we  give  them  here  will  be  adopted 
there.  In  the  midst  of  jury  trials,  acting  also  for  the  district 
judge,  to  dispose  of  a  long  list  of  certified  admiralty  cases, 
as  well  ad  those  upon  appeal  and  the  whole  business  of  the 
bankruptcy  court,  it  is  impossible  for  us  to  do  more  than 
simply  link  together  what  is  mere  memoranda  from  which 
our  oral  judgment  was  delivered.  The  few  moments  we  can 
spare  from  three  sittings  a  day  will  not  enable  us  to  condense 
these  suggestions  or  avoid  considerable  repetition.  What 
little  we  have  done  could  by  no  possibility  have  been  accom- 
plished had  we  not  received  some  very  exceptional  and  very 
efficient  aid  from  the  learned  counsel  of  the  bankrupt. 
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Had  the  resolution  come  before  us  in  different  circnmstan- 
ces,  and  where,  without  great  injury,  we  could  have  caused 
another  to  be  adopted  in  its  stead,  we  should  have  preferred 
its  rejection  on  account  of  the  impolicy  of  sanctioning 
doubtful  terms  when  it  is  so  easy  to  comply  with  the  proTis- 
ions  of  the  law.  Litigation  is  naturally  created  by  such  am- 
biguities, and  has  actually  resulted  from  them  in  the  present 
instance.  It  is  with  great  reluctance  that  we  sustain  the 
practice  in  this  case,  notwithstanding  the  many  precedents 
found  in  the  books  for  construing  similar  words  as  we  now 
interpret  these.  We  have  much  reason  to  believe  that  had 
this  point  been  argued  before  the  District  Court  the  proceed- 
ings would  have  been  remitted  to  the  creditors  and  a  new 
resolution  required.  We  hesitated  indeed,  whether,  owing  to 
the  practice  in  that  court,  we  could  listen  to  the  objection  at 
all. 

We  deem  it  unnecessary  to  discuss  the  doctrines,  much 
less  cite  adjudications  in  reference  to  the  interpretation  of 
statutes  and  contracts  generally,  where  the  decisions  are  so 
numerous  in  reference  to  the  very  words  employed  in  this 
resolution  and  the  subject  matter  with  which  it  deals.  They 
are  but  illustrations  of  the  familiar  general  rule  on  which 
they  rest,  that  every  instrument  must  be  construed  to  effectu- 
ate the  presumed  intention  of  the  parties.  It  is  so  in  deeds, 
wills,  personal  covenants,  and  even  judgments  and  statutes. 
In  reference  to  them  all,  the  same  language  in  numerous  in- 
stances has  been  held  to  bear  wholly  different  meanings, 
according  to  the  circumstances  in  which  it  is  employed.  The 
learning  upon  this  subject  is  so  full  and  so  familiar  that  its 
citation  and  discussion  would  be  quite  out  of  place.  We 
shall  do  no  more  than  refer  to  a  very  small  portion  of  the 
very  great  number  of  English  and  American  judgments 
which  have  declared  that  the  words  "payments,"  "in  satis- 
faction of,"  "in  full  discharge  of,"  and  numerous  other  sim- 
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ilar  Expressions,  when  contained  in  receipts  and  other 
instruments  in  reference  to  antecedent  and  liquidated 
obligations  operate  to  discharge  them,  or  the  contrary,  just 
as  the  circumstances  in  which  they  are  used  indicate  inten- 
tion, and  as  justice  demands.  Tlie  receipt  of  a  promissory 
note  in  payment  of  an  antecedent  debt,  when  a  suit  is  brought 
by  the  creditor  against  his  debtor  in  all  the  States  of  the 
Union  where  they  profess  to  follow  the  common  law,  is  held 
not  to  discharge  the  original  obligation.  This  result  is  de- 
clared in  various  forms  of  expression.  It'  is  sometimes  said 
to  be  a  conditional  payment;  at  others,  that  the  word  payment 
is  not  to  be  understood  in  its  technical  sense,  but  is  intended 
only  to  evidence  the  amount  to  be  paid.  In  those  States 
where  a  diflferent  rule  is  established  they  concede  it  to  be 
peculiar.  If  the  same  receipt  is  given  in  circumstances 
where  it  is  quite  clear  that  the  parties  intended  to  satisfy  ab- 
solutely an  antecedent  debt,  as  where  financial  adjustments 
demand  that  a  mortgage  should  be  discharged,  a  judgment 
satisfied,  a  retiring  partner  who  leaves  the  assets  of  a  firm  in 
the  hands  of  his  previous  associates,  and  numerous  other  in- 
stances where  the  nature  of  the  transaction  shows  that  the 
actual  satisfaction  was  intended;  in  all  such  instances  these 
words  "in  payment  of,"  or  "in  satisfaction  of,"  will  be  ruled 
to  import  what  they  literally  mean.  In  the  construction 
which  we  give  this  resolution,  holding  as  we  do  that  it  does 
not  mean  the  delivery  of  the  promissory  notes  as  payment 
and  a  discharge  of  the  debtor,  we  do  not  approbate  the  ex- 
treme expressions  in  several  of  the  cases  on  this  subject 
which  hold  that  there  must  be  an  express  agreement  in  terms 
to  accept  a  note  in  satisfaction  before  it  will  operate  as  such. 
It  is  a  mere  matter  of  interpretation  in  eac^  instance,  con- 
trolled by  the  circumstances  in  which  the  agreement  is  made. 
1  Smith's  Lead.  Cas.  7th  Am.  Ed.  613,  cites  a  long  list  of 
cases  and  deduces  from  them  the  general  principle  which  the 
30 
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author  supposes  they  sustain.  After  saying  that  the  transfer 
by  a  debtor  to  his  creditor  of  the  note  of  a  third  person  will 
discharge  his  obligation,  if  such  is  shown  to  be  the  intention, 
and  that  such  intention  must  appear  by  the  express  agreement 
of  the  parties,  and  will  not  be  implied  by  the  mere  act  of 
transfer,  adds  (p.  613),  that  "merely  receipting  the  notes  as 
cash,  or  giving  a  receipt  in  full,  or  receipting  the  notes  as 
being  payment  of  the  debt,  will  not  alone  be  sufficient  to 
prove  that  the  notes  were  taken,  not  as  conditional  payment, 
but  as  an  immediate  and  absolute  discharge."  29  Pa.  448, 
Mclntyre  v.  Kennedy.  The  check  of  a  third  person  was 
delivered  to  plaintiff  in  payment  of  an  antecedent  debt.  It 
does  not  appear  that  a  written  receipt  was  given,  but  the 
whole  case  proceeds  on  the  assumption  that,  in  terms,  it  was 
delivered  in  payment.  Woodwabd,  J.,  on  a  very  full  review 
of  the  English  and  American  cases,  approbating  the  summary 
which  we  have  quoted  from  the  American  edition  of  Smith's 
Leading  Cases,  lays  down  the  general  doctrine  that  there 
must  be  either  an  express  agreement  to  receive  in  payment, 
or  facts  aliunde  from  which  such  an  understanding  is  clearly 
to  be  implied.  4  Watts,  308,  MoLughom  v.  Bovard,  A 
draft  in  this  case  was  received  "  for  the  amount  then  due  on 
the  above  judgment."  Gibson,  J.,  in  deciding  that  it  was 
not  a  satisfaction  of  a  judgment,  on  p.  315,  says:  "a  note  or 
bill  taken  in  satisfaction  of  a  precedent  debt  imposes  no 
further  duty  on  the  creditor  than  to  use  reasonable  diligence 
in  obtaining  payment  or  acceptance  by  presenting  it  in  season, 
and  giving  notice  of  its  dishonor  to  the  debtor  from  whom 
it  was  had,  if  he  be  a  party  to  it."  5  Johnson,  68,  Tobey  v. 
Barber.  In  this  case  the  receipt  was  very  positive  in  its 
terms.  It  read:  "Received  of  Barber  $163  on  account  of 
within  lease,  and  in  full  for  the  second  and  third  quarter's 
rent."  It  was  held  to  be  sufficient  to  explain  this  receipt, 
and  to  show  that  the  rent  was  not  paid,  by  simply  proving 
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that  it  was  given  for  the  note  of  a  third  person,  and  that  the 
note  was  dishonored.  9  Johnson,  309,  Johnson  v.  Weedy 
illnstrates^with  what  fullness  the  courts  have  held  this  ques- 
tion to  be  one  of  mere  construction,  in  the  light  of  the  cir- 
cumstances in  which  the  language  of  receipts  and  other 
contracts  have  been  written.  It  is  conceded  everywhere  that 
where  goods  are  sold  and  the  note  of  a  third  person  is  con- 
temporaneously delivered  in  exchange,  the  presumption  of 
law  jmma  facte  is  that  it  is  absolute  satisfaction.  In  this 
case,  however,  a  jury  having  found  that  the  delivery  of  a  note 
in  payment  of  goods  bought  at  the  time  was  not  intended  by 
the  parties  to  be  absolute  payment,  the  court  refused  to  set 
aside  the  verdict;  and  see  2  Caines,  117,  Roget  v.  Merrit. 
In  10  Maryland,  27,  Berry  v.  Griffin^  it  was  held  that  a  re- 
quest to  charge  which  implied  that  as  a  matter  of  law  the 
reception  of  a  note  in  payment  of  a  debt  was^^r  se  an  abso- 
lute satisfaction,  was  erroneous.     It  might  or  might  not  be 

• 

payment  in  fact,  according  to  the  conditions  on  which  the 
receipt  was  given.  5  Rawle,  166,  Perit  v.  Pittfield  et  al., 
was  a  case  where  property  was  delivered  "in  payment  of 
debt."  Although  the  word  payment  was  used,  looking  to  the 
nature  of  the  transaction,  it  was  held  not  to  be  such.  Other 
parts  of  the  case  illustrate  the  liberality  of  the  interpretation 
which  courts  will  indulge,  in  order  to  carry  out  what  the 
parties  intended. 

There  is  a  class  of  cases  which  decides  that  where  upon 
dissolution  of  a  copartnership  the  paper  of  one  member  is 
taken  for  the  debt  of  a  firm,  the  same  words  which  would 
not  import  payment  in  other  circumstances  are  construed  to 
do  BO  in  thefee.  These  judgments  will  illustrate  the  principle 
•we  have  assumed  that  no  form  of  words  will  secure  the  same 
interpretation  in  all  instances.  When  the  motive  is  to  dis- 
charge one  of  several  debtors  when  the  other  assumes  the 
control  of  the  assets  of  the  business,  languajge  indicating  dis- 
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charge  and  satisfaction  will  be  interpreted  so  as  to  effectuate 
the  presumed  intention  of  the  parties.  Smith's  Lead.  Gas.  Vol. 
1,  7th  Ed.  pp.  613,  614,  refers  to  a  number  of  these  judg- 
ments. 6  Barbour,  244,  Van  Eps  v.  Dill<iye^  cites  and  ap- 
proves 12  Johnson,  p.  409,  and  other  cases  which  hold  that 
when  the  paper  of  one  member  of  a  firm  is  given  in  pay- 
ment of  a  partnership  debt,  where  the  other  member  retires 
and  relies  upon  the  discharge  of  his  obligation,  it  will  be 
deemed  absolute  payment.  It  decides,  nevertheless,  even  in 
such  cases,  that  where  there  are  facts  aliunde  showing  it  was 
not  BO  intended  by  the  parties,  such  consequences  will  not 
follow,  and  the  verdict  of  a  jury  finding  there  was  no  pay- 
ment, was  not  disturbed;  and  see  4  Wash.  C.  C.  271,  Harris 
V.  Lindsay;  45  Mo.  150,  DoebUng  v.  Loos,  In  an  action  to 
enforce  a  lien  it  was  urged  that  the  account  was  paid  by  note. 
The  receipt  given  was  as  follows:  "Received  of  Loos  $1300 
in  full  of  all  my  demands  to  date."  It  being  the  note  of  the 
debtor,  tibe  receipt,  it  was  said  was  not  sufficient  evidence  to 
submit  it  to  the  jury.  Had  the  circumstances  been  different, 
the  words  might  have  been  differently  interpreted.  Those 
before  us  in  reference  to  this  "resolution,"  are  quite  as 
strong  as  those  in  45  Mo. ;  and  see  53  111.  309,  Archibald  v. 
Argallj  which  held  on  proper  testimony  that  it  was  a  ques- 
tion of  intention  for  the  jury,  notwithstanding  the  form  of 
papers.  The  following  very  recent  judgments  equally  sus- 
tain the  principle  of  the  CAses  we  have  already  more  particu- 
larly noticed:  45  Miss.  559,  Lear  v.  Friedlander;  33  Iowa, 
406,  Iluse  V.  McDaniel;  43  Ind.  368,  JeweU  v.  Pleah;  33 
Wis.  488,  Matteson  v.  Ellsworth. 

No  State  has  more  fully  applied  the  doctrind  than  Mich- 
igan. It  is  with  much  propriety  that  we  adopt  one  of  its 
rules  of  interpretation  for  this  resolution — being,  as  it  is,  the 
language  of  its  business  men.  1  Doug.  (Mich.)  507,  Gardner 
V.  Oorham,     A  note  and  mortgage  were  received  "in  pay- 
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ment  for  goods,"  Upon  the  trial,  evidence  tending  to  show 
it  was  not  intended  to  receive  them  in  satisfaction,  was  ex- 
cluded. In  reversing  the  judgment  for  this  reason  the  court 
by  Whipple,  J.,  at  page  510  after  laying  down '  the  general 
rule  in  the  most  stringent  form,  say:  "It  is  applicable  alike 
to  a  case  where  the  note  of  the  debtor  or  of  a  third  person  is 
taken."  He  cites  9  Johnson,  310,  and  7  Term,  64,  Owenson 
V.  Morse.  The  8th  Michigan,  494,  Hotchin  v.  SecoTj  also 
goes  upon  the  ground  that  it  is  a  mere  interpretation  of  the 
language  used  by,  and  the  conduct  of,  the  parties.  17  Mich. 
273,  Dvdgeon  v.  Hagga/rty  and  23  Mich.  228,  Bv/rcha/rd  v. 
FrazeVj  announce  the  same  principle. 

The  English  doctrine  is  quite  as  stringent  as  the  American. 
In  the  5th  Term,  513,  Kea/rslake  v.  Morgcm^  a  note  was  re- 
ceived "for  and  account  of  the  debt."  Not  being  paid,  and 
the  collateral  circumstances  failing  to  show  an  intention  to 
discharge,  it  was  held  that  an  action  could  be  maintained  for 
the  original  consideration.  This  case  is  cited  in  1  Meeson  & 
Welsby,  152,  Sa/rd  v.  Rhodes^  with  approval,  and  distin- 
guished, from  the  facts  before  the  court,  where  it  appeared  by 
plea  that  the  note  was  received  in  absolute  satisfaction.  The 
12th  California,  317,  Griffith  v.  Grrogan^  approves  the  general 
principle  that  a  promissory  note  of  a  third  person  is  not  pay- 
ment unless  so  expressly  agreed,  and  says  such  is  the  English 
law,  citing  the  earlier  cases  on  that  subject. 

The  Federal  Cases  are  equally  full  to  the  same  point.  1 
Wash.  C.  C.  328,  Maze  v.  Miller,  A  receipt  was  given  "in 
full  for  property  sold."  Upon  proof  that  a  payment  was 
made  by  note  of  a  third  person  which  was  unavailable,  it  was 
held  the  receipt  was  no  bar  to  an  action.  The  language  of 
the  instrament  was  quite  as  strong  as  that  before  us.  See, 
also,  4  Wash.  C.  C.  271,  Harris  v.  Lindsay;  10  Peters,  558, 
567,  Peter  v.  Beverly.  An  executor  gave  his  note  for  a 
debt  due  from  the  estate.     In  deciding  it  was  no  payment, 
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Thompson,  J.,  says,  "  that  in  no  case  is  the  giving  of  the  note 
of  a  third  person  for  pre-existing  debt,  payment,  unless  it  is 
expressly  so  agreed,  or  is  clearly  to  be  inferred  from  the  facts 
of  the  transaction."  lie  cites,  with  approbation,  11  John- 
son, 513;  14  Id.  404;  2  Gill  &  John.  493,  Glenn  v.  SmUh]  7 
liar.  &  John,  92,  Clapper  v.  Union  Baiik^  in  which  written 
receipts  declaring  the  paper  was  received  in  payment,  were 
construed  to  be  conditional  payment  only. 

Glenn  v.  Smith  is  one  of  the  leading  cases,  and  perhaps  is 
as  fully  argued  as  any  in  the  books.  The  question  was, 
whether  certain  endorsed  notes  constituted  payment  for  the 
property  in  quiestion.  The  receipt  given  was  "for  two  prom- 
issory notes  signed  by  herself  and  indorsed  by  Glenn  &  Co., 
in  payment  of  the  above  account."  After  a  very  full  review 
of  the  English  and  American  adjudications  down  to  the  day 
of  the  judgment,  it  was  held  that  the  word  "payment" 
would  be  interpreted  to  mean  conditional  payment  only. 
The  peculiar  facts  of  the  case  are  relied  upon  to  sustain  this 
reading  of  the  instrument. 

See,  also,  10  Iredell,  p.  385,  Gordon  v.  Price;  2  Story,  C. 
C.  467,  Barque  Chusan^  deciding  that  the  giving  of  a  note 
was  not  to  be  considered  as  a  satisfaction  of  the  cause  of 
action,  says  such  is  the  law  of  New  York,  that  of  England, 
and  so  far  as  he  (Justice  Stoey)  was  informed,  of  every  state 
in  the  Union,  Massachusetts  and  Maine  excepted.  See, 
also,  2  Cliff.  C.  C.  4,  Hie  Kimball;  same  case  on  error,  in 
8  Wallace,  44;  1  Cliff.  420,  Baker  v.  Draper,  and  14 
Howard,  240,  Downey  v.  Ilicks, 

In  view  of  the  many  precedents  for  construing  the  words 
of  this  resolution  in  conformity  with  the  requirements  of  the 
statute,  and  holding  that  they  do  import  a  payment  in  money, 
we  feel  confident  it  is  our  duty  to  do  so.  It  is  part  of  a 
statutory  proceeding  in  which  any  other  meaning  is  unlawful. 
If  it  does  not  mean  this,  it  is  not  within  the  statute  at  all. 
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It  prohibits  any  other  payment  but  one  in  money.  Predica- 
ments are  presented  in  which  that  canon  of  construction  is 
applicable  when  the  instrument  is  to  be  saved,  if  by  any 
possible  interpretation  it  can  be.  To  use  the  language  of 
another  judgment,  "it  is  our  duty  to  approach  the  line 
where  interpretation  ends,  and  interpolation  commences." 

There  is  no  danger  to  creditors,  resulting  from  such  a  con- 
struction. The  composition  will  not  be  effective  to  discharge 
the  debtor  unless  the  amount  agreed  upon  is  actually  paid. 
See  13  National  Banking  Eeg.  129,  In  re  JReiman  and 
Friedlcmder;  In  re  Ilatton^  7,  L.  E.  Ch.  App.  723;  Ed- 
wards  v.  Coombe^  7  L.  E.  Com.  Pleas,  519;  and  the  numer- 
ous American  and  English  adjudications  which  hold  that  in 
all  similar  cases  deeds  of  composition,  and  accord  and  satis- 
faction, must  be  completely  executed  in  order  to  be  operative. 

The  order  of  the  District  Court  to  record  the  "resolution" 
is  affirmed,  without  costs  to  either  party^  as  against  the  other 
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SHARPLEIGH  v.  SURDAM. 

CiBOurr  CouBT — Western  Disteict  of  Teiotessee — Fbbru- 

AEY  15,  1876, 

TAX  TITLK8 EQUITY   JURISDICTION OLOUDfi   ON   TITLE. 

1.  A  court  of  equity  has  jurisdiction  where  the  owner  of  real  estate  is 
in  possession,  an4  the  holder  of  a  tax  title  holds  it  as  a  cloud  over  the 
title,  refusing  to  prosecute  it. 

2.  Within  the  meaning  of  the  Act  of  Ck>ngress,  1862  (U.  8.  Stat  at 
Large),  providing  for  the  collection  of  direct  taxes  in  insurrectionary  dis- 
tricts within  the  United  States,  a  city,  township,  or  subordinate  taxing 
district  within  which  military  authority  shall  have  been  established,  con- 
stitutes a  district  for  the  purpose  of  taxation,  although  not  a  parish  district 
or  county  within  the  meaning  of  the  law  of  the  State,  creating  its  civil 
and  political  divisions  for  other  purposes. 

8.  The  clause  creating  a  penalty  for  non-payment  of  the  tax  is  not  un- 
constitutional as  being  a  discriminating  tax.  Nor  is  it  an  «c  post  facto 
law,  ample  opportunity  being  afforded  to  pay  subsequent  to  the  assess- 
ment. 

4  The  judgment  upon  tax  titles  where  courts  have  refused  to  adminis- 
ter the  political  policy  plainly  indicated  by  the  law,  inducing  the  neces- 
sity of  legislative  interference  with  the  canons  of  construction  set  up  by 
the  courts  reviewed  and  disapproved ;  and  the  rule  announced  that  a  tax 
law  should  be  interpreted  like  any  other  enactment  intended  to  enforce 
political  duties. 

5.  The  cases  which  have  decided  that  enactments  declaring  tax  deeds 
should  be  evidence  of  the  "regularity  of  the  sale,"  meant  the  procedings 
attending  only  the  motion  itself,  and  did  not  include  the  preliminary 
steps  to  authorize  it,  said  not  to  rest  in  sound  principles  of  construction, 
but  were  too  many  in  number  and  from  courts  of  too  high  respectability 
and  authority  to  be  disregarded  by  a  Circuit  Judge  of  the  United  States. 

6.  Those  which  hold  that  clauses  declaring  that  tax  deeds  shall  vest  in 
the  purchaser  a  title  in  fee  simple,  where  no  exceptions  are  named  in  the 
statute,  vest  such  title  only  where  the  statute  is  substantially  complied 
with,  approved  and  distinguished  from  the  case  at  bar. 

7.  A  tax  deed  under  the  Act  of  Congress,  for  the  collection  of  direct 
taxes  within  insurrectionary  districts  (U.  S.  Stat  at  Large,  432),  which 
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provided  that  the  deed  should  be  evidence  of  the  regulai'ity  and  va]i(^ity 
of  the  sale,  should  be  defeated  only  by  proof  of  non-subjection  to  taxa- 
tion, payment  of  the  tax,  or  that  the  land  had  been  subsequently  re- 
deemed, and  can  be  avoided  in  no  other  way.  Irregularities  will  not 
affect  the  validity  of  the  title,  provided  the  proceedings  are  colorable  and 
free  from  fraud,  accident  or  mistake. 

The  facte  sufficiently  appear  in  the  opinion  to  enable  the 
reader  to  comprehend  the  points  decided. 

Smith  ds  Hill  and  SmMh  cfe  Stephens^  for  complainants. 

Smith  (&  Kittredge  and  D.  K.  McRae^  for  defendants. 

Ehmons,  0.  J. — In  all  the  cases  where  the  complainants 
are  in  possession,  judgments  already  rendered  in  the  Federal 
courte  fully  sustain  the  jurisdiction.  In  2  Black.  510,  Gil- 
man  v.  Sheboygan;  6  Wall.  268,  Slater  v.  Maxwell;  11 
Wall.  108,  Dow8  V.  City  of  Chicago;  and  the  New  York, 
Virginia,  and  Illinois  cases,  cited  and  approved  in  them,  the 
irregularity  complained  of  did  not  appear  on  the  face  of  the 
proceedings,  but  extrinsic  evidence  was  necessary  to  show  it. 
When  the  deed  threatened  or  executed  is  made  evidence  by 
the  statute,  and  the  subject  of  the  tax  and  Euit  is  real  estate, 
equity  will  interfere.  The  rule  is  more  extensive,  but  the  part 
applicable  here  alone  is  noticed.  The  New  York,  Virginia  and 
Illinois  cases  approved  by  the  Supreme  Court,  as  explained 
and  since  applied  in  the  courte  which  pronounced  them,  go 
quite  beyond  the  necessities  of  those  now  before  us  where  the 
defendants  are  out  of  possession.  See  57  Barb.  383,  Hanlon 
V.  Supervisors  of  Westchester;  40  N.  Y.  547,  CrooJce  v. 
Andrews.  Those  where  they  have  entered  and  retain  pos- 
session under  their  titles  demand  a  diflferent  remedy.  The 
18  How.  263,  Orton  v.  Smithy  announces  the  familiar  rule 
that  in  order  to  authorize  a  court  of  equity  to  interfere  in 
reference  to  an  asserted  right  to  real  estete,  the  complainant 
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must  be  in  possession,  unless  there  is  ground  of  fraud,  acci- 
dent, mistake,  discovery,  multiplicity  of  suits,  irreparable 
mischief,  or  other  ground  of  equitable  jurisdiction.  In  the 
numerous  cases  cited  for  the  complainants,  generalities  may 
be  found  seemingly^  covering  the  cases  where  complainant  is 
not  in  possession.  But  all  must  be  I'eferred  to  the  circum- 
stances in  reference  to  which  they  are  announced.  Thus 
read,  they  require  possession  in  all  instances  where  there  is 
not  some  other  element  of  equitable  cognizance.  Still,  in 
actual  practice,  the  courts,  desiring  to  aflPbrd  relief,  have 
seized  on  so  many  and  so  slight  circumstances  to  take  cases 
out  of  the  old  rule,  that  they  will  not  enjoin  a  mere  trespass 
where  there  is  ample  remedy  at  law.  As  the  precedents  now 
stand,  there  are  few  exceptions  in  practice  to  the  rule  that  a 
court  will  inquire  into  the  validity  of  a  tax  sale  which  the 
defendant  refuses  to  prosecute,  and  which  he  holds  over  the 
head  of  a  complainant  as  a  cloud  upon  his  title.  There  is  no 
necessity  for  this  remedy  where  the  owner  is  out  of  posses- 
sion arid  may  bring  ejectment  where  there  are  no  special 
circumstances  of  equitable  relief.  We  approve  of  the  rule 
in  11  Mich.  252,  Blackwood  v.  Van  Fleets  and  similar  cases. 

The  language  in  6  Wall.  268,  Slater  v.  MaooweU^  arUe,  is 
quite  capable  of  an  interpretation,  that  in  all  cases  where  ex- 
trinsic evidence  is  necessary  to  show  the  invalidity  of  pro- 
ceedings, the  owner  may  go  into  equity,  and  that  it  is  only 
where  proceedings  are  void  on  their  face  that  the  remedy  is 
wholly  at  law.  This  is  so  at  war  with  what  we  deem  well 
settled  principles  in  this  department  of  the  law,  that  we 
think  no  such  meaning  should  be  imputed  to  the  court. 

Substantially,  it  is  indifferent  upon  which  side  of  a  court 
having  jurisdiction  of  the  subject  and  the  parties,  its  decree 
valid  when  collaterally  questioned,  and  both  being  willing  to 
accept  its  judgment,  a  party  shall  proceed.  But  the  Su- 
preme Court  have  not  so  treated  it.    As  if  it  were  a  question 
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of  power  and  jurisdiction  in  a  plenary  sense,  it  will  aiui 
ajponte  dismiss  proceedings  in  a  court  of  last  resort,  if  a  ma- 
jority of  that  tribunal  deem  the  case  one  more  fit  for  the  law 
side  than  the  equity  side  of  the  court.  See  2  Black.  509, 
Noonan  v.  Lee^  and  19  How.  271,  Hipp  v.  Baling  and 
other  cases  in  that  court.  Looking  to  the  vast  number  of 
irreconcilable  and  conflicting  judgments  in  reference  to  jur- 
isdiction at  law  and  in  equity  in  all  its  departments,  such  a 
rule  ought  to  be  corrected  by  legislation.  We  have  no  doubt 
of  the  jurisdiction  in  this  case. 

The  sixth  section  of  the  Act  of  1862,  U.  S.  Stat,  at  Large, 
Vol.  12,  p.  423,  directs  the  commissioners  to  enter  upon  their 
duties  whenever  the  Commanding  General  of  the  forces  of 
the  United  States  entering  into  any  insurrectionary  Stat^ 
or  district  shall  have  established  the  military  authority 
"throughout  any  parish  or  district  or  county  of  the  same." 

It  is  insisted  that  the  authority  was  not  so  established 
throughout  the  county  in  which  the  City  of  Memphis  is  sit- 
uated, and  that  the  occupation  of  the  city  alone  is  not  suffi- 
cient to  authorize  the  assessment  and  sale  of  this  land  for 
taxes.  We  do  not  go  over  the  conflicting  testimony  in  refer- 
ence to  the  military  situation,  or  deem  it  necessary  to  decide 
that  the  general  orders  of  the  commanding  general  will  in  all 
cases  conclusively  determine  the  establishment  of  military 
authority  within  the  lines  described  in  them.  We  can  con- 
ceive of  cases  where  such  a  rule  would  work  unjust  results. 
The  word  "district"  is  used  in  this  section  not  necessarily  to 
designate  any  civil  division  in  the  State  occupied,  but  as 
synonymous  with  "region,"  "section  of  country,"  or  "local- 
ity occupied."  The  same  word  is  used  in  describing  the 
whole  territory  into  which  the  commanding  general  enters, 
and  the  subjugation  of  parts  of  which  will  authorize  the  tax. 
Within  the  nomenclature  of  the  law  there  is  necessarily  an 
insurrectionary  district,  the  whole  of  which  need  not  be 
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occupied  in  order  to  justify  the  tax.  The  statute  so  provides 
in  express  terms.  We  know  of  no  civil  divisions  in  the  ir> 
surrectionary  States  where  there  were  districts  within  dis- 
tricts. But  this  law  declares  that  where  the  commanding 
general  enters  into  any  State  or  district,  and  within  it  estab- 
lishes the  authority  throughout  any  parish  or  county,  the  tax 
may  be  collected.  Within  this  law  the  occupation  of  the 
entire  City  of  Memphis,  having  a  distinct  municipal  organi- 
zation, is  a  taxing  district.  It  is  not  a  parish  or  a  county;  but 
both  the  title  and  the  reason  of  the  law  show  that  distinct 
political  divisions  and  tax  districts  are  contemplated  by  it. 
This  is  the  most  familar  phrase  in  the  nomenclature  of  the 
tax  laws  of  the  whole  nation.  Its  common  use  and  applica- 
tion has  no  reference  to  the  statutory  or  constitutional  names 
of  civil  divisions  for  other  political  purposes.  "Taxing  dis- 
trict" is  a  phrase  long  known  in  our  elementary  treatises, 
judicial  discussions,  and  statutory  enactments,  to  describe 
the  territory  or  region  into  which,  for  the  purpose  of  assess- 
ment merely,  a  State,  county,  town,  or  other  political  district, 
is  divided;  and  without  going  further  and  saying  what  we 
think  true,  viz.:  that  a  region  of  temtory  permanently  sub- 
dued, although  parts  of  several  political  divisions  in  a  State 
might  constitute  a  district  under  this  law,  we  are  quite  clear 
that  a  whole  city,  municipality,  town,  or  other  civil  division, 
for  the  purposes  of  government  and  taxation,  may  do  so, 
although  not  in  the  statutes  of  the  State  before  known  by 
the  name  of  "parish,  district  or  county."  The  exigency  in 
which  the  assessment  became  lawful,  we  have  no  doubt  ex- 
isted in  this  case.  The  17  Mich.  390,  Wayne  County  v.  City 
of  Detroit;  11  Mich.  63,  AttoTiiey -General  v.  Supervisors 
of  St.  Clair^  and  kindred  cases,  although  not  very  applicable ' 
so  far  as  the  facts  are  concerned,  are  instances  wliere  the 
words  of  laws  have  been  extended  to  include  civil  divisions 
known  in  the  constitution  and  laws  by  other  names* 


1876.]  WESTERN  TENNESSEE.  477 

Sharpleigh  y.  Snrdam. 

The  Ist  section  of  the  act,  12  Stat,  at  Large,  422,  provides 
that,  when  in  any  State  rebellion  shall  prevent  the  collection 
of  the  tax,  the  land  shall  be  charged  with  a  penalty  of  fifty 
per  cent,  in  addition  to  the  assessment.  The  3d  section 
autliorizes  owners  within  sixty  days  after  the  assessment,  to 
redeem  on  paying  the  tax.  By  section  7  they  may  redeem 
after  sale  by  payment  of  the  tax  and  a  penalty  of  ten  per 
cent,  per  annum  interest. 

Tlie  question  raised  by  complainant's  counsel  is,  Can  Con- 
gress impose  this  penalty?  If  it  can,  that  answers  the  objec- 
tion that  the  tax  is  nnequal  and  not  in  proportion  to  the 
census  enumeration.  It  does  not  raise  the  question  of  em 
jpost  facto  laws,  because  there  is  liberty  of  paying  the  tax 
witliin  sixty  days  after  assessment.  It  is  substantially,  when 
read  in  connection  with  the  interpretation  put  upon  it,  in  9 
Wall.  326,  Bennett  v.  Hunter^  which  authorizes  any  person 
interested  to  pay  the  tax,  but  a  penalty  is  imposed  for  delin- 
quency after  the  act  is  enacted.  The  law  itself  applies  to  all 
States  and  districts  coming  within  the  exigencies  described — 
Vermont  as  well  as  Tennessee. 

In  2  Abbott,  94,  Pullen  v.  Kinsinger^  we  had  occasion  to 
consider  a  kindred  subject  in  reference  to  the  power  of  the 
general  government  to  create  special  tribunals  and  exceptional 
modes  of  enforcing  the  performance  of  all  political  duties. 
We  do  not '  desire  to  go  again  over  the  cases,  and  have  no 
doubt  of  the  constitutionality  of  the  penalty  of  50  per  cent. 
It  is  but  a  penalty  and  not  a  discriminating  tax.  The  tax 
without  any  penalty  may  be  paid  after  the  assessment  and 
the  passage  of  the  law.  The  statutes  have  been  several  times 
before  the  Supreme  Court  in  circumstances  calculated  to  pro- 
voke this  objection  if  deemed  tenable.  See  9  Wall.  326, 
Bennett  v.  Hunter;  10  Wall.  464,  Corhett  v.  Nutt^  and  other 
subsequent  cases. 

Tliat  the  sale  was  irregular  we  have  no  doubt.     Tliere  was 
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no  sufficient  advertisement  either  in  time  or  manner.  If  tlie 
statute  did  not  make  the  certificate  conclusive  of  these  things, 
the  title  under  it  would  be  invalid.  We  think,  however,  it 
is  subject  to  be  defeated  only  by  proof  of  the  three  facts 
mentioned  in  the  provision  of  the  7th  section,  and  that  mere 
irregularities  will  not  aflTect  it. 

We  have  no  time  to  go  over  any  considerable  part  of  the 
extraordinary  history  of  American  adjudications  in  reference 
to  tax  titles.  We  shall  briefly  notice  the  leading  cases  cited 
by  counsel,  and  a  few  others  like  them,  to  show  that  they  are 
not  precedents  for  the  judgment  asked  here  by  complainant, 
and  that  there  is  nothing  in  their  history  in  the  least  calcu- 
lated to  induce  the  court  to  adopt  their  spirit  and  rules  of 
interpretation.  We  consider  them  briefly  to  show  why  their 
disregard  of  legislative  intention,  and  their  attempted  admin- 
istration of  political  policies  in  conflict  with  that  plainly  an- 
nounced by  successive  laws,  is  not  only  not  followed,  but 
most  pointedly  rejected.  The  canons  of  interpretation  which 
have  construed  statutes  so  as  manifestly  to  defeat  the  will  of 
the  law  maker  belong  to  departments  t)f  learning  where 
scholastic  refinements  and  subtle  definitions  force  conclusions, 
and  sustain  creeds,  iiTCspective  of  reason  and  practical  truth. 
They  should  have  no  place  in  eflforts  to  ascertain  what  is  the 
rule  of  civil  conduct  prescribed  by  the  supreme  power  in  the 
State. 

In  the  16  Iowa,  508,  Allen  v.  Armstrong^  Dillon,  J.,  says: 
"From  a  comparison  of  the  law  with  adjudicated  cases,  it 
seems  to  have  been  drawn  to  outwit  the  courts,  and  to  pre- 
vent them  from  resorting  to  those  refined  and  astute  con- 
structions so  frequent  in  cases  of  this  kind,"  etc.,  etc.  The 
remark  was  quite  justified  by  the  legislative  and  judicial 
contest  in  that  State. 

In  the  18  Ohio,  400,  Gwynne  v.  Neiswanger^  Judge 
Hitchcock  says,  the  practice  had  prevailed  for  that  State  in 
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that  class  of  cases.to  sell  lands  for  taxes,  until  in  consequence 
of  the  astuteness  of  the  courts  in  declaring  tax  sales  void  for 
the  least  error,  it  came  to  be  understood  that  no  bidder  could 
be  obtained,  and  for  some  years  the  practice  was  discontinued. 
This  difficulty  lead  to  the  stringent  enactments  we  elsewhere 
notice,  and  which  he  said  had  never  injured  any  one  who  duly 
paid  his  taxes.  It  provided  the  deed  should  be  conclusive  of 
all  else  save  the  non-payment  of  the  tax. 

A  kindred  impolitic  severity  has  resulted  in  several  other 
States  from  this  irrational  and  wholly  unprincipled  refusal  on 
the  part  of  judges  to  administer  in  good  faith  the  clearly  ex- 
pressed will  of  the  legislature. 

Blackwell  on  Tax  Titles,  page  88,  after  a  long  review  of 
the  more  extravagant  and  unjustifiable  judicial  interpretations 
of  laws  intended  to  give  efficacy  to  proceedings  to  sell  prop- 
erty for  taxes,  says:  "Where  statutes  have  broken  in  upon 
these  rules  of  construction  set  up,  the  courts  have  discoun- 
tenanced them,  and  given  eflfect  to  the  intent  only  as  mani- 
fested by  the  words  used,  disregarding  the  spirit  of  the  rule 
prescribed,  by  refusing  in  every  instance  to  give  an  equitable 
construction  to  the  statutes."  This,  he  says,  is  commendable 
and  sanctioned  by  reason  and  authority  in  analogous  cases. 
What  analogous  cases  in  the  common  law  authorize  the  judi- 
ciary to  refuse  to  administer  the  true  spirit  of  an  enactment 
because  an  unusual  reading  of  its  language  will  enable  it  to 
set  the  law-making  power  at  defiance,  the  author  does  not  say. 
On  page  71  he  congratulates  the  profession  that  out  of  one 
thousand  cases  in  court,  not  twenty  have  been  sustained.  It 
would  be  difficult  to  induce  a  philosopher  or  upright  statesman 
to  believe  that  this  discreditable  result  was  owing,  in  all  cases, 
to  the  greater  intelligence  and  higher  character  of  the  courts 
as  contrasted  with  the  makers  and  administrators  of  the  laws. 
In  modem  times  judges  of  great  ability  have  frankly  con- 
ceded that  in  a  large  degree  it  has  sprung  from  an  unwar- 
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ranted  encroachment  of  the  judiciary  upon  powers  vested 
solely  in  our  legislatures.  It  is  for  them  to  say  what  shall  be 
the  political  policy  in  reference  to  coercing  the  citizen  to  a 
performance  of  this  public  duty  of  paying  his  dues  to  the 
government  and  declaring  the  consequences  of  his  neglect. 

In  1  Oilman,  160,  Varice  v.  Schvyler,  the  statute  provided 
the  deed  should  be  evidence  of  the  regularity  and  legality  of 
the  sale.  Heldy  this  included  all  preliminary  proceedings. 
In  this  case  is  the  singular  concession  that  an.  enactment  by 
the  legislature  of  the  familiar  old  common  law  rule  of  inter- 
pretation, "  that  no  objection  should  have  been  deemed  v«lid 
except  such  as  were  consistent  with  a  liberal  and  fair  inter- 
pretation of  the  intention  of  the  legislature,"  was  a  repeal 
of  the  rules  which  the  court  had  before  then  applied  to  such 
statutes.  Several  of  the  judgments  made  in  disregard  of 
this  sound  rule  for  reading  laws  were  cited  by  counsel  for 
complainants  as  precedents.  They  are  not  applicable  to  the 
case  before  us,  but  would  by  no  means  be  followed  if  they 
were.  It  requires  no  act  of  Congress  in  order  to  secure  in 
this  tribunal  a  liberal  and  fair  interpretation  of  laws  accord- 
ing to  their  intention.  We  understand  that  our  oaths  and 
the  common  law  already  compel  this,  and  force  us  to  reject 
as  precedents  all  judgments  which  concede  they  do  not  en- 
force the  legislative  will.  And,  see,  also,  1  Oilman,  631, 
Messinger  v.  Germain^  and  2  Id.  473,  Rhineliart  v.  Schuy- 
ler. 

The  1  Selden,  366,  Beekman  v.  Bigham^  says,  that,  orig- 
inally in  New  York  the  laws  declaring  that  deeds  should  be 
evidence  of  the  regularity  of  sales,  were  held  to  include  the 
prerequisites,  as  well  as  the  mere  auction,  but  that  since  the 
2  Denio,  323,  Striker  v.  Kelly^  the  rule  had  been  changed 
by  the  courts;  but  the  legislature  again  corrected  the  reading 
and  restored  the  law.  In  Arkansas  and  Iowa  ai'e  notable  in- 
stances of  this  contest.     They  are,  however,  not  exceptional. 
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Such  is  the  history  everywhere.  As  often  as  the  courts  have 
by  metaphysical  refinements  and  scholastic  readings  defeated 
the  statutory  intention,  an  additionally  stringent  law  has  been 
enacted,  until,  in  some  instances,  we  have  no  doubt,  sound 
constitutional  limits  have  been  exceeded.  The  present  law, 
however,  fairly  construed,  carries  us  to  no  such  extreme  in 
order  to  dispose,  as  we  do,  of  the  bills  before  us. 

We  have  thus  glanced  at  a  few  of  the  long  list  of  similar 
cases  to  indicate  that  we  do  not  disregard  these  canons  of 
interpretation  in  ignorance  of  their  existence  and  that  we  go 
to  the  construction  of  this  tax  law  as  we  would  to  the  read- 
ing of  any  other  declaration  of  the  legislative  will.     In  so 
doing  we  shall  not  intentionally  disregard  well  settled  prece- 
dents, or  render  any  judgment  at  all  revolutionary.    The  ruling 
here  involves  no  dissent  from  any  judgment  relied  upon  by 
the  complainant.     The  general  rule  that  an  ex  parte  statutory 
power,  where  the  property  of  the  citizen  is  to  be  divested 
without  notice  or  opportunity  for  hearing  and  contesting, 
unless  the  statute  directing  the  proceeding  otherwise  provides, 
must  be  strictly  complied  with,  is  well  settled  law.     In  no 
tribunals  is  it  more  firmly  established  than  in  the  National 
courts.      11  How.  414,  Moore  v.  Brovm;    14  Peters,  322, 
Games  v.  Stiles;  4  Cranch,  403,  Stead^s  Executors  v.  Course; 
4  Wheat.  77,  Willianis  v.  Peyton^s  Lessee;   4  Peters,  350, 
Houkendorf  v.  Taylor^s  Lessee^  and  numerous  other  cases 
fully  so  determine.     The  quite  plain  distinction  between  this 
conceded  rule  and  the  effect  of  a  statute  which  repeals  it  in 
whole  or  in  part,  has  been  often  overlooked  in  these  discus- 
sions.     If  a  statute  declares  that   irregularities   shall   not 
defeat  the  title,  or  that  certain  certificates  shall  be  prima 
facie  or  conclusive  evidence  that  there  are  none,  the  old  rule 
of  strict  and  full  compliance  with  the  statute  is  no  warrant 
for  misconstruing  or  refusing  fairly  to  carry  out  its  purposes. 
The  rule  which  undoubtedly  exists  without  such  provisions 
31 
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is  one  thing;  the  duty  of  the  court  to  administer  such  enact- 
ments where  they  exist  is  quite  another. 

The  cases  cited  which  hold  that  statutes  declaring  tax  deeds 
shall  hei  prima  facie  or  conclusive  evidence  of  the  regularity 
of  sales,  do  not  include  the  regularity  of  proceedings  preced- 
ing them;  but  mean  only  that  the  auction  itself  was  regu- 
lar. That  it  was  at  the  proper  time,  place,  the  land  sold  to 
highest  bidder  for  cash,  etc.,  etc.,  have,  it  will  be  seen,  no 
application  here.  For  many  years  in  several  States  they  were 
differently  construed,  and  we  might,  we  think,  successfully 
criticise  the  principle  upon  which  they  rest;  but  they  are 
too  many  in  number  and  from  courts  of  too  high  respecta- 
bility to  be  disregarded.  They  have  embodied  this  canon  of 
interpretation  in  our  American  tax  law.  Statutes  may  now 
be  presumed  to  have  been  framed  in  reference  to  it.  At  least 
such  should  at  this  day  be  the  judicial  presumption.  The  rule 
they  establish,  however,  we  may  disapprove  many  of  the 
instances  of  its  application,  will  in  no  way  be  violated  in  our 
judgment.  Were  that  the  question  here  we  should  follow  2 
Denio,  323,  Striker  v.  Kelly;  50  Barb.  639,  Bunner  v.  East- 
man^ and  many  similar  cases.  They  have  been  fully  adopted 
in  several  judgments  of  the  United  States  Supreme  Court 

There  is  a  class  of  cases,  some  of  which  were  cited  by 
complainant's  counsel  as  decisive  of  this  case.  The  18  John- 
son, 441,  Jdckson  v.  Morse;  2  Barb.  113,  Va/nch  v.  Tollman^ 
and  others  like  them,  construed  a  statute  which  declared  the 
deed  should  vest  in  the  purchaser  a  title  in  fee  simple.  There 
were  no  other  exceptions  in  the  law.  If  the  clause  was  con- 
strued literally  and  broadly,  payment  of  the  tax,  the  absence 
of  all  advertisement  and  assessment,  would  be  unavailing. 
The  deed  would  divest  the  citizen's  estate  where  he  had  paid 
his  tax  and  been  guilty  of  no  wrong.  Of  course  no  such 
monstrous  result  was  intended  by  the  law.  In  holding  that 
the  statute  meant  only  to  declare  what  estate  the  deed  should 
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vest  in  the  pTarchaser  when  the  law  was  complied  with,  was 
carrying  out  what,  beyond  doubt,  the  law-makers  intended. 
It  is  a  clause  quite  familiar  in  legislation,  and  has  always 
necessarily  received  the  same  construction.  In  proceedings 
to  condemn  property,  under  the  power  of  eminent  domain, 
for  court  houses,  public  parks,  railroads,  and  other  public  and 
governmental  objects,  such  clauses  are  always  inserted.  They 
declare  that  the  proceedings  shall  vest  an  estate  in  fee  for  life, 
or  for  years  according  to  the  purposes  of  the  law.  But  we 
know  of  no  exception  in  their  interpretation.  They  are  held 
to  be  descriptions  of  the  kind  and  duration  of  the  estate  to 
be  created  by  the  proceeding  where  it  is  pursued  as  required 
by  the  statute.  That  such  an  estate  could  be  created  without 
it  has  never  been  decided.  Such  precisely  are  all  the  cases 
construed  in  18  Johnson,  441,  Jackson  v.  Morse^  and  its  kin- 
dred judgments  in  reference  to  tax  certificates  and  deeds. .  We 
have  no  doubt  of  their  correctness,  and  should  go  quite  beyond 
some  of  ttem  in  narrowing  the  effect  of  the  proceedings. 

The  difference  between  such  enactments  and  judgments 
and  the  law  before  us,  and  the  ruling  to  be  made,  is  most 
manifest.  The  provision  is  pointed  directly  to  the  effect  of 
the  certificate  as  evidence  of  compliance  with  the  require- 
ments of  the  statutes.  By  no  possible  interpretation  or  col- 
laterally adduced  intention  can  this  be  said  to  be  descriptive 
of  an  estate  only  when  all  the  statutory  requirements  are 
fulfilled.  It  expressly  declares  it  shall  be  evidence  that  they 
are  fulfilled,  and  that  this  evidence  shall  be  impaired  only  by 
proof  of  three  specified  things.  None  of  them  are  offered 
by  the  bill  in  this  case. 

Provisions  like  those  in  the  law  before  us  have  always  been 
administered  as  we  construe  this.  In  the  18  Ohio,  400, 
Chvynne  v.  Neiswanger^  the  law  declared  the  deed  should  not 
be  invalidated  unless  it  was  shown  the  tax  had  been  paid. 
The  court  had  no  doubt  that  when  the  Legislature  had  ex- 
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pressly  stated  the  sole  grounds  upon  which  the  proceedings 
should  be  attacked,  the  court  could  hear  no  other,  and  the 
tax  title,  altholrgh  there  were  irregularities,  was  sustained. 

In  16  Iowa,  508,  Allen  v.  Ar?nstrong,  a  similar  law  pro- 
vided  that  only  three  things  should  be  shown  to  invalidate 
the  proceedings.  They  were  the  same  as  those  in  the  Fed- 
eral statute.  The  advertisement  was  defective.  The  court, 
by  Dillon,  J.,  now  of  the  8th  Circuit,  S^eld,  no  other  evi- 
dence was  admissible,  and  upheld  the  title.  4  Sneed.  470, 
Henderson  v.  Staritt;  2  Sneed,  569,  Tharp  v.  HaH^  are 
illustrations  of  enforcing  such  stringent  laws  according  to 
their  true  spirit.  There  are  similar  judgments  in  Arkansas, 
Iowa  and  other  States.  It  is  somewhat  singular  that  such 
discussions  arise  at  all,  and  they  would  not,  but  for  the  pro- 
fefisional  belief  that  the  courts  had  some  .peculiar  power  of 
absolving  the  citizen  from  obedience  to  laws  intended  to  en- 
force taxation.  In  21  How.  331,  Thomas  v.  Lawson^  the 
Supreme  Court  had  before  it  the  statutes  of  Arkansas,  and 
held  the  clause  in  reference  to  the  eflfect  of  the  deed  did  not 
render  it  conclusive,  because  when  taken  in  connection  with 
the  provisions  in  reference  to  a  subsequent  proceeding  in 
equity,  it  was  clear  such  was  not  the  intention,  although  the 
words  would  have  borne  .such  a  construction.  Had  it  stood 
alone,  like  that  before  us,  it  would  have  been  conclusive. 
The  latter  proceeding  the  court  held  was  so.  And,  see  18 
How.  137,  Parker  v.  Overman.  The  only  case  cited  by 
counsel  or  which  our  own  investigations  have  discovered, 
having  any  tendency  to  authorize  the  liberty  we  are  asked  to 
take  with  this  law,  is  11  Scam.  335,  Garrett  v.  Wiggans^ 
where,  under  a  law  substantially  like  this  one,  providing  that 
the  title  should  not  be  invalidated  unless  it  was  shown  that 
the  land  was  not  subject  to  taxation,  or  the  tax  had  been  paid, 
or  the  land  redeemed,  it  was  held,  nevertheless,  that  a  defect- 
ive advertisement  rendered  the  sale  void.     That  the  general 
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principle  upon  which  the  court  went,  and  which  authorized 
it  to  say  there  were  some  other  necessarily  implied  conditions 
besides  those  mentioned  in  the  statute  was  correct,  we  shall 
soon  say.  But  from  its  application  in  that  case  to  a  defective 
advertisement  we  fully  dissent.  It  was  a  practical  repeal  of 
the  law  and  would  let  in  any  other  irregularity  the  presence 
of  which,  irrespective  of  the  statute,  would  have  invalidated 
the  sale.  It  reduced  the  provision  from  a  conclusive  to  a 
prima  facie  effect.  The  Legislature,  as  we  have  seen,  soon 
legislated  away  so  irrational  and  unwarrantable  an  interpre- 
tation. And  this  the  same  tribunal  conceded,  had  been  done, 
where  a  subsequent  statute  declared  its  laws  should  be  "  fairly 
administered  according  to  their  intention."  This  was  a 
plenary  concession  by  the  court  itself,  that  it  had  deliberately 
refused  to  administer  the  real  meaning  of  a  public  statute. 
We  can  hardly  follow  as  a  precedent  a  judgment  conceded 
by  the  court  which  pronounced  it  to  have  been  in  violation 
of  old  and  statutory  rules.  A  directly  contrary  ruling  was 
made  in  16  Iowa,  508,  Allen  v.  Armetrong^  where  some  sug- 
gestions are  made  in  reference  to  the  constitutionality  of  a 
law  which  went  further  than  to  raise  the  effect  of  mere 
irregularities.  We  should  not  doubt  its  constitutionality,  so 
as  there  existed  a  lawful  tax  and  delinquency. 

But  we  should  say  where  there  was  a  complete  defect  in 
the  proceedings  no  matter  what  it  was,  so  as  to  make  it  im- 
possible for  the  citizen  no  matter  however  much  he  desired 
to  do  so,  to  pay  his  tax,  the  statute  as  matter  of  construction 
would  be  held  not  to  apply  to  such  a  case.  In  such  instances 
it  would  be  warring  with  and  not  enforcing  the  legislative 
will  if  it  did  not  restrain  the  general  words  of  the  law  to 
such  conditions  as  we  knew  it  alone  contemplated.  In  order 
to  effectuate  the  intention  of  the  law,  words  may  properly  be 
read  with  most  unusual  meanings,  or  the  application  of  their 
literal  signification  be  restrained  to  facts  which  the  court  is 
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forced  to  see  were  alone  present  to  the  minds  of  the  law- 
makers. And  although  there  are  numerous  instances  where 
courts  of  respectability  have  said  in  such  instances  they  must 
administer  the  law  irrespective  of  its  consequences,  we  con- 
sider by  far  the  greater  number  of  the- judgments  erroneous 
in  which  such  a  rule  has  been  administered.  In  the  case 
before  us,  if  there  had  been  no  sale  whatever,  if  there  had 
been  no  advertisement,  if  there  had  been  no  assessment,  or 
other  complete  defect  which  wholly  prohibited  the  citizens 
paying  his  tax,  we  should  readily  and  with  full  confidence 
rule  that  such  cases  were  not  within  the  spirit,  although 
within  the  letter  of  the  law,  and  be  fully  justified  by  numer- 
ous judgments,  both  English  and  American.  The  Supreme 
Court  of  the  United  States  have  repeatedly  sanctioned  Chan- 
cellor Kent's  declaration,  modified  slightly  from  older  authors, 
that  what  was  within  the  letter,  but  not  within  the  spirit  of 
the  law,  was  not  within  the  law  itself.  The  numerous  in- 
stances of  such  constructions  are  too  familiar  to  require  cita- 
tion. Even  fraud,  accident,  or  mistake  are  not  enumerated 
in  this  proviso.  Beyond  doubt  they  are  included  by  impli- 
cation. They  are  not  within  its  reason  or  intention.  J5f  either 
are  any  of  the  extraordinary  exigencies  imagined  at  the  bar 
by  way  of  showing  the  hardship  and  improbability  of  the 
construction  claimed  by  the  complainant.  The  statute  de- 
mands some  proceedings  before  it  can  have  any  possible 
application.  They  must  be  colorable,  embodying  a  fair  and 
honest  attempt  to  aflbrd  the  delinquent  citizen  the  oppor- 
tunity the  statute  contemplates,  to  perform  his  public  duty. 
There  must  always  be  a  colorable  proceeding  in  which  irregu- 
larities may  occur.  Without  this,  the  exigency  in  which  the 
law  is  to  have  force  does  not  occur.  Thus  treated  (as  every 
court  intelligent  upon  this  subject  would  treat  it),  it  is  but 
what  in  modem  times  is  a  wholly  common-place  enactment. 
It  says,  if  the  land  is  subject  to  taxation,  if  a  tax  was  in  fact 
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assessed,  so  as  to  give  the  citizen  an  opportunity  to  pay  it, 
and  he  neglects  it,  and  a  colorable  attempt,  free  from  all  fraud 
and  unfairness,  has  been  made  by  public  officers  to  sell  his 
land  to  collect  what  he  has  been  delinquent  in  paying,  that 
mere  irregularities  shall  not  defeat  the  title.  It  requires 
much  prejudice  and  hostility  to  efficient  government  to  pro- 
nounce such  a  law  tyrannical  or  impolitic.  Looking  at  it  in 
a  proper  spirit,  free  to  read  its  enactments  as  intended  to 
effectuate  a  necessary  and  protective  public  policy,  it  remains 
to  consider  whether  the  clauses  in  question  authorize  the 
rule  contended  for  by  complainants,  or  that  argued  by  the 
defendants. 

•'Validity"  has  a  well  understood  technical,  as  well  as  pop- 
ular acceptation,  and  must  receive  such  meaning  in  the 
courts  if  its  use  in  the  statute  does  not  suggest  a  different 
one.  In  the  general  nomenclature  of  the  law,  no  word  is  so 
frequently  used  to  signify  legal  sufficiency  in  contradistinc- 
tion to  mere  regularity  as  this  one.  We  say  a  deed  is  regu- 
lar but  invalid  for  want  of  power  in  the  attorney  or  officer. 
When  a  lawyer  says  he  concedes  the  regularity  of  a  sale,  but 
objects  to  its  validity,  it  is  known  the  conditions  are  ques- 
tioned upon  which  the  power  to  make  it  depended.  Elemen- 
tary books,  in  treating  of  questions  of  both  business  and 
official  agency,  employ  it  as  a  compendious  word,  as  always 
including  every  incident  of  complete  legality.  Regularity, 
on  the  other  hand,  never  does  so.  An  official  sale,  an  order, 
judgment  or  decree  may  be*  regular.  The  whole  practice  in 
reference  to  its  entry  may  be  correct,  but  still  invalid  for 
reasons  going  behind  the  regularity  of  its  forms.  But,  when 
we  say  a  judgment,  decree,  or  sale  is  valid,  it  fully  excludes 
the  idea  that  it  is  void  for  any  reason. 

Blackwell  on  Tax  Titles,  86,  in  criticising  the  opinion  in 
Bhinehart  v.  Schuyler^  2  Gilman,  473,  says  the  provision 
in  the  statute  was,  that  the  deed  should  be  evidence  of  the 
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regularity  and  legality  of  the  sale,  both  of  which  are  neces- 
sary to  its  validity.  The  word  "validity,"  according  to  this 
writer,  includes  all  the  requisites  of  power  to  sell.  Tliis 
statute  uses  that  very  word,  and  by  it  includes  alike  the  regu- 
larity of  the  sale  and  the  preliminary  acts  upon  which  the 
power  to  make  it  rests.  It  is  hardly  germain  to  our  present 
argument  to  say  that  the  criticism  itself  was  illy  sustained 
by  the  facts  of  the  judgment.  The  statute  in  Rhinehart  v. 
Schnyler  declared  it  should  be  evidence  of  the  regularity 
and  legality  of  the  sale.  The  addition  of  this  latter  word  is 
wholly  overlooked  by  this  writer,  and  he  erroneously  sup- 
poses the  decision  at  war  with  those  which  had  given  a  differ- 
ent meaning  to  provisions  relating  to  regularity  only. 

On  page  90,  speaking  of  the  recitals  where  they  are  evi- 
dence, he  says,  in  order  to  make  them  full  evidence  without 
any  j^roof  aliunde^  they  must  state  all  the  prerequisites  to 
constitute  a  "valid"  sale.  He  is  discussing  the  cases  which 
made  deeds  evidence  of  the  regularity  of  sales  and  uses  this 
word  "  validity  "  to  include  all  the  particulars  for  a  perfect  title. 
There  are  numerous  similar  employments  of  the  term  in  his 
treatise.  Ilis  nomenclature  agrees  with  all  the  judgments 
he  cites.  A  valid  sale  means  one  having  the  quality  of  legal 
sufficiency  and  complete  obligation.  If  less  than  this,  it  has 
no  validity  within  any  meaning  we  have  ever  seen  imputed 
to  that  word. 

During  the  few  hours  only  we  have  been  able  to  command 
for  this  investigation,  we  have  noted  from  the  discussions  the 
following  instances  where  the  words  "valid"  and  "validity" 
have  been  pointedly  employed  to  denote  a  complete  and  in- 
defeasible title  or  right  as  distinguished  from  merely  regular 
proceedings  subject  to  be  invalidated  by  the  proof  of  irreg- 
ularities in  the  want  of  power.  5  Oliio,  229  Carlisle  v. 
Longxcorth;  16  Iowa,  513,  Allen  v.  Annstnyng;  18  John- 
son, 441,  Jackson  v.  Morse;  18  Ohio,  407,  Gwytme  v.  Nets- 
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wcmger;  4  Sneed.  470,  Ilenderson  v.  Staritt;  2  Sneed.  569, 
Tharp  v.  HaH;  10  Wend.  879,  Foster  v.  Smith.  Nearly 
every  other  case  before  referred  to  in  this  opinion  uses  the 
word  in  the  same  way.  In  no  instance  do  courts  deem  it 
necessary  to  employ  any  accompanying  adjective  when  they 
desire  to  say.  a  deed,  title,  or  proceeding,  is  in  a  plenary 
sense  lawful  and  indefeasible. 

Dictionary  definitions  seldom  throw  much  light  upon  stat- 
utory meanings:  Where  the  latter  are  obscure  or  doubtful, 
the  reason  and  policy  of  the  law  as  derived  from  all  the  fit 
sources  of  inquiry  are  far  more  enlightening.  But  where  a 
legal  and  technical  term  is  so  well  understood  that  the 
ordinary  lexicons  adopt  it,  such  fact  may  well  be  referred  to 
as  an  answer  to  the  argument  made  at  the  bar  that  such  pro- 
fessional and  judicial  meaning  was  not  probably  in  the  minds 
of  the  law-makers.  Webster's  Dictionary,  after  giving  the  pop- 
ular meaning  of  "validity,"  thus  gives  its  legal  and  technical 
signification,  as  used  by  the  profession.  "  Law— legal  strength 
or  force,  that  quality  of  a  thing  which  renders  it  supportable  in 
law  or  equity,  as  the  validity  of  a  grant,  the  validity  of  a  will, 
or  the  validity  of  a  claim  of  title."  That  this  legal  significa- 
tion had  become  so  well  known  as  to  find  its  place  in  our 
ordinary  dictionaries  is  not  unworthy  of  consideration,  when 
we  are  ascertaining  in  what  sense  the  law-maker  used  it.  It 
cannot  be  said  they  were  unaware  that  it  imported  in  its 
popular  use,  and  in  its  legal  application,  substantial  rectitude 
as  distinguished  from  merely  formal  regularity.  We  must 
conclude  that  when  it  is  enacted  that  the  validity  of  a  sale 
shall  be  attacked  but  in  three  ways,  it  is  saying  expressly 
you  shall  in  no  other  way  show  it  has  not  that  quality  which 
renders  it  supportable  in  law  or  competent  to  give  title  to 
what  it  purports  to  convey.  It  seems  an  unauthorized  read- 
ing to  declare  that  the  statute  in  using  the  words  "regularity" 
and  "validity,"  two  words  of  definite,  well  understood,  tech- 
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nical  meaning,  long  used  to  signify  wholly  different  ideas, 
meant  no  more  than  if  the  word  "regularity"  alone  was 
used.  It  requires  us  to  expunge  the  word  "validity"  or  say 
it  has  no  meaning  in  the  sentence.  But  the  statute  defines 
its  own  terms  by  the  modes  in  which  alone  the  certificate  is 
to  be  defeated^ 

•  The  things  required  by  the  law  to  invalidate  the  sale  have 
no  possible  connection  with  its  regularity — with  its  validity 
they  have.  The  three  subjects  of  proof,  non-subjection  tx> 
taxation,  payment  of  tax  and  redemption  of  land  after  tlie 
sale,  every  one  of  them  are  wholly  inapplicable  to  the  mere 
auction.  They  constitute  reasons  going  to  its  validity  only 
as  we  have  defined  it. 

The  law  provided  a  means  to  collect  a  tax  from  lands 
where  the  civil  power  of  the  nation  had  been  overthrown  by 
rebellion. 

Looking  to  the  great  certainty  of  much  disturbance  in 
government  to  only  a  partial  restoration  of  forms  under  mili- 
tary rule,  and  anticipating  great  irregularity  in  the  process 
of  enforcement,  it  declared  that  the  regularity  and  the  validity 
of  the  sale,  validity  as  including  what  is  necessary  to  make 
the  sale  valid,  should  be  defeated  only  by  three  substantial 
defenses.  They  are  specified,  and  they,  we  think,  include 
the  entire  scope  of  defense  admissible.  Even  if  the  adver- 
tisement was  imperfect,  or  the  assessment  inaccurate,  so  as 
the  land  was  really  subject  to  tax,  and  was,  in  fact,  sold  free 
from  fraud,  accident  or  mistake,  such  as  would  authorize 
equitable  relief  in  other  cases,  we  think  the  proceedings 
were  intended  to  be  conclusive,  and  so  hold  them. 

There  were  a  number  of  similar  cases,  but  tins  was  the  only  one  tried. 
The  principles  embodied  in  this  decision  were  affirmed  in  the  Supreme 
Court  of  the  United  States,  in  the  case  of  De  7'reville  v.  8malU,  April 
Term,  1879.  That  opinion  has  been  followed  in  three  later  cases  by  the 
same  court  See  98  U.  S.  R.  517,  and  99  U.  S.  R.  441  and  496.  Judge  Em- 
MONB  dictated  the  syllabus  in  this  case  as  he  did  in  Brown  v.  Memphis. 
The  case  was  first  published  in  the  Western  Jurist.    [Reporter, 
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UNION  PAPEE  BAG  MACHINE  COMPANY  m  al. 

V.    NIXON   ET  AL. 

CiBOurr  CouET — Southebn  Distbict  of  Ohio  —  Febsuaby 
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patent — ^assignment oonstbuotion, 

• 

1.  If  an  assignee  of  a  patent  convey  his  entire  interest  to  a  second  as- 
signee, a  subsequent  purchaser  from  the  first  assignee  of  a  machine  cov- 
ered by  the  patent,  obtains  no  right  to  use  the  machine  during  either  the 
first  named  or  extended  term. 

2.  The  right  to  use  in  the  extended  term  a  machine  purchased  or  made 
under  the  patent  during  the  original  term,  is  an  incident  to  the  primal 
right  to  use  it  during  the  original  term.  Should  that  fail  on  account  of 
fraud,  the  incident  falls  with  it. 

8.  A  claim  was  for  "  the  use  of  a  supporting  bar,  or  its  equivalent,  around 
which  paper  may  be  formed  into  a  tube,  and  in  connection  with  which 
the  said  paper  tube  may  be  reversed,  each  and  the  whole  substantially  as 
described; "  Held^  that  the  claim  may  be  deemed  to  include  a  supporting 
bar  around  which  the  paper  may  be  formed  into  a  tube,  and  in  connection 
with  which  the  same  may  be  severed  without  including,  as  an  essential 
part,  the  mode  by  which  the  bar  is  supported ;  and  that  defendants  have 
not  avoided  the  patent  by  employing  a  different  mode  of  supporting  the 
bar,  and  they  will  be  held  as  infringers,  though  the  court,  misled  by  the 
argument,  thought  (in  another  suit)  that  the  mode  of  supporting  the  bar 
was  an  essential  feature. 

4.  The  doctrine,  that  where  a  patentee  describes  particular  modes  as 
essential  to  his  invention  he  is  confined  to  them,  should  not,  where  the  4 
device  is  complete  in  itself,  be  held  to  apply. 

5.  The  claim  also  was  for  *'  cutting  the  paper  without  waste  of  material 
in  such  a  form  as  shall  leave  suitable  projections  for  the  formation  of  the 
bottom  lap,  or  seam,  of  the  bag,  and  for  convenient  operation  of  the  bag 
at  the  mouth,  substantially  as  described ; "  Held,  to  be  a  claim  for  the 
machine,  and  sustained  by  the  court. 

6.  The  learning  upon  licenses  and  estoppel  in  such  cases  discussed. 
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Final  hearing  on  pleadings  and  proof.  Suit  was  brought 
on  the  patent  granted  Benj.  F.  Rice,  April  28,  1857,  and  n  - 
issued  to  Morgan,  Whitney  &  Priest,  March  6,  1860,  ana 
afterwards  assigned  to  the  Union  Paper  Bag  Company  for 
the  extended  term.  This  company  conveyed  to  Chatfield  & 
Woods  the  exclusive  right  to  use  machines  in  certain  western 
States,  Ohio  among  them. 

The  suit  was  brought  for  infringement  of  the  second 
and  fourth  claim  of  the  patent.  The  claims  were  as 
follows: 

2d — "I  also  claim  the  use  of  a  supporting  bar,  or  its 
equivalent,  around  which  paper  may  be  formed  into  a  tube, 
and  in  connection  with  which  the  said  paper  tube  may  be 
severed,  each  and  the  whole  substantially  as  described. 

4th — "I  also  claim  cutting  the  paper,  without  waste  of 
material,  in  such  a  form  as  shall  have  suitable  projections  for 
the  formation  of  the  bottom  lap  or  seam  of  the  bag,  and  for 
the  convenient  opening  of  the  bag  at  the  mouth,  substantially 
as  described. '^ 

In  a  former  suit  between  the  parties,  reported  in  6  Fisher, 
402,  this  patent  was  sustained,  and  defendants  were  enjoined 
under  the  second  claim.  The  fourth  claim  was,  not  involved 
in  that  suit. 

The  defendants,  now  seeking  to  avoid  the  terms  of  the 
second  claim  as  construed  by  the  court,  constructed  a  ma- 
chine having  a  floater,  over  which  the  paper  tube  passed, 
against  the  ends  of  which  it  was  severed,  the  floater  being 
kept  in  place  between  friction  rollers.  The  floater  did  not 
possess  all  the  four  requirements  laid  down  in  the  former 
opinion,  as  necessary  accompaniments  of  the  bar. 

On  a  motion  for  commitment  under  the  former  injunction, 
the  court  did  not  think  the  question  of  infringement  clear 
enough  to  authorize  such  a  step.  This  suit  was  therefore 
brought.     Defendants  set  up  non-infringement  as  one  de- 
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fense,  insisting  that  the  device  as  used  was  the  subject 
matter  of  patent  both  in  tliis  country  and  England,  and 
therpfore  a  new  invention  not  known  as  an  equivalent  for  the 
Rice  bar  at  the  date  of  his  patent. 

That  having  purchased  the  machines  from  Charles  Morgan 
when  he  owned  a  right  in  the  original  term  of  the  Kice 
patent,  they  had  the  right  to  use  them  until  they  were  worn 
out.  It  appeared  in  proof  that  Morgan  originally  gave  the 
exclusive  right  in  the  west,  under  the  Kice  patent,  to  Nixon, 
Chatfield  &  Woods.  Nixon  afterwards  went  out  of  the  firm, 
conveying  his  rights  to  Chatfield  &  "Woods.  Soon  after- 
wards, Nixon  purchased  of  Morgan  the  machines  sought  to 
be  enjoined,  and  which  the  defendants  were  using  in  Ohio. 
At  the  time  of  this  sale  to  Nixon,  Morgan  owned  an  undi- 
vided interest  in  the  Rice  patent  for  the  original  term  only. 
Afterwards  he  made  an  agreement  for  an  assignment  of  the 
extended  term,  should  the  patent  be  extended.  Rice  died 
before  the  extension,  and  all  rights  in  it  were  conveyed  to 
Mrs.  Rice,  his  administratrix,  who,  on  the  extensions,  con- 
veyed the  same  to  the  Union  Paper  Bag  Company.  Two 
months  after  the  extension,  the  Union  Paper  Bag  Company 
conveyed  tl^e  exclusive  right  to  use  machines  in  certain 
western  States  for  the  extended  term  to  Cliatfield  &  Woods. 
Now  the  defense  claimed  that,  though  their  assignment  dur- 
ing the  original  term  may  have  been  void,  Nixon  and  Mor- 
gan both  knew  the  rights  of  Chatfield  &  Woods,  and  that 
upon  the  extension  Chatfield  &  Woods'  rights  stopped, 
Nixon's  revived  and  became  prior  to  that  of  Chatfield  & 
Woods;  there  being  two  months  in  which  they  held  no  right. 

The  case  was  argued  both  on  the  license  and  on  the  ques- 
tion of  infringement.  It  was  at  first  decided  for  defendants. 
On  rehearing  the  following  opinion  was  delivered: 
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Geo,  Ha/rding  and  Hatch  <&  ParJcmaon^  for  complainants. 

James  Moore  and  Stallo  cfe  Kittridgej  for  defendants. 

Emmons,  J. — (Swing,  J.,  concurring.) 

License.  Charles  Morgan,  the  assignee  of  the  patent,  sold 
to  Nixon  the  exclusive  right  to  the  use  of  these  machines  in 
the  State  of  Ohio.  Nixon  sold  the  same  right  to  Chatiield 
&  Woods.  After,  this,  Morgan  had  no  right  to  sell  the  use 
of  a  machine  in  Ohio  at  any  time.  Not  during  the  original 
term,  because  he  had  already  transferred  that;  not  during 
the  extended  term,  because  he  did  not  own  it.  Nor  could 
he  sell  a  single  machine  with  the  right  to  use  it  until  it  was 
worn  out  after  the  expiration  of  the  original  term,  because 
the  assignments  of  the  patentee  to  him  transferred  no  such 
double  authority  as  that  of  first  transferring  the  exclusive 
right  of  the  whole  State,  which  would  exhaust  his  whole 
power  of  disposition  under  the  assignment,  and  then,  sec- 
ondly, to  flood  the  country  with  machines  to  be  used  after 
the  expiration  of  the  term,  thus  defeating  the  interest  of  the 
patentee  in  the  extension.  It  is  not  a  fair  construction  of 
the  assignment  of  a  patent  that  the  assignee  shall  first  as- 
sign the  entire  right  for  a  particular  territory,  and  get  its 
whole  value  from  his  vendee,  and,  after  having  thus  received 
all  the  benefit  he  was  entitled  to  under  the  transfer,  sell 
single  machines  to  be  used  in  the  same  territory  during  the 
extended  term.  He  will  in  this  mode  obtain  the  value  of  a 
right  never  conveyed  to  him. 

It  is  argued  that  inasmuch  as  Morgan  himself  subse- 
quently, for  a  short  period,  owned  the  extended  term,  that  if 
he  were  in  court  seeking  to  enjoin  Nixon,  he  would  be  es- 
stdpped  to  say  that  at  the  time  of  the  sale  he  had  no  right 
to  make  it.  If  this  be  so,  as  the  present  complainants  claim 
the  extended  term  through  him,  they  should  also  be  estopped 
There  are  many  fallacies  in  this  argument. ' 
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"We  hold  the  purchase  from  Morgan  by  the  defendant  of 
the  infringing  machine  was  in  fraud  of  complainants'  rights. 
Such  a  title,  although  it  might  estop  Morgan  personallj,  is 
not  one  which  would  work  the  same  consequences  against 
one  whom  it  was  intended  to  defraud. 

It  will  be  noticed  particularly  that  the  argument  we  are 
now  considering,  does  not  suppose  the  defendant  to  be  pos- 
sessed of  a  legal  title,  but  only  an  equitable  right  growing 
out  of  the  fact  that  his  vendor  subsequently  became  pos- 
sessed of  the  right,  which  by  the  assumptions  of  this  argu- 
ment he  pretended  to  grant,  but  this  principle  is  applicable 
only  where  justice  demands  it,  and  to  prevent  circuity  of 
action;  good  faith  demands  the  annexation  of  no  such  inci- 
dent to  a  contract  made  for  the  purpose  of  defrauding  others ; 
no  action  could  be  maintained  by  Nixon  against  Morgan  for 
a  failure  of  his  user  of  the  machine  until  it  was  worn  out 
after  the  expiration  of  the  first  term.  In  view  of  the  fact 
that  Nixon  had  before  bought  and  sold  the  same  right,  that 
Morgan  was  the  assignee  only  of  the  patent  and  had  no  riglit 
to  the  extended  term,  we  doubt  whether  any  action  could  be' 
maintained  irrespective  of  fraud.  But  in  view  of  our  con- 
clusion that  the  contract  was  actually  fradulent  as  to  third 
persons,  it  is  clear  that  no  action  could  be  maintained  by  one 
jpaHicej^  criminis  against  the  other.  In  either  view  we  are 
clear  that  no  such  right,  legal  or  equitable,  passed  to  the 
defendant,  Nixon,  as  within  the  decisions  authorized  him  to 
use  it  during  the  original  term  in  such  sense  as  would  give 
him  the  right  to  use  it  during  the  extended  term.  The  right 
to  use  after  the  expiration  of  the  term  is  an  incident  to  the 
primal  rights  to  use  it  during  the  original  term;  if  that  fails 
on  the  account  of  fraud,  the  incident  falls  with  it.  • 

Second  Claim,  In  the  former  printed  opinion  the  head 
for  distending  the  bag  so  that  it  could  be  severed  by  an  ob- 
lique cut  was  considered  "the  all  important  feature  of  this 
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supporting  bar."  It  treated  the  word  "  supported,"  as  refer- 
ing  to  that  function  of  the  bar  which  supported  and  distended 
for  severance  the  tube;  it  treated  as  unimportant  and  utterly 
functionless  all  the  other  portions  of  the  bar  save  for  tie 
single  purpose  of  sustaining  the  distending  head.  So  fully 
was  this  idea  entertained  by  the  court,  the  presiding  judge 
remarked  to  defendant's  counsel  that  if  a  hair  or  thread  pos- 
sessed the  power  of  support,  and  either  was  substituted  for 
the  near  part  of  the  bar,  he  would  deem  it  an  infringement 
He  added  that  he  thought  the  very  essence  of  the  invention 
would  be  taken  if  by  some  novel  discovery  a  power  analo- 
gous to  magnetism  could  be  made  to  hold  it  in  place  in  an 
operative  machine. 

It  was,  therefore,  because  the  court  erroneously  assumed, 
as  it  was  fully  authorized  to  do  by  the  argument  and  facts 
before  it,  that  this  particular  mode  was  the  only  one  by 
which  the  head  could  be  supported,  that  it  was  said  "the 
attachment  of  the  bar  to  the  bed  of  the  machine  was  one  of 
its  leading  features,"  The  defendant  has  succeeded  in  sus- 
taining this  head  by  other  means;  he  denionstrates  by  exper- 
iment that  as  matter  of  fact  such  feature  is  not  essential. 
He  presents  a  supporting  bar  around  which  the  tube  is 
formed,  and  by  which  it  is  shstained  and  extended  for  an 
oblique  cut  precisely  in  the  mode  and  with  the  identical 
functions  as  those  clearly  described  in  the  complainants' 
patent. 

The  letter  of  complainants'  specifications  is  followed  by 
the  defendant,  and  the  actual  history  and  growth  of  this  iden- 
tical machine  shows  that  in  fact  as  well  as  in  legal  theory 
the  complainants'  supporting  bar  has  been  the  parent  of  the 
defendant's  device.  Nixon  bought  an  operative  macliine 
which  he  had  no  right  to  use;  he  called  experts  to  make 
numerous  substitutions  of  subordinate  parts  and  was  en- 
joined, they  being  pronounced  mechanical  equivalents.    He 
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has  all  the  time  been  running  the  same  machine,  and  the 
question  is  now  presented  whether  the  substitution  of  another 
mode  of  sustaining  this  supporting  bar  which  he  borrows 
from  an  English  patent,  is  such  a  substantial  alteration  of 
the  complainants'  device  as  avoids  infringement. 

Notwithstanding  what  was  said  by  the  court  when  the 
final  injunction  was  ordered  under  the  former  bill  in  refer- 
ence to  that  feature  of  the  bar  by  which  it  was  attached  to 
the  bed  of  the  machine,  and  which  constitutes  the  founda« 
tion  of  so  much  of  the  dfefendant^s  argument,  we  now  hold, 
not  without  some  doubt,  that  the  second  claim  may  bfe  so 
construed  as  to  include  a  supporting  bar  around  which  paper 
may  be  formed  into  a  tube  and  in  connection  with  which  the 
same  may  be  severed  without  including,  as  an  essential  part 
of  it,  the  mode  by  which  the  bar  is  suspended  or  sustained. 
"When  so  interpreted,  the  defendant  has  not  only  a  mechan- 
ical equivalent,  but  that  which  is  identical  in  all  particulars 
with  that  of  the  complainants. 

The  noTXienclature  of  the  first  judgment  arose  from  the 
accidents  of  the  argument,*  and  is  misleading.  It  might  be 
inferred  that  the  all-important  head  was  something  difterent 
from  the  supporting  bar  itself.  The  whole  judgment  shows, 
however,  that  all  which  went  to  form  and  distend  the  tube, 
the  part  around  which  the  tube  was  formed  and  iti  connec- 
tion with  which  it  was  severed,  was  treated  as  the  supporting 
bar  within  the  meaning  of  the  patent,  and  all  the  residue  or 
rear  portions  as  a  mere  form  or  mode  of  holding  the  support- 
ing bar  in  place.  We  adopt  no  new  view  now.  The  only 
embarrassment  results  from  the  undue  prominence  which 
was  given  to  the  mode  of  suspending  the  bar;  it  was  then 
erroneously  supposed  to  be  the  only  mode. 

We  think  this  most  useful  and  highly  meritorious  inven- 
tion, one  which  has  cheapened  one  of  the  most  useful  pro- 
ductions of  commerce,  should  not,  if  any  liberal  reading  of 
32 
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the  claim  can  prevent  it,  be  taken  by  defendant  and  nsed 
without  any  alteration  or  addition,  without  one  particle  of 
invention,  of  even  experiment  or  expense,  because  the  device 
of  another  shows  him  a  different  mode  of  sustaining  this 
bar.  Before  the  complainants'  invention  no  one  ever  thought 
of  making  the  lap  for  a  bag  by  the  ingenious  device  of  an 
extended  tabe  and  an  oblique  cut.  Especially  was  it  never 
thought  of  in  connection  with  a  continuous  tube  by  which 
bags  are  made  more  rapidly  than  we  can  count. 

It  seems  to  us  a  breaking  down  of  all  the  protective  prin- 
ciples of  the  patent  law  to  hand  over  an  invention  so  novel 
and  so  useful  to  one  who  has  done  no  more  to  improve  or 
change  is  than  has  this  defendant. 

Pressed  as  we  are  for  time,  we  shall  make  no  attempt  to 
distinguish  this  case  from  the  judgments  cited  by  the  learned 
counsel  for  the  defendants.  We  have  examined  them  all, 
and  think  they  warrant  us  in  saying  that  the  essence  of  the 
complainants'  device  having  been  appropriated  by  the  defend- 
ant, he  does  not  escape  infringement,  as  we  construe  the 
claim,  even  though  the  mode  of  supporting  the  bar  were  so 
entirely  different  as  to  constitute  the  subject  of  a  patent. 
We  should  deem  it  a  different  instrumentality  for  a  support 
only,  and  not  an  essential  and  indivisible  portion  of  the 
device  around  which  the  tube  is  formed,  distended  and  pre- 
sented for  severance. 

We  have  not  overlooked  the  many  decisions  which  hold 
that  where  the  patentee  describes  particular  modes  as  essen- 
tial to  his  invention,  that  he  is  confined  to  those;  but  we  do 
not  think  their  principle  ought  to  be  applied  to  a  case  like 
this  where  the  device  is  so  capable  of  being  employed  in 
another  mode,  where  it  is  so  complete  in  itself,  and  when  so 
used  and  thus  employed  all  its  benefits  are  wholly  secured. 
And  we  add,  more  especially,  that  where,  without  such  em- 
ployment, its  novel  purpose  could  not  be  accomplished  at  all. 
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Not  one  of  the  cases  have  taken  from  an  inventor  so  merito- 
rious a  device  by  such  means. 

It  is  possible  we  are  somewhat  influenced  by  the  history 
of  this  contest  before  us;  for  it  was  well  calculated  to  warp, 
and  perhaps  even  to  prejudice,  the  legal  judgment.  But  if 
an  error  should  be  committed,  it  is  better  that  it  should  be 
in  an  effort  to  protect  mvitorious  invention  rather  than  to 
aid  in  what  appears  to  us  to  be  an  attempt  to  obtain  the  ben- 
efits, of  this  invention  without  compensation.  From  these 
views  it  follows  that  the  defendant's  device  infringes  the 
second  claim  of  complainants'  patent. 

Fourth  Clcdm. — ^This  claim  has  been  construed  by  Judge 
Blatchford  to  be  a  claim  for  the  mechanism  by  which  the 
paper  for  the  manufacture  of  the  bags  is  cut  as  described. 
Giving  it  this  construction  in  connection  with  the  construc- 
tion which  we  have  given  to  the  second  claim,  it  must, 
therefore,  be  held  that  this  claim  is  also  infringed  by  the 
defendant. 
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BLUM  V.  SOUTHERN  PULLMAN  PALACE  CAR  CO. 

CrBCurr    Coubt — "Westebn    DisxRicrr  of   Tennksseb —     ' 

Febeuaey  12f  1876. 

LIABILITY    OP    SLEEFINa    CAB    COMPANIES    FOB    MONET    LOST — 
SLEEPING   CAB   COMPANY  NOT  LIABLE  AS   A   COMMON  OABBIEB. 

1.  Neither  as  a  common  carrier  nor  as  an  inn-keeper  is  a  sleeping  car 
company  responsible.  It  must  not  only  furnish  a  berth  to  its  guests,  but 
keep  a  watch  during  the  night,  exclude  unauthorized  persons  from  the 
car  and  take  reasonable  care  towards  preventing  thefts.  If  loss  should 
occur  by  reason  of  negligence  in  this  regard,  the  company  Is  liable  for 
such  articles  as  are  usually  carried  by  a  passenger  about  his  person,  and 
such  a  sum  as  may  be  deemed  reasonably  necessary  for  traveling  ex- 
penses; 

D.  K.  McRae^  for  plaintiff. 

Hv/mea  <&  Poaton^  for  defendant. 

The  facts  are  stated  in  the  judge's  charge. 

Charge  of  the  court  delivered  by  Bbown,  J. — 
Gentlemen  of  the  jury:  This  is  an  action  to  recover  of  the. 
defendant  the  sum  of  $3,135,  lost  by  the  plaintiff  while 
ridhig  upon  a  sleeping  car  owned  and  controlled  by  the  de- 
fendant. 

The  plaintiff  left  Cairo,  in  the  State  of  Illinois,  about  five 
o'clock  in  the  evening  of  March  28,  1873,  taking  the  boat 
down  the  river  to  Columbus,  Kentuciy.  On  the  boat,  he 
purchased  a  through  ticket  by  rail  from  Columbus  to  Mem- 
phis, and,  shortly  after  midnight,  entered  the  sleeping  car  of 
the  defendant  at   Humboldt,  Tennessee,  in  which  he  wafi 
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assigned  a  lower  bertli  in  the  section  nearest  the  front  end  of 
the  car.  He  disrobed  himself  of  his  outer  garments,  placed 
his  -waistxjoat,  in  an  inside  pocket  of  which  was  a  wallet  con- 
taining the  money  in  question,  under  his  pillow,  lay  down 
and  wept  to  sleep.  The  train  arrived  .  at  Memphis  between 
'  three  and  four  in  the  morning,  but  the  plaintiff  did  not  rise, 
except  for  a  temporary  purpose  hereafter  explained,  until 
about  seven  o'clock.  Meanwhile,  the  other  passengers  had 
all  left  the  car.  A  conductor  and  porter  employed  by  the 
defendant  had  charge  of  the  car,  to  which  the  conductor  and 
brakemen  of  the  train  also  had  access  for  the  purpose  of 
collecting  fares  aad  regulating  its  movements.  Prior  to  en- 
tering his  berth,  plaintiff  paid  the  conductor  of  the  car  $2, 
for  his  lodging,  and  at  the  same  time  handed  him  his  through 
ticket  to  Memphis  to  be  delivered  to  the  conductor  of  the 
train.  In  rising  to  dress  himself,  the  plaintiff  found  his 
waistcoat  and  money  were  missing.  The  important  question 
of  law  is  presented  as  to  the  measure  of  defendant's  liabil- 
ity. 

The  first  count  in  the  declaration  charges  defendant  with 
the  responsibility  of  a  common  carrier,  but  there  is  no  evi- 
dence to  support  it,  and  it  was  virtually  abandoned  upon  the 
argument.  The  contract  of  carriage  was  with  the  railway 
company.  It  received  the  ticket  of  the  plaintiff,  offered  him 
accommodation  in  its  passenger  car,  and  was  ready  to  receive 
his  luggage  in  another  car  adapted  to  that  purpose.  It  drew 
the  sleeping  car  of  the  defendant,  collected  fares  of  its  pass- 
engers, controlled  its  movements  and  provided  for  its  safety. 
Plaintiff's  contract  with  the  railway  company  was  entirely 
distinct  from  that  with  the  defendant. 

It  is  strenuously  insisted  by  plaintiff's  counsel,  however, 
the  defendant  should  be  held  to  the  responsibility  of  an  inn- 
keeper. If  the  liability  of  an  inn-keeper  at  common  law 
does  not  extend  to  all  losses  of  his  guests  not  caused  by  an 
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act  of  God,  the  public  enemies  or  the  negligence  of  the  guest 
himself,  as  held  by  the  older  authorities,  he  is  at  least  pre- 
sumptively responsible  for  all  injuries  happening  to  the 
goods  of  his  guests  entrusted  to  his  care,  and  can  only  exon- 
erate himself  by  showing  that  he  did  all  to  ensure  their  safety 
which  it  was  in  his  power  to  do,  and  that  no  default  is  attrib- 
utable to  his  servants  or  guests.  In  regard  to  goods  stolen 
from  his  custody,  without  evidence  to  show  how,  or  by  whom, 
it  was  done,  his  liability  is  the  same  as  that  of  a  carrier.  It 
is  admitted  that  if  the  defendant  is  held  as  an  inn-keeper,  it 
is  liable  for  the  loss  of  the  money  in  question.  The 
plaintiff's  counsel  have  produced  no  cas^  directly  in  point, 
nor  has  the  defendant  produced  any  authorities  determining 
definitely  the  scope  of  liability  in  such  cases,  although  the 
Supreme  Court  of  Illinois  has  recently  decided  that  the  re- 
sponsibility of  a  sleeping  car  company  is  not  that  of  an  inn-, 
keeper.  The  analogy  is  certainly  a  strong  one  between  the 
hotel  and  sleeping  car.  The  passenger  is  invited  to  undress, 
and  go  to  sleep  in  a  bed  provided  for  that  purpose.  To  accept 
this  invitation  his  vigilance  must  be  relaxed,  and  his  clothing 
and  purse  exposed  to  thieves.  But  the  rigid  responsibility 
of  inn-keepers  and  carriers  at  common  law  was  imposed  in 
older  and  more  troublous  times,  when  goods  were  carried  in 
common  wagons,  passengers  traveled  by  coach,  making  fre- 
quent stops  at  houses  of  public  entertainment,  whose  pro- 
prietors frequently  colluded  with  thieves  and  highwaymen 
to  plunder  their  guests.  Wliile  the  ancient  rule  is  still 
enforced  as  against  those  classes  of  persons,  the  tendency  of 
modern  legislation  and  judicial  opinion  has  been  to  limit  it 
strictly  to  them.  The  keeper  of  a  private  boarding  or  lodfj- 
ing  house,  or  of  a  restaurant  or  coffee  house  is  not  an  inn- 
keeper in  the  view  of  the  law,  notwithstanding  he  may 
furnish  lodgings  or  food,  or  both,  for  the  entertainment  of 
his  guests.     It  has  also  been  held  that  the  proprietor  of  a 
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hotel,  for  Bummer  resort,  is  not  an  inn-keeper.  Notwith- 
standing an  inn-keeper  was  responsible  for  the  loss  of  the 
horses  and  carriage  of  his  guest,  the  keeper  of  a  livery 
stable  is  liable  only  as  bailee  for  negligence.  So,  also,  not- 
withstanding seeming  analogies  in  their  positions,  the  liabil- 
ity of  common  carriers  has  not  been  extended  to  warehouse- 
men, wharfingers,  telegraph  companies  or  ordinary  bailees. 
In  all  these  cases,  except  the  last,  the  opportunities  for 
plunder  are  no  less  favorable  than  those  of  carriers  and  inn- 
keepers. The  liability  of  the  inn-keeper,  indeed,  stands  less 
upon  reason  than  upon  custom  growing  out  of  a  state  of 
society  no  longer  existing. 

There  are  good  reasons  for  not  extending  such  liability  to 
the  proprietor  of  a  sleeping  car. 

1st — Tlie  peculiar  construction  of  sleeping  cars  is  such  as 
to  render  it  almost  impossible  for  the  company,  even  with  the 
most  careful  watch,  to  protect  the  occupants  of  berths  from 
being  plundered  by  the  occupants  of  adjoining  sections.  All 
the  berths  open  upon  a  common  aisle,  and  are  secured  only 
by  a  curtain,  behind  which  a  hand  may  be  slipped  from  an 
adjoining  or  lower  berth  with  scarcely  a  possibility  of  detec- 
tion. 

2d — As  a  compensation  for  his  extraordinary  liability,  the 
inn-keeper  has  a  lien  upon  the  goods  of  his  guests  for  the 
price  of  their  entertainment.  I  know  of  no  instance  where 
the  proprietor  of  a  sleeping  car  has  ever  asserted  such  lien, 
and  it  is  presumed  that  none  such  exists.  The  fact  that  he 
is  paid  in  advance  does  not  weaken  the  argument,  as  inn- 
keepers are  also  entitled  to  pre-payment 

3d — The  inn-keeper  is  obliged  to  receive  every  guest  who 
applies  for  entertainment.  The  sleeping  car  receives  only 
lirst-class  passengers  traveling  upon  that  particular  road,  and 
it  has  not  yet  been  decided  that  it  is  bound  to  receive  tho^e. 

4:th — The  inn-keeper  is  bound  to  furnish  food  as  well  as 
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lodging  and  to  receive  and  care  for  the  goods  of  liis  gaests, 
and,  unless  otherwise  provided  by  statute,  his  liability  is  un- 
restricted in  amount  The  sleeping  car  furnishes  a  bed  only, 
and  that,  too,  usually  for  a  single  night.  It  furnishes  no 
food,  and  receives  no  luggage,  in  the  ordinary  sense  of  the 
term.  The  conveniences  of  the  toilet  are  simply  an  incident 
to  the  lodging. 

5th — The  conveniences  of  a  public  inn  are  an  imperative 
necessity  to  the  traveler,  who  must  otherwise  dejvend  upon 
private  hospitality  for  his  accommodation,  notoriously  an  un- 
certain reliance.  TJie  traveler  by  rail,  however,  is  under  no 
obligation  to  take  a  sleeping  car.  The  railway  oflers  him  an 
ordinary  coach,  and  cares  for  his  goods  and  effects  in  a  van 
especially  provided  for  that  purpose. 

6th — The  inn-keeper  may  exclude  from  his  house  every 
one  but  his  own  servants  and  guests.  Tlie  sleeping  car  is 
obliged  to  admit  the  employees  of  the  train  to  collect  fares 
and  control  its  movements. 

7th — The  sleeping  car  can  not  even  j)rotect  its  guests,  for 
the  conductor  of  the  train  has  a  right  to  put  them  off  for  non- 
payment of  fare,  or  violation  of  its  rules  and  regulations. 

I  hold,  therefore,  that  sleeping  car  companies  are  not  sub- 
ject to  the  responsibility  of  inn-keepers  at  common  law,  and 
that  defendant  cannot  be  lield  liable  upon  that  ground. 

The  scope  of  the  liability  of  companies  of  this  kidd,  so 
far  as  I  know,  has  never  been  judicially  determined.  It  is, 
undoubtedly,  the  law  that  where  a  passenger  does  not  deliver 
his  property  to  a  carrier,  but  retains  the  exclusive  possession 
and  control  of  it  himself,  the  carrier  is  n^t  liable  in  case  of  a 
loss,  as,  for  instance,  when  a  passenger's  pocket  is  picked,  or 
an  overcoat  or  satchel  is  taken  from  a  seat  occupied  bv  him. 
Upon  this  theory,  it  is  insisted  by  defendant  that  it  can  not 
be  held  liable  for  negligence,  inasmuch  as  the  clothing  and 
effects  of  its  guests  are  never  formally  delivered  to  it.     I  can 
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not  for  a  moment  accede  to  this  ])ropositioii.  It  is  scarcely 
necessary  to  say  that  a  person  asleep  cannot  retain  manual 
possession  or  control  of  anything.  The  invitation  to  make 
use  of  the  bed  carries  with  it  an  invitation  to  sleep,  and  an 
implied  agreement  to  take  reasonable  care  of  tlie  guest's 
effects  while  he  is  in  such  a  state  that  care,  upon  his  own 
part,  is  impossible.  There  is  all  the  delivery  which  the  cir- 
cumstances of  the  case  admit.  I  think  it  should  keep  a  watch 
during  the  night,  see  to  it  that  no  unauthorized  persons  intrude 
themselves  into  the  car,  and  take  reasonable  care  to  prevent 
thefts  by  the  occupants.  Defendant's  own  testimony  tends 
to  show  a  custom  on  its  part  to  keep  a  man  on  watch  all 
night,  and  to  keep  the  rear  door  locked.  Upon  the  night  in 
question,  however,  both  the  conductor  and  porter  were  asleep 
at  the  rear  end  of  the  car  for  two  or  three  hours  prior  to  the 
arrival  of  the  train  at  Memphis,  leaving  the  front  door  un- 
locked and  a  brakeman  sitting  in  the  front  end  of  the  car. 
If  you  find  the  loss  was  occasioned  by  the  negligence  of  the 
defendant  in  this  particular,  and  that  the  plaintiff  himself 
was  guilty  of  no  negligence,  you  will  find  for  the  plaintiff. 
It  is  proved,  however,  that  the  plaintiff  arose  once  or  twice 
during  the  night,  either  before  or  after  the  arrival  of  the  train 
at  Memphis,  to  get  a  drink  of  water  at  a  washstand  immedi- 
ately adjoining  his  section,  but  separated  from  it  by  a  board 
partition,  leaving  his  waistcoat  under  his  pillow.  There  is 
some  conflict  of  evidence  as  to  whether  he  could  see  his  berth 
from  where  he  was  standing.  If  you  find  the  plaintiff  guilty 
of  negligence  in  this  regard,  and  that  this  negligence  con- 
tributed to  his  loss,  then  he  is  not  entitled  to  recover,  not- 
withstanding the  defendant  was  also  guilty  of  negligence  in 
the  particulars  above  specified. 

The  measure  of  damages  only  remains  to  be  considered. 
The  plaintiff  again  claims  the  benefit  of  the  law  applicable  to 
inn-keepers,  and  insists  upon  his  right  to  recover  for  the  en- 
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tire  amount  of  his  loss.  The  same  reasoning  would  entitle 
him  to  recover  a  fortune  if  he  had  seen  fit  to  carry  it  about 
his  person  and  lay  it  under  his  pillow,  and  this,  too,  in  the 
absence  of  notice  to  the  company.  The  defendant,  however, 
like  a  common  carrier  of  passengers,  is  liable  only  for  such 
property  as  the  passenger  may  reasonably  be  supposed  to 
carry  about  his  person.  It  extends  to  his  clothing  and  per- 
sonal ornaments,  the  small  articles  of  luggage  usually  carried 
in  the  hand,  and  a  reasonable  sum  of  money  for  his  ti-aveling 
expenses.  A  man  may  lawfully  carry  any  sum  he  chooses 
about  his  person,  but  with  the  modern  facilities  for  obtaining 
drafts  and  sending  money  by  express,  it  is,  to  say  the  least, 
imprudent  to  carry  a  large  amount.  As  defendant  received 
but  two  dollars  for  the  use  of  its  berth,  it  would  be  grossly 
unjust  to  mulct  it  in  any  sum  the  plaintiff  may  choose  to 
swear  he  has  lost,  when  the  charges,  simply,  of  transmitting 
this  amount  by  express,  might  have  been  double  or  quadruple 
the  price  paid  for  the  accommodation.  The  rule  claimed  by 
plaintiff  would  place  carriers  and  owners  of  sleeping  cars 
completely  at  the  mercy  of  unscrupulous  and  designing  men. 
It  was,  at  least,  the  duty  of  the  plaintiff  to  notify  the  con- 
ductor of  the  amount  he  carried  about  him,  though  even  then 
it  is  very  doubtful  whether  he  could  have  charged  him  with 
the  responsibility. 

The  substance  of  the  law,  then,  is  this:  the  defendant  was 
not  only  bound  to  furnish  the  plaintiff  with  a  berth  for  his 
accommodation,  but  to  keep  watch  and  take  reasonable  care 
that  he  suffered  no  loss.  If  plaintiff's  loss  was  occasioned 
by  the  want  of  such  care,  and  his  own  negligence  did  not 
contribute  to  it,  he  is  entitled  to  recover  such  sum  as  you 
may  deem  reasonably  necessary  for  his  personal  expenses, 
considering  the  length  of  his  journey,  and  all  the  other  cir- 
cumstances of  the  case. 

The  ^ury  returned  a  verdict  for  $100. 
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Ex  parte  WADDY  THOMPSON. 

DiSTEIOT  COUBT — ^WbSTEBN  DiSTBIOT  OF  TENNESSEE FbBBU- 

ABY  24,  1876. 

1.  IJDder  the  writ  of  habeas  corptis  the  courts  of  the  United  States  have 
power  to  discharge  persons  while  under  arrest  by  State  officers,  if  it  ap- 
pears that  they  are  held  in  custody  under  a  State  law  which  attempts  to 
punish  them  for  executing  a  law  of  the  United  States,  or  where  the  act 
for  which  they  are  held  was  done  under  process  of  a  Federal  court. 

2.  If,  however,  a  party  be  in  the  custody  of  an  officer  of  the  State  gov- 
ernment under  an  indictment  for  larceny,  and  as  a  Justification  for  the  act 
complained  of  sets  up  the  fact  of  the  issue  of  a  writ  of  replevin  from  the 
United  States  Court,  the  last  named  court  on  Tiaheas  corpus  will  inquire 
into  the  facts ;  and  if  it  should  appear  that  the  writ  was  obtained  fraudu- 
lently, with  the  purpose  of  carrying  off  property,  the  court  will  remand 
the  relator  to  the  custody  of  the  State  officers. 

8.  Where  a  writ  is  on  its  face  regular,  it  is  a  justification  to  the  officer 
to  whom  it  is  addressed  for  everything  he  may  lawfully  do  under  it;  but 
a  party  who  has  procured  a  writ  by  fraud,  does  not  come  within  the  rule. 

Thompson  was  arrested  for  larceny  and  for  horse  stealing 
by  the  Grand  Jury  of  Shelby  County.  There  were  several 
indictments.  This  writ  was  issued,  directing  his  body  to  be 
brouglit  before  the  judge  then  holding  the  term  of  the  Fed- 
eral court.  The  sheriff  produced  the  relator,  and  returned 
that  he  held  him  on  the  indictments.  Thompson  claimed 
that  he  was  the  agent  of  his  mother-in-law — one  Mrs.  Wilk- 
erson,  of  St.  Louis — and  acting  with  an  attorney  of  that  city 
— one  Amett — had  been  endeavoring  to  obtain  possession  of 
certain  goods  and  chattels  unlawfully  detained  by  parties  at 
Memphis;  that  Arnett  made  the  oath  required  by  the  stat- 
ute, gave  a  bond  with  Elijah  Smith  and  Benjamin  F.  CarroU 
as  sureties;  that  thereupon  process  was  issued  to  the  marshal 
requiring  him  to  take  possession  of  the  property  mentioned 
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therein,  and  deliver  to  plaintiff  or  her  agents;  that  a  part  of 
the  goods  thereunder  were  taken  and  delivered  to  Arnett; 
that  Hendrix,  one  of  the  defendants,  then  made  oath  before 
the  clerk  of  the  court  that  the  bond  given  was  insufficient, 
and  obtained  an  order  from  the  district  judge  which  sus- 
pended further  proceedings;  that  horses  and  other  property 
taken  into  possession  by  Arnett  had  been  placed  aboard  a 
steamer  to  be  delivered  to  his  principal  in  Missouri;  that 
after  said  boat  had  been  landed  on  the  Arkansas  shore,  a  short 
distance  above  Memphis,  Hendrix,  with  a  body  of  armed 
men,  came  on  board,  and  by  intimidation  induced  Arnett  and 
•  the  relator  to  return  the  property  to  them,  under  an  agree- 
ment, however,  that  the  title  to  same  should  be  settled  by 
civil  suits  then  pending.  Relator  further  alleged  that,  not- 
withstanding the  writ  had  been  regularly  issued  and  exe- 
cuted, the  defendants  in  the  suit  of  replevin  had  procured 
indictments  against  himself  and  Arnett,  and  against  the 
sureties,  for  perjury  and  larceny;  that  they  were  intended  to 
hinder  and  delay  his  principal  in  prosecuting  her  replevin 
suit,  and  to  oust  the  Circuit  Court  of  the  United  States  of 
its  rightful  jurisdiction,  and  to  force  the  plaintiff  into  the 
State  court,  where  it  was  hoped  to  obtain  an  undue  advan- 
tage over  her  by  reason  of  local  influence;  that  after  relator 
had  given  bonds  for  his  appearance  on  the  trial  of  these  in- 
dictments, Hendrix,  Carter  &  Co.,  defendants  in  replevin 
suit,  had  commenced  an  action  against  him  and  his  principal 
for  malicious  prosecution.  It  was  further  alleged  that  the 
Criminal  Court  of  Shelby  County  had  no  jurisdiction  in  the 
case;  that  he  was  unjustly  restrained  of  his  liberty;  and  if 
guilty  of  any  wrongful  act  whatever,  it  was  against  the  peace 
and  dignity  of  the  United  States.  Relator  claimed  that  the 
Federal  court  had  exclusive  jurisdiction  in  the  matter,  and 
that  he  hrfd  been  guilty  of  no  crime  whatever.  The  facts, 
however,  did  not  support  the  allegations  of  relator.     It  was 
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shewn  that  the  sureties  in  the  replevin  suit  were  perfectly 
worthless,  and  the  facts  looked  stroAgly  towards  a  deliberate 
attempt  on  the  part  of  Tliorapson  to  possess  himself  of  the 
property  in  controversy,  and  dispose  of  it  before  it  could  be 
reclaimed,  or  any  legal  questions  affecting  the  title  could  be 
disposed  of.  After  other  property  had  been  taken  by  the 
marshal  into  possession,  the  order  came  suspending  further 
proceedings. 

T.   W.  Brovm^  W.  C.  Folke%^  and  J.  J,  Du  Bose^  for 

relator. 

Z.  E.  Wright^  L.  B,  Horrigan^  and  L,  B.  McFarland^ ' 
contra. 

Brown,  J. — It  is  claimed  by  the  relator  that  as  the  sheriff 
made  no  answer  to  the  facts  set  forth  in  this  petition,  they 
are  to  be  taken  as  true,  and  that  he  is  therefore  entitled  to 
his  discharge.  I  think,  however,  he  misapprehends  the  law 
on  this  point.  The  petition  is  simply  the  basis  upon  whicli 
the  writ  is  issued.  No  copy  of  it  is  required  to  be  served 
upon  the  respondent  in  the  writ,  who  is  required  to  make 
his  return  to  the  writ  itself,  and  not  by  way  of  answer  to  the 
petition,  which  has  performed  its  office  as  soon  as  the  fiat  is 
signed.  A  return  may  be  traversed  or  confessed  by  way  of 
affidavit  or  oral  testimony,  but  I  know  of  no  practice  requir- 
ing an  answer  to  be  made  to  the  petition  itself.  It  would 
have  been  proper  for  the  relator  to  confess  and  avoid  the 
return  by  repeating  in  his  denial  the  facts  set  up  in  the  peti- 
tion. This  is  evidently  contemplated  by  Section  760,  here- 
after quoted,  though  I  know  of  no  practice  requiring  it  to 
be  done.  The  testimony  was  taken  as  if  the  issue  had  been 
made  upon  the  return,  and  as  no  objection  was  interposed  to 
this  course  until  the  argument  of  the  case,  I  shall  proceed 
to  dispose  of  it  as  if  an  issue  had  been  made  by  the  pleading. 
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By  Section  753  of  the  Revised  Statutes,  "the  writ  of 
habeas  corjms  shall  in  jio  case  extend  to  a  prisoner  in  jail, 
unless  where  he  is  in  custody  *  *  *  for  an  act  done  or 
omitted,  in  pursuance  of  a  law  of  the  United  States,  or  of  an 
order,  process,  or  decree  of  a  court  or  judge  thereof."  Al- 
though the  words  used  are  those  of  exclusion,  there  is  no 
doubt  of  the  power  of  this  court  to  issue  a  writ  of  Jiabeas 
corpus  in  cases  falling  within  the  above  provisions. 

By  Section  754,  application  must  be  made  "by  complain- 
ant in  writing,  signed  by  the  person  for  whose  relief  it  is 
intended,  setting  forth  the  facts  concerning  the  detention  of 
the  party  restrained,  in  whose  custody  he  is  detained,  and  by 
virtue  of  wtat  claim  or  authority,  if  known." 

By  Section  760,  the  petitioner  "may  deny  any  of  the  facts 
set  forth  in  the  return,  or  may  allege  any  other  facts  that 
may  be  material  in  the  case.  Said  denials  or  allegations 
shall  be  under  oath." 

By  Section  761,  the  judge  "shall  proceed,  in  a  summary 
way,  to  determine  the  facts  in  the  case  by  hearing  the  testi- 
mony and  argument,  and  thereupon  to  dispose  of  the  party 
as  law  and  justice  require." 

The  section  first  above  quoted  is  substantially  a  re-enact- 
ment of  the  Act  of  1833,  commonly  known  as  the  "  Force 
Bill,"  and  was  adopted  in  view  of  the  nullification  laws  of 
South  Carolina,  by  which  an  attempt  had  been  made  to 
punish  officers  of  the  United  States  for  executing  the  laws  of 
Congress  within  that  State.  But  it  is  now  settled  that  this 
act  gives  relief  to  one  in  State  custody,  not  only  when  he  is 
held  under  a  law  of  the  State  which  seeks  expressly  to 
punish  him  for  executing  a  law  or  process  of  the  United 
States,  but  also  when  he  is  in  such  custody  under  a  general 
law  of  the  State  which  applies  to  all  persons  equally,  where 
it  appears  he  is  justified  for  the  act  done,  because  done  in 
pursuance  of  the  process  of  a  United  States  court.      United 
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States  ex  rel.  Roberta  v.  Jailor  of  Fayette  Coxmty^  2  Abbott 
C  S.  277.  At  the  same  time  the  power  given  to  the  Fed- 
eral courts  thus  to  arrest  the  arm  of  the  State  authorities, 
and  to  discharge  a  person  held  by  them,  is  one  of  great 
delicacy,  and  should  only  be  exercised  where  it  clearly  appears 
that  justice  demands  it.  Such  power  has  rarely  been  in- 
voked, except  under  circumstances  tending  strongly  to  show 
that  the  State  was  about  to  use  its  authority  to  oppress  the 
party  imprisoned  in  defiance  of  the  laws  of  th^  general  gov- 
eniment.  Nothing  could  render  the  act  more  justly  odious 
than  to  permit  the  writ  of  haheas  corpus  to  be  employed  to 
relieve  a  party  from  the  legal  consequences  of  crime  against 
the  sovereignty  of  a  State. 

If  it  appears,  hoi^^ever,  that  the  relator  was  justified  by  the 
process  of  this  court  in  doing  what  he  has  done,  the  sections 
above  quoted  authorize  and  require  his  discharge.  The  tes- 
timony, taken  at  considerable  length,  reveals  substantially 
the  following  facts: 

The  relator,  who  was  a  son-in-law  of  Mrs.  Wilkerson, 
holding  a  general  power  of  attorney  from  her,  came  to  Mem- 
phis from  Missouri  in  the  month  of  October,  1874:,  accom- 
panied by  one  Arnett,  an  attorney-at-law  at  St.  Louis,  for  the 
purpose  of  asserting  her  claim  to  the  property  covered  by 
the  writ  of  replevin.  With  the  view  of  hastening  the  dis- 
position of  the  case,  it  was  conceded  by  the  learned  counsel 
for  the  State  that  the  relator,  in  good  faith,  supposed  that 
Mrs.  Wilkerson  was  entitled  to  the  possession  of  the  prop- 
erty covered  by  the  writ.  On  arriving  at  Memphis,  he  and 
Arnett  put  up  at  the  Commercial  Hotel,  where  they  first  met 
Carroll,  who  afterwards  became  one  of  the  sureties  upon  the 
replevin  bond.     *     *     * 

(The  means  used  for  obtaining  worthless  securities  on  the 
replevin  bond  were  criticised  at  this  place  by  his  honor.) 


# 
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After  one  or  two  ineflfectual  efforts  he  finally  procured  the 
services  of  an  attorney,  who  drew  an  affidavit  sworn  to  by 
Arnett,  claiming  the  possession  of  the  stock  of  liquors  and 
safe  and  contents  in  the  store  of  Hendrix,  Carter  &  Co.,  the 
entire  stock  in  trade  of  a  firm  of  nurserymen,  and  three 
horses  belonging  to  parties  not  connected  in  any  way  with 
the  other  defendants,  though  the  horses  had  been  purchased 
of  Hendrix,  Carter  &  Co.  It  may  also  be  observed  here 
that  Hendrix,  Carter  &  Co.  were  in  no  way  connected  with 
the  owners  of  the  nursery,  and  that  plaintiff  proceeding 
properly  would  have  been  compelled  to  bring  at  least  three, 
and  probably  four  or  fi^'e,  separate  suits  to  obtain  possession 
of  these  distinct  parcels.  Upon  this  affidavit  a  sweeping 
writ  of  replevin  was  issued  against  defeildants,  commanding 
the  marshal  to  take  possession  of  all  the  property  named  in 
the  writ,  and  to  deliver  the  same  to  the  plaintiff  or  her 
agent.  Taking  Arnett  and  his  two  sureties  to  the  clerk's 
office,  a  bond  was  signed,  prior  to  the  issuing  of  the  writ,  by 
Arnett,  as  attorney  for  the  plaintiff,  by  Homer  B.  Carroll, 
signing  his  name  as  Benjamin  F.  Carroll,  and  by  Elijah 
Smith,  whose  true  name,  and,  indeed,  whose  very  existence 
is  unknown.  Each  of  these  sureties  swore  that  he  was  wortli 
the  sum  of  $30,000  in  real  estate  in  Shelby  and  Tipton  coun- 
ties. This  was  done  in  the  presence  and  by  direction  of 
Thompson,  who  knew  perfectly  their  utter  insolvency. 
Shortly  afterwards,  Arnett  advised  Carroll  to  get  out  of  town 
as  soon  as  possible,  which  he  proceeded  to  do  by  hiring  a 
skiff  to  take  him  across  the  river.  To  secure  the  speedy  ser- 
vice of  the  writ  and  transportation  of  the  property,  relator 
hired  a  steamboat  plying  between  Memphis  and  Mound  City, 
Arkansas,  to  wait  over  her  usual  time  of  departure,  promis- 
ing to  pay  ten  dollars  an  hour  for  her  detention.  Deputies 
were  dispatched  from  the  marshal's  office  to  different  parts 
of  the  Qjty  where  the  property  covered  by  the  writ  was  lying. 
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Six  furniture  wagons  were  sent  to  the  nursery,  and  about  a 
thousand  pots  of  flowers,  besides  knives,  forks,  and  spoons, 
and  other  articles,  were  loaded  upon  them  and  hurried  away 
to  the  steamer,  which  was  lying  in  waiting  to  take  them 
across  the  river.  Several  horses  were  seized  by  another  dep- 
uty, who  at  once  drove  them  on  board  the  steamboat.  Fifty 
or  sixty  drays  were  sent  to  the  store  of  Hendrix,  Carter  & 
Co.  for  the  purpose  of  removing  their  entire  stock  in  a  simi- 
lar way,  and  loading  it  upon  the  boat.  The  relator  formerly 
had  a  desk  in  their  establishment,  knew  the  office  hours  of 
the  partners,  and  instructed  the  marshal  not  to  go  there  until 
the  bookkeeper  had  gone  away  and  locked  the  safe,  and  the 
steamer  was  on  tlie  point  of  departure.  When  the  marshal 
announced  his  intention  to  Hendrix  of  seizing  all  the  goods 
in  his  establishment,  Hendrix  asked  for  a  little  time,  went  to 
the  clerk's  office  to  look  at  the  bond,  satisfied  himself  the 
sureties  were  insolvent,  and  mad^  affidavit  of  the  fact,  when 
the  district  judge  was  telegraphed  to  to  stop  the  proceedings. 
The  marshal  refused  to  place  the  property  on  the  boat,  but 
put  custodians  in  charge  during  the  night.  His  suspicions 
were  excited  none  too  soon.  Great  anxiety  was  manifested  by 
Tliompson  to  get  possession  of  his  stock,  but  finding  himself 
foiled,  the  boat  was  compelled  to  put  off  without  it.  It  pro- 
ceeded to  Mound  City  about  sun  down,  with  Thompson, 
Amett,  and  Carroll,  who  had  dismissed  his  skiff,  on  board. 
After  arriving  at  Mound  City,  some  of  the  defendants  made 
up  a  party,  hired  a  steam  tug,  went  in  pursuit,  and  com- 
pelled the  return  of  the  property.  [That  is,  the  property  on 
board — knives,  forks,  mules,  etc. — not  the  stock  of  Hendrix, 
Carter  &  Co.,  as  that  was  not  on  board. — 7?^^.]  Relator  after- 
wards returned  to  Memphis,  saw  the  counsel  employed  by  Hen- 
drix, Carter  &  Co.,  confessed  to  him  the  bond  was  bogus  and 
fraudulent,  said  they  had  him  where  he  meant  to  get  them, 
and  promised  if  they  would  let  him  out  he  would  ftirnish 
33 
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information  to  hold  the  clerk  and  marshal.  I  take  pleasiire 
in  Baying  there  is  not  the  slightest  evidence  to  show  that 
these  officers  or  their  deputies  acted  corruptly  or  in  bad  faith, 
although  in  view  of  the  magnitude  of  the  bond  a  little  more 
care  in  approving  it  would  have  been  commendable.  The 
writ  of  replevin  was  soon  after  dismissed,  and  his  claim  to 
the  property  abandoned. 

This  is  but  a  bare  outline  of  the  facts  fully  proved  —  facts 
which  the  relator  made  but  feeble  attempt  to  deny.  I  am 
forced  to  the  conclusion  that  it  is  a  case  of  gross  and  infam- 
ous fraud  practiced  upon  the  court. 

It  is  claimed  by  the  relator,  however,  that  admitting  this  to 
be  true,  he  is  still  entitled  to  his  discharge,  inasmuch  as  the 
writ  of  replevin  was  valid  upon  its  face.  There  is  no  ques- 
tion that  a  writ  valid  upon  its  face  will  protect  the  officer 
executing  it,  notwithstanding  it  may  have  been  irregularly 
issued,  or  may  be  voidable  for  want  of  jurisdiction.  There 
is  a  clear  distinction,  however,  between  the  officer  who  exe- 
cutes the  writ  and  the  party  who  procures  it  to  be  issued;  as 
against  the  latter,  it  may  be  shown  to  be  void  from  facts  not 
appearing  upon  its  face.  From  a  multitude  of  cases  drawing 
this  distinction,  I  cite  the  following: 

Savacool  v.  Bonghton^  5  Wend.  173;  Loder  v.  Phelps^  13 
Wend.  48;  Adicina  v.  Brewer^  3  Cow.  206;  Whitney  v. 
Schufelt,  1  Den.  594;  State  v.  Weed,  1  Fost.  262;  Rogers 
V.  MuUiner,  6  Wend.  597 ;  Taylor  v.  Trask,  7  Cow.  249. 

By  the  Code  of  Tennessee,  before  a  writ  of  replevin  can 
be  issued,  a  bond  must  be  filed  in  double  the  value  of  the 
property  covered  by  the  writ.  Whether  the  writ  is  totally 
void  without  such  bond,  it  is  perhaps  unnecessary  to  con- 
sider. There  is  no  doubt  that  a  writ  of  attachment  issued 
without  such  bond,  where  the  statute  requires  it,  is  wholly 
void  (see  Drake  on  Attachments,  etc.);  and  it  is  presumed 
that  the  same  rule  would  be  held  to  apply  to  writs  of  re- 
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plevin,  although  in  some  States,  where  a  bond  is  not  required 
before  the  issuing  of  the  writ,  it  is  held  that  the  writ  is  not 
thereby  invalidated  if  the  bond  is  executed  before  the  prop- 
erty is  delivered  to  the  plaintiff.  There  is  a  clear  distinction 
between  the  statutes  which  require  the  bond  to  be  e:[tecuted 
before  the  property  is  delivered  over,  and  those  which  require 
it  before  the  issuing  of  the  writ.  In  this  case  no  bond  was 
ever  given.  It  is  not  merely  a  case  of  insufficiency  of  sure- 
ties, which  may  be  renewed  by  order  of  the  court.  The 
relator  procured  the  execution  of  the  bond  by  sureties  whom 
he  knew  to  be  utterly  irresponsible,  and  at  least  one  of  whom 
forged  the  signature  of  a  fictitious  person. 

The  position  assumed  by  relator  is,  that  if  the  writ  upon 
its  face  authorized  the  taking,  which  is  the  subject  of  the 
larceny  for  which  he  is  indicted,  he  "  is  entitled  to  his  dis- 
charge, notwithstanding  the  writ  was  procured  by  perjury, 
and  used  for  the  purpose  of  committing  a  larceny.  Counsel 
cannot  have  fully  apprehended  the  consequences  of  this  doc- 
trine. May  a  deputy  marshal  holding  a  capias  of  this  court 
deliberately  murder  the  party  he  is  seeking  to  arrest!  There 
is  no  general  power  in  the  Federal  courts  to  punish  murder, 
and  if  discharged  from  the  custody  of  the  State,  his  crime 
would  go  practically  unpunished.  This  court,  I  think,  is 
bound,  to  inquire  into  the  legality  of  the  use  as  well  as  of  the 
validity  of  the  process  itself.  This  was  the  view  evidently 
taken  by  the  learned  judge  for  the  District  of  Kentucky  in 
the  Eobert's  case,  above  cited.* 

In  Commonwealth  v.  LoWj  Thatcher's  Criminal  Cases,  477, 
it  was  held  that,  if  a  man  having  a  right  of  action  makes  use 
of  a  process  which  he  knows  he  has  no  right  to  adopt,  to  get 
the  property  of  his  debtor^  and  with  intent  to  defraud  him, 
it  is  larceny. 

*  See  the  case  of  United  States  ex  rel.  Weeden  et  al.^  in  the  next  volnme, 
where  the  ruling  in  the  Koberts  case  has  been  modified.    [Reporter, 


516  DISTRICT  COURT.  [February, 

Ex  parte  Waddy  Thompson. 

It  is  well  settled  that  a  combination  of  two  or  more  to 
accomplish  a  }awfal  purpose  by  unlawful  means  is  indictable 
as  a  conspiracy.  Says  Lord  Hale,  P.  C.  507:  "A.  has  the 
mind  to  get  the  goods  of  B.  into  his  possession,  privately  de- 
livers an  ejectment,  and  obtains  judgment  against  a  casual 
ejector,  and  thereby  gets  possession  and  takes  the  goods.  If 
it  were  animo  faraiidi^  it  is  larceny."  So  Lord  Coke,  3 
Inst.  108:  "If  a  man  seeing  the  horse  of  B.  in  his  pasture, 
and  having  a  mind  to  steal  him,  cometh  to  the  sheriff,  and, 
pretending  the  horse  to  be  his,  obtaineth  the  horse  to  be 
delivered  to  him  by  replevin,  yet  this  is  a  felonious  and 
fraudulent  taking." 

I  have  not  lost  sight  of  the  concession  in  this  case,  that 
relator  supposed  he  was  entitled  to  the  possession  of  this 
property.  The  question  here  is  not  whether  he  was  entitled 
to  the  possession  of  the  property,  nor  whether  he  was  guilty 
of  larceny  in  obtaining  possession,  not  even  whether  he  was 
entitled  to  possession,  but  whether  he  was  justified  by  his 
writ  in  obtaining  this  possession.  Now,  nothing  is  better 
settled  in  the  law  of  trespass  than  that  an  officer  entitled  to 
levy  upon  property  becomes  a  trespasser  ah  initio  by  an 
abuse  of  the  process.  I  am  satisfied  in  this  case  that  the 
relator  commenced  this  suit,  not  for  the  purpose  of  asserting 
a  'bona  fide  claim  to  the  property,  but  of  spiriting  it  away 
under  the  forms  of  law,  and  disposing  of  it  before  proceed- 
ings could  be  taken  for  its  reclamation.  It  would  be  a 
strange  interpretation  of  the  law  if,  having  been  guilty  of 
forgery,  fraud,  and  subornation  of  perjury  in  procuring  the 
process  of  this  court,  he  could  still  claim  to  be  protected  by 
it  in  carrying  out  his  schemes.  I  hold  then,  that,  although 
the  marshal  was  protected  by  thjp  writ  in  what  he  did  in 
execution  thereof,  yet  as  to  the  relator  in  this  case  it  was 
fraudulent  and  void,  and  that  so  far  from  being  entitled  to 
protection  by  this  court,  his  case  should  be  laid  before  the 
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next  grand  jury  of  this  district  for  such  action  as  it  may 
see  fit  to  take,  and  the  district  attorney  is  directed  to  see  that 
this  is  done;  provided,  however,  that  no  action  be  taken  on 
any  indictment  nntil  he  shall  have  been  discharged  by  a  State 
court. 

It  results  that  the  prisoner  must  be  remanded  to  the 
custody  of  the  Sheriff  of  Shelby  Oounty. 


0.  S.  BAEEETT  irr  al.  v.  SCHOONEE  WAOOUSTA. 

DiSTBIOT   COUBT NOBTHEBN    DiSTBIOT   OF   OhIO MaBOH  4, 

1876. 

WHAT  ABE    "GOING   BATES." 

1.  Bate  means  price,  value.  Going  rate  as  to  freight,  like  market  price 
for  produce,  means  a  fixed  and  established  price.  A  rate  for  freight  can- 
not be  established  by  a  mere  offer  of  a  shipper  or  demand  of  a  carrier. 
It  can  only  be  done  by  an  actual  contract  made  in  port,  and  the  last  one 
so  made  for  the  same  port  would  fix  the  rate. 

2.  If  on  a  given  day  the  price  varied,  rose,  lowered  and  rose  again 
during  the  day  the  average  for  the  day  should  be  regarded  as  the  going 
rate.  But  if  no  contracts  had  been  made  on  that  day,  then  the  rate  of  the 
preceding  day  would  continue  until  an  actual  shipping  contract  should 
be  made  at  a  different  rate. 

The  facts  are  fully  stated  in  the  opinion. 

Mix^  Nolle  <&  White,  for  libellant. 

jGT.  D.  Goulderij  for  defendant. 

Welkeb,  J. — The  libellants  on  the  16th  of  November, 
1873,  entered  into  a  charter  party  with  the  defendant,  whereby 
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it  was  agreed  that  said  sehooner  should  carry  a  cargo  for  the 
libellants  from  the  port  of  Cleveland  to  the  port  of  Toronto, 
Canada,  for  two  dollars  and  twenty-five  cents  in  gold  per  ton, 
or  the  going  rates,  at  the  time  the  schooner  should  report  for 
loading.  The  capacity  of  the  vessel  was  four  hundred  tons. 
The  vessel,  through  the  master,  reported  for  load  on  the  20th 
of  November,  1873,  to  the  libellants,  and  the  master  then 
claimed  that  $2.50  in  gold  per  ton  was  the  going  rate,  which 
was  denied  by  the  libellants;  they  asserting  that  $2.25  was 
then  the  going  rate,  and  refused  to  agree  to  pay  more. 
Thereupon  the  master  refused  to  load  the  coal,  which  was 
then  ready  to  be  loaded,  or  take  it  upon  the  vessel,  and  the 
vessel  did  not  carry  the  coal  for  the  libellants;  and  they,  after 
the  refusal,  contracted  with  the  schooner  Moss  to  carry  the 
coal  to  Toronto  at  the  rate  of  $2.50  in  gold  per  ton,  which 
difference  in  price  they  seek  to  recover  in  this  suit  The 
contract  was  proven  to  be  as  above  stated. 

There  was  a  good  deal  of  evidence  given  on  both  sides  to 
ascertain  and  settle  what  was  the  "  going  rate  "  at  this  port 
for  the  port  of  Toronto  on  the  20th  and  at  the  time  the  de- 
fendant reported,  the  libellant  claiming  it  was  $2.25,  and  the 
defendant  it  was  $2.50.  Several  experts  were  examined  and 
much  difference  of  opinion  was  manifested  as  to  how  "going 
i-ates"  were  established  and  ascertained;  some  claiming  that 
the  prices  fixed  in  the  last  charter  party  made  at  the  port  of 
Toronto  determined  the  rate,  and  others,  that  whatever  might 
be  offered  vessel  owners  by  shippers  made  the  "  going  rate." 
The  testimony  showed  that  in  the  forenoon  of  the  20th,  and 
up  to  the  time  the  defendant  reported  for  load,  the  last  con- 
tract for  shipment  for  Toronto  made  between  shipper  and 
carrier  was  $2.25  in  gold  per  ton.  That  before  the  master 
reported  for  load,  he  had  been  offered  by  Mr.  Crawford  $2.50 
in  gold  per  ton,  and  that  when  he  reported  to  libellants,  he 
informed  them  of  the  offer  and  proposed  to  carry  for  them 
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at  the  same  rate,  which  they  refused,  and  said  they  would 
rely  on  their  contract.  Afterwards,  on  the  same  day,  the 
master  made  a  contract  with  Crawford  at  the  rate  of  $2.50 
in  gold,  which  was  the  first  contract  for  that  price  made  on 
that  date,  and  was  followed  by  the  one  made  by  the  libellants 
with  the  schooner  Moss,  at  $2.50. 

The  question  to  settle  is:  What  was  the  "going  rate"  at 
the  time  the  defendant  reported  to  take  load?  If  $2.25,  then 
the  libellants  are  entitled  to  recover;  if  $2.50,  then  they 
must  fail  in  their  suit.  It  will  be  necessary,  before  deter- 
mining the  question,  to  understand  what  is  meant  by  "going 
rate,"  and  how  it  is  established  or  ascertained  in  the  port. 
Rate  means  price,  value.  "Going  rate"  as  to  freight,  like 
"market  price"  for  produce  means  a  fixed  and  established 
price  for  the  time.  To  make  a  market  price  there  must  be 
buying  and  selling,  purchase  and  sale.  The  price  of  gold 
on  'change  is  fixed  by  sales  made.  A  price  cannot  be  estab- 
lished by  a  mere  offer  to  sell,  or  an  offer  to  purchase.  Sales 
must  be  consummated  by  agreement  to  make  a  market  price. 
Tlie  minds  of  the  buyer  and  seller  must  unite  on  a  price. 
So  of  a  rate  for  freight.  It  cannot  be  established  by  a  mere 
offer  of  a  shipper  or  demand  of  a  carrier.  It  can  only  be 
done  by  an  actual  contract  having  been  made  in  the  port,  and 
the  last  one  so  made  for  the  same  port,  would  fix  the  rate. 
If,  however,  on  a  given  day  the  price  has  varied,  being  raised, 
lowered,  and  raised  during  the  day,  the  rate  for  the  day 
would  be  an  average  of  the  rate,  which  should  be  regarded  as 
the  "going  rate"  for  that  day.  If,  on  a  given  day,  no  con- 
tracts for  shipments  had  been  made,  then  those  of  a  preced- 
ing day  would  constitute  the  "going  rate"  for  that  day,  and 
would  continue  until  changed  by  an  actual  shipping  contract 
made  at  a  different  rate.  If  mere  offers  by  shippers,  or  de- 
mand of  carriers,  could  establish  the  rate,  then  there  would 
be  no  certainty  in  the  fulfillment  of  that  large  class  of  con- 
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tracts  made  for  freight  at  "going  rates;"  shippers  would  have 
it  in  their  power  to  reduce  freight  at  their  pleasure,  and 
carriers  could  increase  them  as  might  best  subserve  their 
interests. 

The  only  safe,  and  the  true  rule  is:  that  rates  of  freight 
are  fixed  and  established  by  actual  contracts  in  the  market, 
and  CAn  only  be  changed  by  contract  in  good  faith,  made  in 
the  port  for  .like  services.  The  evidence  in  this  case  shows 
very  satisfactorily  that  no  contract  had  been  made  in  this 
port  before  the  refusal  of  the  defendant  to  carry  the  coal  for 
libellant  for  any  higher  price  than  $2.25  in  gold,  and  that 
the  defendant  in  fact,  made  the  first  contract  after  such  re- 
fusal at  the  new  rate  of  $2.50  per  ton.  This  contract  then 
changed  the  rate  to  $2.50,  and  the  libellants  had  to  conform 
to  such  increase  in  their  contract  with  the  Moss.  The  de- 
fendant, therefore,  in  refusing  to  carry  the  coal  for  the  libel- 
lants at  $2.25  in  gold,  per  ton,  as  the  contract  bound  the 
defendant  to  do,  violated  the  contract  of  shipment,  and  for 
which  the  libellants  are  entitled  to  recover. 

Another  question  is  made  on  the  heai'ing,  which  is  not 
distinctly  made  in  the  answer  of  the  defendant,  and  which  it 
is  claimed,  prevents  the  libellants  from  a  recovery  in  the  case. 
The  evidence  shows  that  the  libellants  had  sold  the  coal,  to 
be  carried  on  the  vessel  to  a  firm  at  Toronto  by  the  name  of 
Conger  &  Co.,  the  freight  to  be  paid  by  the  consignees  on  its 
receipt.  It  also  shows  that  the  contract  with  Conger  &  Co. 
was  that  they  should  receive  the  coal  chargeable  with  a  freight 
of  only  $2.25  in  gold  per  ton.  It  is  also  shown  that  the  con- 
signees paid  the  $2.50  in  gold  per  ton  freight  for  the  coal 
shipped  on  the  Moss  on  its  receipt — that  afterwards,  and 
after  this  suit  was  commenced,  the  libellants  settled  with 
Conger  &  Co.,  and  paid  them  the  difference  in  the  freight  so 
paid  by  the  consignees.  On  this  state  of  facts,  it  is  claimed 
the  libellants  had  no  right  in  these  proceedings  against  the 
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defendant,  having  no  interest  in  the  contract  and  siiBtaining 
no  damages. 

The  answer  to  this  claim  is,  that  by  this  contract  the  coal 
sold  only  being  chargeable  with  $2.25  per  ton,  to  be  paid  by 
the  consignees,  any  excess  paid  over  that  sum  was  necessarily 
a  loss  to  that  extent  on  the  value  of  the  libellants'  coal  and 
the  price  they  were  to  pay  for  it,  and  therefore  a  damage  to 
them  in  the  amount  their  consignees  were  then  compelled  to 
pay. 

Decree  for  libellants  for  |128.9L 
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effect  of  bepeals  and  amendments  itpon  eights  ginen  by 
statutes — bankbupt  law — penal  statutes  eepealed  and 
genebal  effect  of  bepeal  of  laws. 

1.  The  clauses  in  the  bankmpt  law  which  give  the  pow^  to  an 
assignee  to  sue  for  and  recover  the  amount  of  unlawflil  preferences  paid 
to  particular  creditors  are  not  penal  in  their  nature,  and  when  repealed 
are  not  suhject  to  the  rule  of  construction  which  applies  in  case  of  repeal 
of  penal  statutes. 

2.  Whenever  substantial  rights  are  created  by  statute  or  commercial 
contracts  are  regulated,  the  repeal  of  laws  on  which  they  depend,  will 
not  receive  a  retroactive  application,  unless  the  law  expressly  or  hy  im- 
plication so  declares.  The  cases  deciding  that  this  clause  of  the  bankrupt 
law  is  penal,  disapproved. 


522  CIRCUIT  COURT.  [March, 

Lowell  W.  Tinker  v.  Philip  J.  Van  Dyke  et  al. 

8.  Certain  judgments  hold  that  statutes  imposing  liabilities  npon  cor- 
porators in  certain  exigencies  for  debts  of  the  corporation  were  penal 
and  would  not  be  enforced  in  other  States.  These  are  at  war  with  the 
case  in  2  Wall.,  holding  that  the  repeal  of  such  clauses  as  to  existing 
contracts  impaired  their  obligation. 

4.  The  clause  in  section  6021,  (Bankrupt  Law)  amending  section  89 
where  the  word  "knew"  is  used  instead  of  the  words  "had  reasonable 
cause  to  believe,"  does  not  apply  to  proceedings  in  bankruptcy  conuuenced 
before  Dec.  1, 1873. 

Facts  are  fully  stated  in  the  opinion  of  the  court. 
Alfred  Russell^  for  plaintiff  in  error. 
D.  M.  IHckinaariy  for  defendant  in  error. 

Emi^ions,  J. — Van  Dyke  was  appointed  trustee  before  the 
amendment  of  1874,  which  so  changed  the  former  law  as  to 
require  that  a  creditor  obtaining  a  preference  should  know 
that  the  debtor  was  insolvent  instead  of  ^^ having  reasonable 
cause  to  believe  he  was  so  insolvent."  The  bankrupt  law  trana- 
fers  all  the  property  of  the  bankrupt  to  the  assignee  as  of  the 
day  of  adjudication.  Van  Dyke,  for  the  benefit  of  creditors, 
had  a  right  unconditionally  to  one  thousand  dollars,  in  the 
hands  of  Tinker,  as  the  immediate  conveyance  of  the  adjudi- 
cation under  the  former  law,  but,  as  his  suit  was  not  com- 
menced nor  tried  before  the  amendment,  it  is  claimed  by  the 
defendants  that  it  was  necessary  to  prove  under  it,  that  he 
knew  the  insolvency  of  his  debtor,  and  that  "having  reason- 
able cause  to  believe"  was  not  sufficient. 

It  has  been  argued  at  two  different  hearings,  with  far 
more  than  ordinary  pertinacity,  that  this  clause  in  section 
39  of  the  bankrupt  act,  is  penal  in  that  sense  which  brings 
it  within  the  familiar  rule  that  rights  arising  under  such 
laws  are  gone  by  their  repeal.  It  is  said  also  to  be  remedial, 
so  as  to  bring  it  within  the  rule  of  construction  which  applies 
statutory  alterations  of  the  mere  form  of  the  remedy  to  pend- 
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ing  proceedings.  The  defense,  also,  with  much  confidence, 
relied  upon  the  frequently  misapplied  rule  that  actions 
given  by  statate  are  gone  by  its  repeal. 

Ko  question  of  constitutional  power  is  involved  in  this 
discussion.  The  authority  of  Congress  to  divest  vested 
rights,  and  impair  contracts  in  the  enactment  of  a  bankrupt 
law,  is  conceded.  The  question  before  us  is  purely  one  of 
interpretation:  Did  Congress,  having  an  undoubted  right  so 
to  do,  intend  to  make  the  new  rule  applicable  to  pending 
causes? 

As  a  very  general  rule,  when  we  have  repeatedly  ruled  a 
point,  as  we  have  this  one,  sustained  as  it  is,  by  so  much  ex- 
press decision,  we  should  not  deem  it  necessary  to  prepare  a 
formal  judgment.  The  exceptional  labor  of  the  argument 
for  the  defendant,  and  an  influential  dictum  by  Judge 
Dillon,  we  think  justify  the  attention  we  give  it. 

The  following  judgments  expressly  deciding  this  question, 
for  the  sake  of  that  conformity  which  should  characterize 
judicial  rulings,  ought  to  be  followed,  even  if  we  did  not  as 
fully  as  we  do,  approve  their  principle. 

11  B.  K.  308,  Van  Dyke  v.  Tinker^  is  the  report  of  this 
case  in  the  court  below.  The  learned  District  Judge  relies 
chiefly  upon  the  provision  in  the  amendatory  act,  that  the 
alteration  of  Section  39  here  in  question,  shall  apply  to  all 
cases  of  invohmtary  bankruptcy,  commenced  since  Dec.  1, 
1873,  which  he  holds  is  equivalent  to  an  express  legislative 
declaration  that  it  shall  not  apply  to  any  cases  commenced 
before  that  time.  We  see  no  answer  to  this  argument.  The 
repealing  clause,  properly  construed  and  modified  by  the  pro- 
viso of  Section  39,  leaves  the  whole  of  this  section  as  it 
formerly  stood,  in  full  force  as  to  all  causes  pending  before 
Dec.  1,  1873.  10  B.  E.  461,  Brooke  v.  McCraken,  is  a  very 
intelligent  opinion,  holding  that  the  amendment  to  Section 
35  is  not  to  be  applied  to  pending  proceedings;  it  notices 
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the  provision  limiting  the  application  of  a  similar  amend- 
ment to  Section  39,  and  declares  that  the  35th  section  come:> 
within  the  general  principle  that  all  laws  affecting  substan- 
tial rights,  are  to  be  applied  to  the  future  onlj.  Judge 
Deady  cites  the  following  Federal  judgments,  announcing 
this  rule:  Ha/rvey  v.  Tyler ^  2  Wall.  347;  Steamship  Co.  v. 
Jolliffe^  Id.  458 ;  McEwen  et  al,  v.  Den^  Lessee^  24  How.  244; 
United  States  v.  Starr ,  Hemp.  471;  Schenck  v.  Paley^  1 
Wool.  175;  Ex  parte  Bieling^  3  Ben.  212;  Ex  parte  Hope 
Ins.  Co.^  1  Sawyer,  110.  We  have  examined  these  cases; 
thej  fuUj  sustain  the  application  of  the  rule  to  the  case  be- 
fore the  court.  2  Wallace,  458,  Steamship  Co.  v.  Jolliffe^ 
was  a  case  where  a  statute  gave  a  pilot  half  fees  for  tender- 
ing his  services.  The  tender  was  made,  but  before  the  action 
was  brought,  the  statute  was  repealed,  and  another  enacted 
in  its  stead,  providing  for  the  performance  of  the  same  duties. 
The  opinion  of  Justice  Field  is  somewhat  ambiguous,  but 
we  think  he  does  not  intend  to  rest  it  upon  the  ground  .tliat 
by  retroactive  application  of  the  law,  the  obligation  of  con- 
tracts would  have  been  impaired,  or  the  property  of  a  citizen 
divested,  without  due  process  of  law.  He  does  call  it  a  qua«i 
contract,  and  speaks  of  the  right  as  a  vested  one,  but  con- 
cludes this  portion  of  his  judgment  by  placing  it  upon  the 
presumed  intention  of  the  Legislature,  and  quoting  Chief 
Justice  Shaw,  in  Wright  v.  OaMey^  5  Met.  406,  where  it  is 
substantially  said  that  when  one  statute  is  repealed,  and 
another  modifying  it  only  contemporaneously  entered  in  its 
stead,  the  old  law  may  be  considered  as  still  in  existence  in 
reference  to  causes  of  action  which  accrued  under  it.  We 
think  that  the  argument  of  Judge  Field  intends  to  concede 
the  power  of  the  Legislature,  by  express  enactment,  to  have 
barred  the  recovery;  but  that  in  all  cases  where  such  rights 
were  involved  as  those  which  he  decided  the  pilots'  in  that 
case  to  be,  the  presumption  was  of  a  contrary  intent     We 
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think  it  a  precedent  for  holding  here,  that  the  intention  was, 
not  to  divest  the  unconditional  right  of  the  assignee  to  this 
sum  of  money.  The  right  of  the  creditors  was  perfect,  and 
should  not  be  divested  without  express  enactment,  or  an  im- 
plication wholly  unambiguous. 

10  B.  E.  173,  HamUn  v.  Pettibone.  Judge  Hopkins  very 
fully  considers  this  question,  and  decides  that  the  amend- 
ment is  not  to  have  a  retroactive  application  to  causes  aris- 
ing anterior  to  December,  1873.  He  relies  not  only  upon 
the  express  limitation  in  the  act  to  that  period,  but  applies 
the  rule  that  statutes  affecting  substantial  rights  divesting 
causes  of  action  which  have  fully  accrued,  are  not  without 
express  declaration  or  the  strongest  implication  to  be  applied 
to  past  transactions. 

In  Hitchcock  V.  Wa^y  6  Ad.  &  El.  943,  cited  by  him,  an 
English  court  refused  to  apply  ex  post  facto  to  a  statute 
which  took  away  a  defense  in  gaming  contracts,  even  in  favor 
of  a  hoTiaJide  purchaser,  without  notice.  And  see  12  B.  R. 
In  re  Montgomery^  p.  341;  12  B.  R.  299,  Bradbury  v. 
Galloway^  follows  from  the  preceding  cases,  and  quotes,  as 
quite  decisive  of  this  question.  Section  13  of  the  Revised 
Statutes,  which  provides  "  that  the  repeal  of  any  statute  shall 
not  have  the  effect  to  release  or  extinguish  any  penalty,  for- 
feiture or  liability  incurred  under  such  statute,  unless  the 
repealing  act  shall  so  expressly  provide,  etc."  The  words 
''penalty"  or  "forfeiture"  have  no  application  here,  unless 
tlie  far  fetched  argument  be  tenable,  that  this  clause  in  Sec- 
tion 39  be  penal;  we  elsewhere  say  we  think  it  is  not.  The 
law  cited  disposes  of  this  question  in  favor  of  the  plaintiff 
if  it  is  so,  and  the  word  liability  would  serve  the  rights  of 
the  assignee  in  this  case,  whatever  may  be  its  nature.  12  B. 
R.  208,  Singer  v.  Sloan^  recently  decided  by  Judge  Dillon, 
contains  a  dictum  relied  on  by  the  defendant  to  give  this 
clause  a  retrospective  application.     Evidently  the   learned 
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and  nsnally  careful  judge  had  not,  as  he  was  not  called  upon 
to  do,  fully  examined  the  subject.  He  cites  Sedgwick  Stat, 
and  Con.  Law,  129  et  %eq.^  that  all  rights  dependent  upon  a 
statute  fall  by  its  repeal;  but  this  same  author,  on  page  134, 
in  discussing  the  same  subject,  after  having  noticed  one  ex- 
ception to  the  rule  quoted  by  Judge  Dillon,  says  that  a 
second  exception  is  constituted  of  those  cases  "which  affect 
rights  of  action  which  have  attached  and  become  vested  under 
the  original  law,  and  existing  at  the  time  of  the  repealing 
statute."  The  facts  upon  which  the  judgments  rest,  cited  by 
Mr.  Sedgwick  in  illustration  of  this  exception,  clearly  show 
it  is  applicable  to  the  case  before  us.  The  words  here  quoted 
are  almost  literally  like  those  in  the  judgment  of  Justice 
Field  in  Jolliffe  v.  Steamboat  Co.^  ante.  10  B.  R.  566,  In 
re  King^  by  Justice  Milleb,  held  that  the  amendment  pro- 
viding that  a  bankrupt  should  be  discharged  although  his 
assets  did  not  pay  50  per  cent.,  as  provided  by  the  original 
law,  was  applicable  to  cases  commenced  before  the  amend- 
ment in  this  respect;  differing  from  the  conclusion  of  Judge 
Blatohford,  10  B.  R.  438.  It  may  well  be  that  this  clause 
was  intended  to  apply  as  Justice  Milleb  holds,  while  that 
before  us  should  not  be  construed  to  divest  the  action  of  the 
assignee. 

Upon  authority,  the  question  comes  before  us  with  six 
well  considered  judgments,  holding  directly  upon  the  ques- 
tion before  us,  that  the  amendment  did  not  apply  to  proceed- 
ings in  bankruptcy  commenced  before  December,  1873.  The 
dictum  of  Judge  Dillon  is  all  that  we  find  opposed  to  it. 

Beyond  this  reference  to  these  judgments  upon  the  ques- 
tion before  us,  we  shall  do  little  more  than  testify  that  we 
have  gone  over  the  ground  of  the  argument,  and  that  suitors 
have  had  the  benefit  of  our  consideration  of  the  labor  of 
their  counsel. 

The    following   cases,   unquestionably   resting   upon    the 
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penal  character  of  the  rights  which  were  held  to  be  abro- 
gated by  a  repeal  of  the  law,  are  acquiesced  in  as  sound  and 
wholesome  law — 21  Mich.  390;  3  Howard,  534.  In  the  later 
case,  Chief  Justice  Taney  draws  the  line  clearly  between 
penal  provisions  in  a  law  and  its  other  clauses  creating  con- 
tracts  and  relating  to  substantial  rights.  2  Dana,  330;  5 
Band.  657;  1  Wash.  C.  C.  R,  84;  5  Cranch,  281;  13  How. 
429,  are  all  of  the  same  general  character,  and  are  no  more 
appropriately  cited  here  than  a  very  great  number  of  other 
like  adjudications. 

A  few  cases  have  been  referred  to  upon  statutes  regulating 
political  rights,  supposed  to  be  analogous  to  the  clause  now 
before  us  for  corffetruction.  We  see  no  similarity.  In  refer- 
ence to  such  laws,  it  would  require  a  very  strong  expression 
of  the  legislative  will  for  the  court  not  to  apply  them  retro- 
spectively in  reference  to  all  unclosed  matters.  8  Mich.  128, 
Tiveyv.  People;  People^Y.  Green^  58  N.  T.  295,  and  3  How. 
534;  3  Peters,  157;  10  How.  402;  7  Wall.  506;  are  aU  of 
such  character. 

Several  judgments  were  cited  and  analyzed  to  show  the 
power  of  the  State  and  Federal  Legislatures  to  effectuate 
the  intention  of  parties  by  retroactive  legislation,  giving 
validity  to  imperfect  contracts  and  insufficient  action  under 
former  laws.  This  necessary  and  beneficent  power  is  not 
questioned.  All  such  laws  should  receive  a  most  liberal  con- 
*struction  to  effectuate  such  purpose.  Of  this  class  are  16 
Ohio,  377;  57  N.  Y.  177.  Similar  adjudications  ip  the  Fed- 
eral and  State  courts  are  numerous. 

Decisions  upon  statutes  which  affect  the  form  of  remedy 
only  are  equally  foreign  to  the  case  before  us;  such  are  all 
the  following  cases  in  defendant's  brief:  1  Mich.  173,  Roh- 
inson  v.  Steamer  Red  Jacket^  and  Moses  v.  Steamboat  Mis- 
souriy  referred  to  in  it,  contains  the  true  distinction  upon  the 
subject;  21  Pick.  169;  9  Bam.  &  Ores,  750;  50  Mo.  554;  11 
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Jf .  T.  281,  are  to  like  effect.  The  general  subject  treated  in 
these  cases  is  too  familiar  to  require  additional  citation  and 
ti-eatment. 

To  show  that  this  clause  which  equally  distributes  all  the 
property  of  a  bankrupt  among  his  creditors  is  penal,  and  con- 
sequently that  a  State  cou^  will  not  enforce  it — the  able 
judgment  of  Justice  Chkistianot  in  25  Mich.  476,  Yoorhee% 
V.  Frishiej  and  Brigham  v.  Claffliuy  74  B.  R.  412,  are  cited. 

Whatever  we  might  have  said  of  those  judgments  had 
jurisdiction  been  declined,  upon  the  ground  that  the  Federal 
courts  were  the  more  fit  forum  for  such  actions,  we  most 
emphatically  dissent  from  that  portion  of  the  reasoning, 
upon  which  they  rest,  declaring  this  clause  of  the  bankrupt 
law  to  be  penal  in  its  character  and  applying  the  inapplicable 
rule  announced  in  3  Wheat.  240,  GeUton  v,  Soyt  and  10 
Wheat.  66,  The  Antelope, 

One  of  these  cases  was  in  reference  to  a  particular  regula- 
tion of  a  foreign  government,  and  the  other  a  penal  forfeit- 
ure to  the  United  States.  Their  inapplicability  to  this  clause 
of  the  bankrupt  law  is  manifest.  Neither  the  Michigan  nor 
the  Wisconsin  court  takes  any  notice  whatever  of  any  one  of 
the  following  judgments,  many  of  them  by  the  most  elabo- 
rate and  convincing  argument  deciding  the  point  directly  the 
other  way.  Brown  v.  Cuming^  2  Gaines,  33;  Barstow  v. 
AdamSj  2  Day,  70;  As^gnees  of  Barclay  v.  Carson^  2  Haysv., 
243;  Keely  v.  IloldaJiipj  1  Brown,  36;  Sullivan  v.  Bridge^  1 
Man.  511;  and  in  1846,  Dewey,  J.  in  10  Met.  583,  under 
the  bankrupt  law  of  1841  cites  the  foregoing  cases  under  the 
former  law  as  setting  at  rest  this  question  at  that  period. 
His  discriminating  judgment  draws  the  distinction  between 
^  home  National  bankrupt  law,  which  ex  rigore  operating 
upon  persons  and  property  within  the  Stat6,  passes  title  in 
prcBsenti  to  the  assignee,  and  a  foreign  one  who  must  come 
here  claiming  rights  solely  under  his  judicial  appointment 
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In  101  Mass.  109,  Stephens  v.  Mechanics^  Bamk^  this  princi- 
ple was  deemed  so  clearly  applicable  to  the  present  bankrupt 
law  tliatj  as  the  court  say,  it  was  abandoned  in  argument. 
See  fully  in  accord  102  Mass.  428;  7  Bush,  66;  64  Penn.  74. 

We  think  these  judgments  could  not  have  been  called  to 
the  attention  of  the  learned  courts  of  Michigan  and  Wiscon- 
sin. These  two  opinions  being  recently  cited  in  New  York, 
called  from  the  Court  of  Appeals  in  Cocik  v.  Waiters^  9  B. 
K.  155,  a  citation  of  a  portion  of  the  preceding  cases  and  a 
most  pointed  dissent  from  the  assertion  that  this  clause  of 
the  law  had  any  element  of  a  penal  character.  Some  respect 
is  due  to  so  long  and  unbroken  history,  and  we  can  hardly 
be  asked  to  follow  two  judgments  asserting  principles  so 
novel  and  at  war  with  precedent.  The  adverse  adjudications 
might  be  greatly  multiplied. 

The  12  Green,  438,  Halcey  v.  McLean  and  33  Maryland, 
487,  and  other  similar  adjudications  holding  that  when  laws 
impose  liabilities  upon  the  officers  and  shareholders  of  cor- 
porations for  the  nonperformance  of  some  duty  upon  the 
ground  that  they  are  penal  in  their  character,  they  will  not 
be  enforced  in  foreign  jurisdictions,  have  been  cited  as  anal- 
ogies for  holding  this  clause  of  the  bankrupt  law  to  be  of  a 
similar  penal'  character.  Whether  these  and  the  numerous 
other  similar  decisions  collected  and  well  analyzed  in  33 
Maryland  are  consistent  with  the  judgment  in  2  Wallace,  10, 
we  briefly  consider  hereafter. 

A  law  imposing  liability  for  the  debt  of  another  as  a  con- 
sequence of  a  wrongful  omission  of  duty,  is  clearly  distin- 
guishable from  one  which  provides  for  the  equal  distribution 
of  a  bankrupt's  assets  among  his  creditors. 

It  is  no  more  penal  to  declare  that  a  creditor  who  receives 
payment  in  violation  of  the  bankrupt  law  shall  hand  over 
what  he  receives  to  the  assignee,  than  that  he  who  holds  per- 
34 


530  CIECUIT  COUET.  [Maroh, 

Lowell  W.  Tinker  v.  Philip  J.  Van  Dyke  et  aL 

gonal  property  belonging  to  the  bankrupt  shall  be  subject  to 
an  action  in  trover  if  he  refuses  to  deliver  it  upon  demand. 

As  well  might  it  be  said  that  an  action  on  the  case  for 
fraud  in  violation  of  the  common  law  is  penal  in  its  character, 
because  the  citizen  is  made  to  respond  for  the  consequences 
of  his  wrong.  The  many  judgments  authorizing  suits  in 
State  courts  by  assignees  in  bankruptcy,  declare  that  their 
rights  rest  upon  the  same  general  principles  as  if  they  ac- 
crued under  the  common  law. 

In  3  McLean,  Oranb  v.  Ham/iUon,  of  which  there  is  a 
very  imperfect  report  only,  which  we  argued  when  at  the  bar, 
an  action  was  sustained  in  the  Federal  court  to  recover  back 
property  won  upon  a  horse  race  under  a  statute  of  Michigan. 

Upon  a  very  full  review  of  judgments,  Judge  McLean 
held  that  the  law  was  not  a  penal  one,  that  it  created  property 
rights  between  citizen  and  citizen,  and,  like  any  other  obliga- 
tion created  by  law,  could  be  enforced  in  the  Federal  courts — 
a  penal  law,  it  was  conceded,  could  not  be.  Numerous  adju- 
dications were  cited  to  his  honor,  showing  that  the  many 
State  laws,  authorizing  recovery  back  of  property,  which 
passed  from  citizen  to  citizen,  in  violation  of  law,  were  not 
penal  unless  a  greater  amount  was  authorized  to  be  recovered 
than  was  actually  received. 

These  citations  do  not  appear  in  his  judgment.  They 
have  not  been  cited  to  us,  and  we  have  no  time  to  reproduce 
them.  They  are  all  directly  at  war  with  the  doctrine  of  the 
cases  which  hold  the  liability  of  corporations  to  be  penal. 

It  would  be  unpardonable  in  a  case  like  this  to  discuss  at 
any  length  the  rectitude  of  judgments,  after  having  declared 
their  inapplicability  to  the  point  in  judgment. 

The  analogy,  however,  between  the  cases  we  have  been 
considering  and  that  of  a  suit  to  recover  back  money  from  a 
creditor  who  has  unlawfully  received  a  preference,  was  so 
urgently  pressed  that  we  add  a  word  in  regard  to  them. 
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These  judgments  are  so  many  and  from  courts  of  such  high 
respectability,  that  we  should  feel  great  reluctance  in  disre- 
garding them.  We  submit,  with  great  respect,  that  they 
have  entirely  misapplied  the  doctrines  upon  which  they  rest. 
A  law  which  creates  a  liability  between  citizen  and  citizen, 
as  further  security  for  the  contract^  of  a  coi*poration  of  which 
the  obligated  person  is  a  member,  has  in*  it  no  penal  element 
whatever  in  that  sense  which  makes  one  court  refuse,  to 
enforce  the  penalties  of  foreign  governments.  The  history 
of  this  principle  shows  that  it  had  its  origin  in  the  political 
hostility  of  opposing  nations;  laws  intended  to  guard  the 
revenue;  penalties  to  enforce  the  political  regulations  of 
other  countries  were  not  enforced  by  tribunals,  whose  gov- 
ernment was  presumed  to  be  opposed  to  the  policy  which 
such  laws  were  intended  to  promote. 

The  rule  never  had  any  application  to  the  colonies  and 
much  less  to  the  several  States  and  the  Federal  judiciary 
after  we  became  one  nation,  with  a  common  commerce  and  a 
common  interest  in  the  power,  peace,  and  prosperity  of  the 
whole  people. 

When  penal  actions  founded  upon  the  laws  of  other  States 
were  rejected  by  our  courts,  as  in  some  instances  upon  the 
ground  of  comity  they  might  have  been,  this  old  rule  should 
not  have  been  invoked. 

All  those  provisions  of  law  intended  to  secure  the  per- 
formance of  private  contracts,  and  in  which  the  property 
rights  of  private  citizens  alone  were  concerned,  should  never 
have  been  deemed  penal  statutes  within  the  rule  excluding 
jurisdiction. 

The  Federal  courts  would  decline  jurisdiction  in  a  qui  tarn 
action  under  a  State  law  for  a  penalty  for  a  violation  of  the 
Sabbath,  for  defrauding  a  State  tax  law  or  any  other  law  of 
a  purely  political  character;  here  the  rule  would  be  appli- 
cable; to  extend  it  to  that  large  and  rapidly  growing  class  of 
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cases,  where  the  citizens  of  one  State  have  rights  of  action 
against  those  of  another,  under  laws  creating  liabilities  for 
corporate  premises,  will  make  a  fearful  inroad  upon  the  juris- 
diction of  the  Federal  judiciary. 

A  very  large  percentage  of  all  the  commerce,  manufactur- 
ers and  trading  of  the  country  is  coming  to  be  done  by  State 
corporations;  the  citizen  relies  in  large  degree  upon  the 
security  afforded  by  those  obligations  imposed  upon  officers 
and  shareholders  for  an  omission  of  their  duty.  To  call  this 
obligation  a  penalty  is  to  exclude  the  jurisdiction  of  the 
Federal  courts  by  a  mere  name.  We  can  see  no  distinction 
in  principle  between  a  State  statute  which  should  repeal  a 
provision  in  a  railroad  or  bank  charter,  rendering  liable  direc- 
tors and  shareholders  if  they  incurred  debts  beyond  the 
amount  of  the  capital  paid  in,  or  failed  to  make  proper 
scrutiny  and  publicity  of ^ the  accounts  of  their  corporation, 
and  a  law  divesting  such  a  liability,  unanimously  held  to  be 
unconstitutional  in  2  Wall.,  Haxcthome  v.  Calef. 

In  this  case  a  railroad  charter  provided  that  shareholders, 
should  be  liable  to  the  extent  of  their  shares  for  the  debts  of 
the  corporation,  if  there  was  a  deficiency  of  corporate  assets. 
This  provision  was  repealed  anterior  to  the  bringing  of  an 
action;  Held^  it  violated  the  obligation  of  the  contract  im- 
plied between  the  shareholders  and  the  creditor  growing  out 
of  the  statute  and  their  reciprocal  action  under  it.  In  this 
case  the  liability  was  fully  statutory ;  there  was  no  liability 
at  common  law  on  the  part  of  the  corporators  for  the  debts 
of  the  corporation. 

The  court  cites  as  analogous,  Woodruff  v.  Trapnall^  10  How. 
190,  in  which  it  was  held  that  the  repeal  of  a  law  which  made 
bills  issued  by  a  bank  receivable  in  payment  of  State  debts, 
could  not  deprive  a  citizen  of  the  liberty  of  so  applying  them. 
Coming  v.  McCullough^  1  Coms.  47,  is  also  approbated, 
which  quite  fully  accords  with  the  principles  stated* 
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Between  the  statute  involved  in  2  Wal.  10,  and  those 
which  the  State  judgments  cited  have  held  to  be  pure  penal- 
ties, and  therefore  cognizable  only  in  the  courts  of  the  State 
which  enacts  them,  we  see  no  such  difference  in  principle  as 
to  cause  a  Circuit  Court  of  the  United  States  to  refuse  to 
entertain  an  action  upon  the  ground  that  one  is  penal,  and  to 
entertain  it  under  the  other  because  it  is  a  contract. 

To  erect  such  a  distinction  into  a  rule  of  law,  would  enable 
State  legislatures,  by  the  mere  form  and  phraseology  of  a 
statute,  to  create  property  rights  of  which  the  Federal  courts 
could  take  no  cognizance,  and  thus  do  indirectly,  what,  in  Ina, 
Co,  V.  Morae^  20  Wall.  445,  the  Supreme  Court  said  they  could 
not  do  directly. 

This  liability  constitutes  a  part  of  the  law  of  the  contract. 
See,  also,  21  Wall.  252,  233,  Ochiltree  v.  B.  B.  Co. 

The  rule  so  frequently  quoted  in  the  books  that  which  is 
created  by  statute  may  be  taken  away  by  statute  was  also 
largely  relied  upon  at  the  bar.  We  remarked  during  the 
argument,  and  now  repeat,  there  never  was  any  such  rule 
administered  anywhere. 

When  remedies  are  created,  penalties  enacted,  crimes  de- 
lined  and  punished,  political  regulations  established  by  statute, 
they  may  be  abrogated  by  their  appeal. 

When  repealed,  the  presumption  is  in  favor  of  a  retro- 
active application.  It  is  a  misdescription  of  the  principle 
involved  in  these  classes  of  cases,  to  say  the  right  of  action 
is  gone  because  they  are  statutory. 

They  are  gone  on  account  of  the  nature  of  the  statute,  the 
right  regulated,  and  the  persons  to  be  affected;  because,  in 
these  peculiar  instances,  and  other  analogous  cases,  statutory 
rights  are  abrogated  by  repeal  of  the  law,  it  by  no  means 
follows  that  all  other  statutory  rights  of  a  different  character, 
creating   substantial  property  rights,  upon  which  business 
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transactions  between  citizen  and  citizen  are  vested,  fall  in  the 
same  circumstances. 

Large  numbers  of  the  latter  class  are  protected  by  various 
constitutional  inhibitions — Federal  and  State. 

"When  you  pass  beyond  the  protection  of  the  Constitution, 
and  arrive  at  those  vested  rights  which  involve  substantial 
property  values,  then,  although  the  abstract  proven  may 
exist  to  destroy  them,  the  presumption  will  be  that  the 
Legislature  did  not  intend  to  do  so,  unless  it  expressly  so 
declares. 

From  the  multitude  of  cases  so  declaring,  we  cite  in  addi- 
tion to  those  already  referred  to,  only  the  following:  Dash  v. 
Van  Kleeh^  7  J.  K.  477,  which  contains  a  full  discussion  by 
most  able  judges,  and  reviews  the  elementary  writers  and 
decisions  down  to  their  date. 

The  duty  of  construing  all  laws  prospectively,  where  rights 
are  affected,  is  strongly  insisted  upon;  and,  see  4  S.  &II.  401; 
2  Cranch,  272. 

No  principle  is  more  familiar  in  the  Federal  jurisprudence. 

It  was  also  argued  that,  however  courts  might  deal  with 
afBrmative  provisions  of  law  which  prescribe  new  rules  of 
conduct,  and  create  new  obligations,  applying  them  prospect- 
ively only  when  such  appeared  to  be  the  intention  of  the 
law-maker,  that  no  such  liberty  of  interpretation  existed 
when  a  statute  was  unconditionally  repealed. 

"We  see  no  difference  whatever,  in  principle,  between  the 
two  cases,  deeming  it,  in  all  instances,  a  mere  matter  of  con- 
struction, depending  upon  the  subject  matter  and  language 
of  tlie  law.  We  should  have  thought  it  unworthy  of  con- 
sideration, but  for  the  answer  made  by  Justice  Cowen,  in 
Butler  V.  Pahner^  1  Hill,  '324,  to  some  judgments  cited  in 
favor  of  a  wholly  prospective  application  of  a  law  in  judg- 
ment before  him. 

He  does  distinguish  them  by  saying  they  are  cases  of  posi- 
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tive  enactments,  and  not  unconditional  repeals.  If  we  might 
impute  to  that  learned  judge  the  absurdity  of  saying,  that 
in  no  case  could  the  Legislature  repeal  a  clause  in  a  statute, 
saving  aU  rights  accrued  under  it,  his  language,  literally  in- 
terpreted, might  be  read  to  mean  that  in  every  case  of  repeal, 
irrespective  of  circumstances,  the  courts  are  forbidden  to 
confine  its  effects  to  future  cases  only.  He  cites  many  old 
English  judgments  in  reference  to  political,  penal,  remedial 
and  criminal  statutes,  in  reference  to  which  such  a  rule  of 
presumption  is  rightfully  declared;  but  all  that  is  meant  in 
the  judgment,  is  that  in  case  of  a  repeal,  stronger  language 
and  more  persuasive  circumstances  are  required  to  authorize 
a  limited  application  than  will  produce  the  same  effect  in 
reference  to  a  new  affirmative  enactment. 

The  judgment,  instead  of  being  at  war  with  our  own, 
when  rightfully  understood,  is  an  argument  to  show  that  in 
every  instance  the  legislative  will  is  to  be  ascertained  and 
executed. 
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DOYLE  V.  CLARK 

CiBouTT   CouBT — Eastern  DiflTRicT  OF  MicmaAXT — ^Maboh 

Term,  1876. 

ik)micil change  of  besidence. 

1.  DoKiciL — iNTEimON  XSD  Fact. — Declarations,  which  are  part  of 
the  res  gesta^  are  admissible  in  evidence  to  show  intention  as  a  general 
rule,  but  admissions  of  declarations  either  written  or  verbal  in  connection 
with  acts  done,  and  giving  character  to  such  acts,  depend  much  on  cir- 
cumstances and  upon  the  nearness  or  distance  of  time  to  the  declarations 
made  and  the  acts  done. 

2.  Evidence.  —  Instances  are  numerous  where  the  declarations  of  a 
person  made  at  the  time  of  changing  a  residence  have  been  received  as 
evidence  of  an  intention  to  make  the  change  permanent,  and  to  rebut  the 
presumption  that  it  was  for  temporary  purposes  only. 

8.  At  the  same  time,  the  admissibility  of  such  declarations  is  some- 
what in  the  discretion  of  the  court,  and  subject  to  another  general  rule, 
viz. :  that  a  person  will  not  be  allowed  by  his  declarations  to  make  out  a 
case  for  himself. 

On  motion  to  remand. 

Plaintiff,  a  citizen  of  Illinois,  began  suit  against  the 
defendant  in  the  Superior  Court  of  Detroit.  This  was 
removed  to  this  court  and  tried  on  the  24th  day  of  June. 
On  the  trial  plaintiff  submitted  to  a  non-suit,  and  two  days 
thereafter  began  this  suit  for  the  same  cause  of  action  in  the 
Superior  Court  of  Detroit,  which  was  also  removed  upon  the 
petition  of  the  defendant  setting  forth  that  plaintiff  was  a 
citizen  of  Illinois.  Motion  was  made  to  remand  on  the 
ground  that  at  the  time  the  suit  was  commenced  plaintiff 
was  a  citizen  of  this  State,  and  this  court  had  no  jurisdiction. 

Atkinsoriy  for  the  plaintiff. 

Wisnery  for  the  defendant. 
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Brown,  J. — If  plaintiff  be  a  citizen  of  the  United  States, 
and  in  absence  of  proof  to  the  contrary  I  must  presume  such 
to  be  the  fact,  her  citizenship  of  any  particular  State  depends 
solely  upon  her  residence  within  such  State.  The  constitu- 
tion, investing  jurisdiction  in  the  Federal  courts  over  contro- 
versies between  citizens  of  diflferent  States,  is  to  be  interpreted 
as  if  the  word  "resident"  were  used  instead  of  "citizen," 
though  when  used  in  contradistinction  to  the  woixi  "alien," 
it  signifies  that  class  of  persons  who  by  nativity  or  naturali- 
zation have  obtained  the  right  to  the  protection  of  the  gen- 
eral government  and  to  the  prerogatives  and  immunities 
attached  thereto.  Cooper  v.  Oalbraith^  3  Wash.  546;  Iie<id  v. 
Bertrand^  4  Id.  514;  Butler  v.  JFamsworthj  4  Id.  101; 
Gardner  v.  SJuirp^  4  Id.  614. 

Two  things  must  concur  to  effectuate  in  change  of  domicil. 
1st — An  actual  change  or  removal  of  residence.  2d — ^An 
intention  to  make  such  change  or  removal  permanent.  If 
both  of  these  requisites  concur  in  point  of  time,  the  place  to 
which  removal  is  made  becomes  instantly  the  place  of  domi- 
cil, notwithstanding'the  party  may  entertain  a  floating  inten- 
tion to  return  at  some  future  period.  Story  on  Conflict  of 
Laws,  §  46.  This  is  illustrated  in  the  ordinary  case  of  an 
emigrant  who  transports  his  family  and  household  effects  to 
a  new  State,  and  settles  upon  a  farm.  A  change  of  domicil 
takes  place  instantly  upon  his  arrival.  On  the  other  hand,  a 
person  may  transport  his  family  and  household  effects  in  like 
manner  to  another  State  for  a  temporary  purpose,  as  for 
instance  the  settlement  of  some  particular  business,  or  for  9^ 
change  of  climate  in  summer,  without  thereby  disturbing 
his  former  residence.  The  leading  English  case  on  this 
question  is  that  of  Somerville  v.  Somerville^  5  Ves.  750, 
and  the  principles  there  laid  down  have  been  since  so  often 
reaffirmed  as  to  have  become  the  unquestioned  law  of  both 
countries.     From  a  very  large  number  of  American  cases  I 
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cite  the  following  as  the  best  illustrations  of  the  general  doc- 
trine: Stdte  V.  Hallet^  8  Ala.  159;  Riiiggold  v.  Bailey ^  5 
Md.  186;  Smith  v.  Croorriy  7  Fla.  81;  McKowen  v.  McGhiire^ 
15  La.  637;  Leuch  v.  Pillsbv/ry^  15  N.  H.  137;  Johnson  v. 
21  JSaleSy  etc.y  2  Paine,  602;  Jennison  v.  Hapgood^  10  Pick, 
98;  WUUama  v.  Whitmg,  11  Mass.  423. 

While,  as  before  observed,  the  general  rule  applicable  to  a 
change  of  domicil  is  unquestioned,  much  difficulty  is  experi- 
enced in  applying  it  to  a  given  state  of  facts.  In  the  case 
under  consideration,  it  appears  with  sufficient  certainty  that 
plaintiff,  prior  to  her  coming  here  to  attend  the  trial  of  her 
cause,  was  a  citizen  of  Illinois,  and  that  she  is  now  a  citizen 
of  Michigan,  and  the  only  point  to  be  determined  is,  when 
this  change  of  citizenship  took  place.  Her  deposition  is 
loose  and  contradictory,  and  there  is  an  evident  desire  on  her 
part  to  make  it  appear  that  she  was  a  resident  of  this  State 
at  the  time  this  second  suit  was  commenced.  She  states  in 
substance  <Hhat  she  has  resided  in  Michigan  since  her  trial 
here,  June  24;  that  this  has  been  her  permanent  residence 
since  then;  that  Michigan  has  been  ber  home  off  and  on 
these  last  two  years;  that  she  had  no  home,  and  lived  in 
Chicago  up  to  July  last;  last  July  her  house  was  sold." 
That  she  was  here  on  the  day  of  the  trial  of  her  case,  and 
told  Mr.  Atkinson  that  she  would  become  a  citizen.  She  also 
told  him  three  months  before,  and  asked  him  whether  there 
was  any  oath  necessary  or  anything  else  required;  that  she 
asked  him  that  in  this  court  room,  and  told  him  it  was  her 
intention  to  become  a  citizen;  that  immediately  after  that 
she  resided  at  St.  Mary's  Hospital  for  three  days,  and  then, 
in  response  to  a  telegram  from  her  brother,  returned  to 
Chicago  to  nurse  him,  came  back  after  three  weeks,  stopped . 
at  the  Biddle  House  a  week,  and  then  at  the  Alexander 
House,  at  Grosse  Isle,  three  or  four  weeks,  and  then  at  a 
farmer's ;  thence  she  went  to  St.  Mary's  Hospital,  and  has  since 
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remained  there,  though  it  appears  she  went  to  Mt.  Clemens 
and  remained  some  time,  taking  care  of  her  brother.  She 
concludes  her  direct  examination  by  saying  that  from  the  date 
of  the  trial  she  became  a  citizen  of  this  State.  It  appears 
that  she  came  to  this  city  two  weeks  before  the  trial,  because, 
as  she  said,  she  had  no  home  anywhere  else,  and  the  climate 
agreed  with  her  better  than  Chicago. 

Her  counsel  testifies  in  an  afBdavit  that  she  has  continu- 
ously claimed  Detroit  as  her  home,  since  this  suit  was  com- 
menced, and  removed  here  on  purpose  to  prevent  the  removal 
of  this  case  to  this  court,  where  it  was  once  tried,  and  a  non- 
suit suffered. 

I  have  no  doubt  the  truth  is  substantially  this,  that 
plaintiff  came  here  with  no  intention  of  changing  her  resi- 
dence, but  to  attend  the  trial  of  the  case,  that  disappointed 
at  the  result  of  her  trial,  and  desiring  to  commence  a  new 
suit  in  the  Superior  Court,  she  announced  her  intention  of 
becoming  a  resident  of  this  State,  and  did  finally  remove 
here.  Disembarrassed  of  her  declaration  to  her  counsel,  made 
at  the  time  of  the  non-suit  in  this  court  room,  that  she  in- 
tended to  become  a  citizen  of  this  State,  the  question  would 
present  no  difficulty.  It  is  the  ordinary  case  of  a  person 
coming  from  abroad  to  attend  the  trial  of  a  suit  in  which  she 
is  interested,  and  subsequently  made  this  State  her  residence. 
Did  then  her  declaration  to  her  counsel,  that  she  intended  to 
change  her  residence,  and  become  a  citizen  of  this  State, 
operate  to  effectuate  such  change?  The  general  rule  is  well 
xmderstood,  that  declarations  which  are  a  part  of  the  res  ges- 
tw  are  admissible  in  evidence  to  show  intention,  and  the  in- 
stances are  numerous  where  the  declarations  of  a  person 
3iade  in  changing  a  residence  have  been  received  as  evidence 
of  an  intention  to  make  the  change  permanent,  and  to  rebut 
any  presumption  that  it  was  made  for  temporary  purposes. 
At  Uie  same  time,  the  admissibility  of  such  declarations  is 
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somewhat  in  the  discretion  of  the  conrt  and  is  subject  to  an- 
other general  mle,  that  a  person  will  not  be  allowed  by  hi", 
declarations  to  make  a  case  for  himself.  In  matters  of  gen- 
eral and  public  interest,  in  which  evidence  of  reputation  or 
common  fame  is  admitted,  the  declarations  of  persons  supposed 
to  be  dead  are  held  admissible  only  if  made  before  any  con- 
troversy arose  touching  the  matter  to  which  they  relate,  or  as 
it  is  usually  expressed  ante  litem  motam.  1  Greenl.  on  Evi- 
dence, Sees.  130,  131. 

Declarations  which  are  claimed  to  be  part  of  the  res  gestm 
are  apparently  subject  to  a  similar  qualification.  The  princi^ 
pie  is  illustrated  in  the  case  of  Thorndyhe  v.  City  of  Boston^ 
1  Met.  247,  where  the  question  arose  upon  the  admission  of 
letters,  offered  on  the  ground  that  they  were  declarations  of 
the  plaintiff  accompanied  with  his  acts  of  removal  from 
Boston  to  Edinburgh,  addressed  to  his  agent  in  the  ordinary 
course  of  business,  and  were,  therefore,  as  res  gest<B,  good 
evidence  of  his  intention  connected  with  those  acts.  The 
case  turne4  upon  the  question  whether  the  plaintiff  was  liable 
to  taxation  as  an  inhabitant  of  Boston  in  1837,  and  the  court 
held  that  letters  written  before  the  plaintiff  knew  the  tax  had 
been  assessed  upon  him  were  admissible,  but  it  was  strongly 
inclined  to  the  opinion  that  letters  written  after  the  suit  was 
brought  were  not  so.  The  court  observe:  "The  admission  of 
declarations  either  written  or  verbal  in  connection  with  acts 
done,  and  giving  character  to  such  acts,  depends  much  on 
circumstances  and  upon  the  nearness  or  distance  of  time  to 
the  declarations  made  and  the  acts  done." 

In  the  case  of  Watson  v.  Simpson^  13  La.  Ann.  337,  con- 
versations with  a  party,  where  he  had  an  opportunity  to  manu- 
facture evidence  for  the  purpose  of  establishing  a  fictitious 
domicil,  were  held  not  to  affect  the  real  facts  of  the  case.  So, 
also,  in  Tohin  v.  Walkinshaw,  1  McAl.  186,  a  distinction  is 
t^ken  between  declarations  as  to  residence  made  before  and 
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after  a  controversy  arose  on  the  question  as  to  residence 
became  material. 

Now,  in  the  case  under  consideration,  the  declarations  in 
question  not  only  did  not  accompany  the  act  of  removal, 
being  made  some  two  weeks  after  she  arrived  here,  but  were 
evidently  made  with  the  design  thereby  of  establishing  a  new 
domicil,  or,  in  other  words,  of  making  a  case  for  herself. 
There  had  been  no  change  of  residence.  She  retained  her 
house  in  Chicago,  and  there  is  nothing  tending  to  show  that 
she  came  here  with  anything  more  than  her  ordinary  clothing. 
It  is  true  that  she  is  poor,  and  there  is  nothing  to  show  that 
she  has  now  brought  her  furniture  with  her;  but  it  does  not 
appear  that  in  July  she  sold  and  abandoned  her  house  in 
Chicago,  and  that  since  that  time  she  has  remained  in  this 
Stat^.  There  had  been,  it  is  true,  a  change  of  presence,  but 
nothing  to  indicate  a  change  of  residence. 

This  case  bears  some  resemblance  to  that  of  Williams  v. 
Whiting^  11  Mass.  423,  where  the  question  arose  as  to  the 
residence  of  an  elector,  on  the  2d  of  November,  1871.  It 
appeared  that,  on  the  28th  of  October  he  resided  in  Roxbury, 
being  a  householder  and  having  a  family  there.  Previous  to 
this  time  he  had  been  appointed  and  qualified  as  clerk  of  the 
court  in  the  county  of  Norfolk,  and,  on  the  28th  of  October, 
came  to  Dedham  for  the  purpose  of  performing  the  duties  of 
his  office,  took  possession  of  the  apartments  in  the  court 
house,  but  his  family  and  household  establishment  remained 
in  Eoxbury  until  the  12th  of  November,  when  he  removed 
them  to  Dedham.  From  the  28th  of  October  until  the  12th 
of  November  he  boarded  at  a  public  house  in  Dedham.  On 
the  29th  of  October  he  contracted  for  a  house  in  Dedham, 
which  he  was  to  rent  and  occupy  from  the  12th  of  Novem- 
ber. '  On  November  1st,  he  returned  to  his  family  in  Eoxbury 
at  night.  The  court  were  of  opinion,  under  the  circum- 
stances, he  remained  an  inhabitant  of  Roxbury  until  the  day 
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of  his  removal  with  his  fSEunily.  A  still  stronger  case  is  that 
of  State  V.  Hallet^  8  Ala.  159.  In  this  ease  a  resident  of 
Georgia  came  to  Alabama  for  the  purpose  of  settling,  leased 
land  and  purchased  materials  for  the  erection  of  a  foundry,  and 
returned  to  Georgia  for  his  family,  and,  after  some  detention, 
returned  with  his  family  and  took  up  his  residence  in  Ala- 
bama. The  court  held  that  he  did  not  lose  his  domicil  in 
Georgia,  or  acquire  one  in  Alabama  until  his  actual  removal 
with  the  intention  of  remaining.  The  court  remark  that  his 
acts  in  coming  to  Alabama  with  the  design  of  settling  and 
manifesting  his  intention  of  making  that  State  his  permanent 
residence  by  leasing  a  piece  of  land,  procuring  materials  for 
the  erection  of  a  foundry,  mark  unequivocally  his  intention 
of  changing  his  residence,  but  were  not  sufficient  to  cause  a 
loss  of  the  domicil  he  previously  had.  If,  say  the  conrt,  on 
his  return  to  Georgia  he  had,  before  being  able  to  carry  his 
purpose  into  effect  died,  it  can  admit  of  no  doubt  the  courts 
of  Georgia  and  not  of  this  State  would  have  been  entitled  to 
distribute  his'estate.  The  same  rule  must  have  prevailed  if 
he  had  died  upon  the  journey  here,  for  until  he  had  actually 
reached  here  there  would  have  been  no  change  in  fact  of  the 
domicil.  See,  also,  Mclntyre  v.  Chappell^  4  Tex.  187;  4 
Cowen,  516. 

Putting  the  illustration  used  in  the  Alabama  case,  it  seems 
to  me  there  can  be  no  doubt  that  if  the  plaintiff  had  died 
after  she  had  returned  to  Chicago,  the  day  following  the  com- 
mencement of  this  suit,  her  estate  would  have  been  adminis- 
tered there  and  not  here. 

I  am  satisfied  she  was  not  a  citizen  of  this  State  at  the 
time  this  suit  was  commenced,  and  the  motion  to  remand 
must  be  denied. 
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A  RAFT  OF  CYPRESS  LOGS. 

D18TBICT  OoTiBT — Westeen  Dibtbiot  op  Tennessee — Maboh 

2,  1876. 

ON   EXOEPnONB   TO   LIBEL   FOB   SEAMAN's  WAGES. 

1.  A  libel  in  rem  cannot  be  maintained  for  services  in  navigating  a  raft 
of  logs. 

Libel  claimed  for  services  as  seamen  and  mariners  em- 
ployed in  navigating  a  raft  of  cypress  logs  from  New  Madrid, 
Mo.,  to  Memphis,  Tenn.,  on  the  Mississippi  river,  and  con- 
tained the  nsual  averments  as  to  length  of  service,  good  con- 
duct and  amount  due.  Claimants  excepted  upon  the  ground 
that  the  services  were  not  maritime  and  that  this  court  had 
no  jurisdiction. 

J.  B.  Clough^  for  libellants. 

T.  W.  Brown^  for  claimants. 

Beown,  J. — Locality  is  the  test  of  jurisdiction  only  in 
cases  of  tort,  and  the  mere  fact  that  the  services  in  question 
were  rendered  upon  navigable  waters  is  clearly  insufficient. 
In  actions  of  contract  the  agreement  sued  upon  must  be 
maritime  in  its  character;  it  must  pertain  in  some  way  to 
the  navigation  of  a  vessel,  having  carrying  capacity  and  em- 
ployed as  an  instrument  of  travel,  trade  or  commerce,  though 
its  form,  size  and  means  of  propulsion  are  immaterial.  The 
Gen,  Cass^  Brown's  Ad.  R.  334. 

If  the  service  does  not  require  some  degree  of  maritime 
skill,  it  must  contribute  in  some  way  to  the  navigation  or 
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equipment  of  a  vessel,  or  to  the  necessities  or  comfort  of  its 
passengers.  It  is  at  least  doubtful  whether  mere  landsmen, 
such  as  barbers,  musicians,  surgeons  or  clerks,  though  em- 
ployed upon  vessels,  can  maintain  suits  in  admiralty  for  their 
wages.     5  Pars,  on  Shipping,  184. 

It  is  unnecessary  here  to  consider  whether  a  raft  may  not, 

for  some  purposes  be  the  subject  of  admiralty  jurisdiction. 

•  By  the  Roman  law  the  word  "ship"  apparently  included 

everything  which  floated  upon  the  waters  and  was  accessory 

to  commerce. 

^^NaA)im  acdpere  debemus  sive  rruirmam,^  sive  flvmatiZem^ 
sive  in  aliquo  stagno  naviget  sive  schedia  sit.^^  (P^S-  ^® 
exercit.  act.)  Again  ^'Ifavigii  appelatione^  etiam  ratis  con- 
tinenter?^  (I^^S-  ^®  fluminibus,  L.  L,  Sec.  14.)  The  word 
^^schedia^^  seems  to  have  represented  what  we  term  a  "float," 
while  ^^ ratis"  answers  properly  to  our  word  "raft." 

Under  the  French  law  the  definition  is  almost  equally 
broad.  Says  Emerigon,  Assurances,  ch.  4,  sec.  7,  par  1, 
"The  word  ship  (navire)  includes  every  vessel  of  timber 
work  able  to  float  and  to  be  carried  upon  the  water.  Boat? 
and  the  smallest  barks  are  comprehended  in  the  same  defini- 
tion, even  r(ift8  are  included." 

"But,"  says  Dufour,  Droit  Maritime,  Vol.  1,  page  115, 
"these  definitions  must  be  accepted  with  caution.  They  are 
in  fact  true  only  in  a  certain  sense  and  in  certain  given  situa- 
tions. Thus,  they  would  be  correct  in  the  point  of  view  of 
the  law  of  1791,  which  forbids,  save  in  case  of  superior  force, 
the  lading  or  unlading  of  ships  outside  the  limits  of  harbors? 
where  custom  houses  are  established."  \  The  author  then  pro- 
ceeds to  show,  from  opinions  of  the  Court  of  Cassation,  that 
those  only  are  ships  within  the  meaning  of  Art.  190  of  the 
Code  of  Commerce,  which  have  "  an  equipment,  a  crew,  a 
special  service,  a  particular  industry."  Such  only  are  subject 
to  legal  process,  or  affected  by  the  liens  of  commerce. 
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So  De  Fresquet  {Des  Alordages  Maritimes^)  defines  ships 
as  "eveiy  construction  designed  for  the  carriage  of  passen- 
gers or  freight  in  navigation,"  and  in  enamerating  those 
collisions  which  are  not  considered  as  maritime  by  the  Com- 
mercial Code,  mention  such  as  occur  "with  cribs  of  timber 
(trains  de    lois)  floating  upon  a  river,"     P.  6. 

With  the  single  exception  of  the  case  of  A  Raft  of  SparSj 
(Abbott's  Admiralty,  845,)  I  know  of  no  English  or  Ameri- 
can authority  holding  that  courts  of  admiralty  have  jurisdic- 
tion over  rafts.  In  this  case,  the  District  Court  of  Southern 
New  York  sustained  a  libel  in  rem  to  recover  for  salvage 
services  in  rescuing  a  raft  of  spars,  drifting  out  to  sea  through 
the  Narrows  of  New  York  harbor.  No  authorities  are  cited, 
and  the  learned  judge  briefly  states  it  as  his  opinion  that 
the  service  was  clearly  an  act  of  salvage.  By  a  great  weight 
of  authority,  however,  salvage,  in  the  sense  in  which  the 
/term  is  used  in  the  maritime  law,  can  only  be  claimed  for 
the  rescue  of  a  ship  or  its  cargo,  or  portions  of  the  same. 

In  the  case  of  Nicholson  v.  Ckapmcm^  2  H.  Black,  254,  it 
was  held  that  a  person,  who,  flnding  a  quantity  of  timber 
loosened  from  the  bank  of  a  navigable  river,  and  carried  by 
the  tide  to  a  considerable  distance,  conveyed  it  to  a  place  of 
safety,  had  no  lien  for  his  trouble  or  expense,  and  was  liable 
to  an  action  of  trover  upon  demand  of  the  owner,  though 
nothing  was  tendered  him  by  way  of  compensation.  The 
case  was  clearly  distinguished  from  cases  of  salvage,  and  it 
was  held  that  the  finder  did  not  even  have  a  common  law 
lien  for  his  services.  In  the  similar  case  of  A  Baft  of  Tim- 
ber, 2  W.  Rob.  251,  it  was  held  the  High  Court  of  Admiralty 
had  no  jurisdiction. 

The  question  was  also  elaborately  considered  by  Mr.  Chief 

Justice  Taney,  in  the  case  of  Tome  v.  Four  Crihs  of  Timber, 

Taney,  533,  in  which  it  was  held  that  a  libel  would  not  lie 

for  the  rescue  of  a  raft  of  lumber,  driven  from  its  anchorage 

35 
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by  a  high  wind  and  tide;  and  following  Nicholson  v.  CTiajp- 
TnaUy  that  the  person  rescuing  it  acquired  no  lien,  had  do 
right  to  retain  it  from  the  owner,  and  that  his  only  remedy 
was  an  action  at  law  to  recover  the  value  of  the  services  ren- 
dered^ In  the  language  of  the  learned  justice,  "They  are 
not  vehicles  intended  for  the  navigation  of  the  sea,  or  the 
arms  of  the  sea;  they  are  not  recognized  as  instruments  of 
commerce  or  navigation  by  any  act  of.  commerce;  they  are 
piles  of  lumber  and  nothing  more,  fastened  together  and 
placed  upon  the  water  until  suitable  vehicles  are  ready  to 
receive  and  transport  them  to  their  destined  ports,  and  any 
assistance  rendered  these  rafts,  even  when  in  danger  of  being 
broken  up  or  swept  down  the  river,  is  not  a  salvage  service 
in  the  sense  in  which  that  word  is  used  in  courts  of  admiralty." 

In  the  recent  case  of  the  TT.  H.  Cla/rk^  5  Bissell,  295, 
Judge  Hopkins,  of  the  Western  District  of  Wisconsin,  inti- 
mated his  opinion  that  a  raft  could  not  be  held  liable  in 
admiralty  for  a  collision,  though  the  question  did  not  neces- 
sarily arise  in  that  case. 

Passing  it  by,  then,  as  unnecessary  to  the  determination 
of  the  question  here  involved,  I  find  no  case  favoring  the 
theory  insisted  upon  by  libellants,  that  raftsmen  are  seamen 
within  the  definition  of  the  maritime  law,  or  entitled  to  sue 
in  this  court  for  their  wages.  All  the  cases  cited  by  their 
learned  counsel  are  of  small  crafts  engaged  in  petty  com- 
merce, and  although,  in  some  instances,  other  work  was  done, 
such  as  the  laying  of  stone,  it  was  regarded  by  the  court  as 
incidental  and  subsidiary  to  the  navigation  of  the  vessel,  and 
the  libellant  was  permitted  to  recover  upon  the  ground  the 
principal  service  was  one  requiring  maritime  skill.  The 
Mary^  Sprague,  204;  The  Ccmton^  Id.  437;  The  May  Queen, 
Id.  588;  ITie  Highlander,!^.  510. 

As  observed  by  Judge  Sprague,  in  the  case  of  The  CawtaUj 
a  small  vessel  carrying  stone  to  Boston,  "they  must  have 
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steered,  furled  and  reefed  the  sails,  and  brought  the  vessel  to 
anchor.  They  must  have  been  able  to  haul,  reef  and  steer, 
an  ordinary  criterion  of  seamanship.  They  ought  also  to 
have  known  the  rules  of  navigation  in  regard  to  collisions, 
and  had  they  negligently  run  afoul  of  another  vessel  the 
owner  would  have  been  held  responsible  for  the  damage." 

While  some  previous  knowledge  may  be  useful,  if  not 
necessary,  to  the  proper  steering  of  a  raft,  it  is  rather  the 
knowledge  of  the  currents  and  eddies  of  a  particular  locality 
than  maritime  skill,  properly  so-called.  Admit  that  a  rafts- 
man may  in  any  case  sue  in  rem  for  his  wages,  and  it  follows, 
logically,  that  he  may  do  so  whatever  be  the  size  of  the  raft 
or  the  distance  it  is  transported.  Indeed,  it  is  difficult  to 
see  why  he  might  not  also  attach  for  the  navigation  of  uncon- 
nected logs,  and  courts  of  admiralty  thus  be  thrown  open  to 
the  log-drivers  of  Maine  and  Michigan,  whose  business  is  to 
"run"  logs  down  streams,  navigable  for  that  purpose,  to 
booms  prepared  to  receive  them.  Again,  if  a  raft  be  a  vessel 
to  the  extent  claimed,  are  not  the  laborers  who  make  it  up 
and  the  dealers  who  furnish  its  crew  with  provisions  also  en- 
titled to  a  lien  as  material  men? 

The  Act  of  May  3,  1802,  1  Brightly's  Digest,  804,  provid- 
ing that  persons  navigating  the  Mississippi  river  in  rafts 
shall  be  considered  seamen  so  far  as  to  be  entitled  to  the 
relief  extended  by  law  to  sick  and  disabled  seamen  has  no 
bearing  upon  the  case,  as  the  act,  by  its  terms,  applies  only 
to  rafts  navigated  to  New  Orleans.  This  section,  moreover, 
s^ems  to  have  been  repealed.  Two  sections  have  been  re- 
enacted  in  the  revised  statutes,  while  the  remainder  of  the 
act  falls  within  the  terms  of  the  general  repealing  section  of 
the  revision,  §  5596,  and  even  if  the  act  were  still  in  force 
and  applied  to  the  raft  in  question,  it  does  not  necessarily 
follow  that  the  raftsmen  would  be  such  seamen  as  to  be  enti- 
tled to  sue  in  rem  in  admiralty.     I  should  deem  it  inequi- 
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taLle  to  subject  property  of  this  nature  to  the  tacit  liens  of 
the  maritime  law,  particularly  if  it  had  passed  into  the  hands 
of  an  innocent  purchaser. 

The  libel  does  not  set  forth  a  maritime  contract,  and  it 
must  be  dismissed,  but  without  costs,  the  want  of  jurisdic- 
tion appearing  upon  the  face  of  the  pleading. 
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1876. 

LIFE    INST7BAN0B — ^FORFErriTRE   FOR   NON-PAYMENT  OF   INTEBEST 

ON   FREHIUM   NOTE ^DAYS   OF   GRACE. 

1.  Pbehium  Note.— When  negotiable,  is  entitled  to  grace  as  other 
commercial  paper. 

3.  FoRPEiTUBE — ^Tender. — ^A  tender  of  interest  on  the  note,  within 
the  days  of  grace,  will  prevent  a  forfeiture  for  non-payment  of  interest  at 
maturity  of  note. 

Action  on  a  policy  of  insurance.  The  contract  wa8  made 
December  19,  1867.  It  was  agreed  that  for  an  annual  pre- 
mium of  $339.36,  to  be  paid  for  ten  snccessive  yeare,  to 
insure  the  life  of  Robert  F.  Jarman  fpr  the  use  of  plaintiff, 
in  the  sum  of  $5,000.  This  was  to  be  paid  to  plaintiff  on 
said  Robert  attaining  seventy  years,  or  at  his  death,  should 
he  die  before  the  happening  of  such  event.  The  policy  was 
subject  to  the  two  following  provisos: 

1st-  -That  if  default  should  be  made  in  the  payment  of 
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any  of  the  annual  premiums,  such  default  should  not  work  a' 
forfeiture,  but  the  amount  insured  should  be  commuted  or 
reduced  to  such  proportional  part  of  the  whole  sum  insured 
as  the  sum  of  the  annual  payments  should  bear  to  the  sum 
of  the  ten  annual  payments  agreed  to  be  paid. 

2d — If  the  insured  should  fail  to  pay  annually,  in  advance, 
the  interest  on  any  unpaid  note  or  loans  which  might  be 
owing  to  the  company  on  account  of  any  of  the  above  men- 
tioned premiums,  the  company  should  not  be  liable  for  the 
payment  of  the  sum  assured,  or  any  part  thereof,  and  the 
policy  should  cease  and  determine. 

The  assured  paid  the  two  first  annual  premiums,  and  then 
allowed  his  policy  to  be  commuted.  It  was  reduced  to 
$1,000,  one-half  having  been  paid  in  cash,  the  balance  by 
note.  The  last  settlement  with  the  company  was  had  De- 
cember 19,  1871,  when  the  following  note  was  given: 

"St.  Louis,  December  19, 1871. 
**  Twelve  mooths  after  date,  for  value  received,  I  promise  to  pay  to  the 
St.  Louis  Mutual  Life  Insurance  Ck)mpany  $291.55,  being  for  part  pre- 
mium due  on  policy  No.  9378  of  said  company,  on  the  life  of  Robert  F. 
Jarman,  dated  December  19,  1867,  which  policy  and  all  payments  or 
profits  which  may  become  due  thereon,  are  hereby  pledged  and  hypothe- 
cated to  said  company  for  the  payment  of  this  note. 

"  (Signed.)     R.  F.  Jakmaw." 

On  the  21st  of  December,  1872,  the  insured  telegraphed 
his  friends  in  Washington  to  tender  the  company  another 
year's  interest  npon  his  note.  The  tender  was  made  before 
the  close  of  office  hours,  but  was  refused  upon  the  ground 
that  the  policy  was  lapsed,  and  that  the  forfeiture  could  not 
be  waived  without  a  new  examination.  The  assured  died 
upon  the  next  day,  which  was  Sunday.  The  parties  having 
waived  a  forfeiture,  the  case  was  argued  and  submitted  to 
the  court  upon  the  facts  above  stated. 
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Oanttj  Patterson  i&  Zowe,  for  plaiiiti£ 
Kortreckt  cfe  Crafty  for  defendant 

Bbown,  J. — The  first  two  annual  premiums  were  paid, 
one-half  in  cash  and  one-half  by  note.  After  the  policy  was 
commuted,  the  outstanding  notes  were  consolidated  into  one, 
upon  which  interest  was  paid  annually  in  advance,  and  the 
policy  thus  kept  alive  for  the  reduced  sum.  There  appears 
also  to  have  been  a  small  credit  upon  the  note,  either  of  cash 
or  dividend.  The  interest  was  paid  in  advance  upon  the 
note  of  December  19,  1871.  This  note  was  negotiable,  and 
the  maker  was  entitled  to  grace.  It  matured  December  21, 
1872,  the  22d  being  Sunday.  Had  the  assured  elected  to 
pay  the  note  in  cash,  he  might  have  done  so  on  that  day. 
He  could  not  have  been  considered  in  default  for  fEuling  to 
pay  interest  on  the  19th;  for,  as  the  interest  had  been  paid 
in  advance,  it  must  be  presumed  to  have  been  paid  in  full  up 
to  the  maturity,  of  the  note.  I  understand  it  to  be  the  uni- 
versal custom  at  the  banks,  in  discounting  commercial  paper, 
to  reckon  interest  upon  the  days  of  grace  as  well  as  upon  the 
sixty  or  ninety  days  for  which  the  bill  may  be  discounted. 
When  interest  is  paid  in  advance,  that  is  the  legal  inference, 
as  the  paper  does  not  begin  to  draw  interest  again  until  ma- 
turity; that  is,  until  the  last  day  of  grace.  2  Pars,  on  Sills, 
898.  But  a  tender  of  principal  and  interest  on  the  21st 
could  have  effect  only  upon  the  theory  that  no  forfeiture  had 
taken  place  by  non-payment  of  interest  on  the  19th;  for 
nothing  less  than  the  assent  of  the  company  could  waive  such 
forfeiture.  But  if  no  forfeiture  had  taken  place  on  the  19th, 
the  tender  of  interest  on  the  2l8t  was  good. 

But  the  course  of  dealing  had  been  such  as  to  authorize 
the  insured  to  infer  that  the  company  would  not  demand 
payment  of  the  note.  The  policy  expressly  provides  against 
a  forfeiture  for  non-payment  of  the  premium,  for  part  of 
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which  a  note  was  given,  and,  as  matter  of  fact,  the  tender 
was  not  objected  to  upon  the  ground  that  it  did  not  include 
principal  as  well  as  interest,  but  solely  because  it  was  not 
made  upon  the  19th.  As  before  suggested,  I  think  the 
maker  was  entitled  to  the  same  time  to  pay  the  interest  as 
he  would  have  had  to  pay  the  principal,  and  that  defendant 
was  bound  to  accept  the  tender.  The  amount  of  policy  was 
commuted  to  $1,000.  Deducting  the  note — $291.55 — there 
remained  $708.45,  for  which  amount,  with  interest  from 
March  22,  1873,  or  ninety  days  after  notice  of  proof  of 
death,  the  plaintiff  is  entitled  to  judgment. 
Judgment  accordingly. 


T.  W.  TAEDLET  v.  THE  NEW  TOEK  GUARANTY 

AND  INDEMNITY  CO.  m  al. 

(Original  BiU.) 

CHAELES  H.  KILGOUE  v.  SAME. 

(Cross  Bill.) 

WILLIAM  A.  GOODMAN,   T.  G.  GAYLOED,  AND 

MATTHEW  ADDY,  Tbustees  Gatlobd  Ieon 

AND  Pipe  Co.,  v.  SAME. 

(Answer  and  Cross  Bill.) 

ClBOTJIT  COITBT ^WeSTEBN  DiSTBICT  OF  TENNESSEE MaT  15, 

1876. 

1.  Who  May  Set  up  XJsuby  as  a  Defeitsb.— The  general  rale  is,  that 
a  stranger  cannot  set  up  usury  as  a  defense,  and  that  the  transaction  can 
only  be  impeached  by  the  borrower  or  those  in  priTity  with  him. 

2.  The  Rule  as  Laid  Down  by  the  Supremb  Cotjbt  of  the  United 
States. — ^The  case  in  4  Pet.  205,  is  the  later  adjudication  of  the  Supreme 
Court,  and  apparently  strikes  at  the  root  of  the  general  rule  above  stated. 
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8.  Affirmativb  Relief  —  RuiiE  in  Equity. — ^The  rule  in  equity  is 
well  established  that  afUnnative  relief  against  a  usurious  contract  will  be 
granted  only  upon  condition  that  the  plaintiff  pay  the  defendant  the 
amount  of  money  advanced,  or  at  least  allow  a  decree  therefor. 

« 
The  original  bill  was  filed  on  the  20th  day  of  May,  1875, 

in  the  Chancery  Court  of  Shelby  County,  Tennessee,  by  T. 
W.  Yardley  as  owner  of  three  bonds  for  $1,000  each,  of  an 
issue  of  600  lx)nds  for  $1,000  each,  made  by  the  Memphis 
Water  Comj^any,  and  secured  by  a  trust  deed  or  mortgage  of 
the  franchises  and  property  of  the  company  made  to  F. 
S.  Davis  and  T.  R.  Farnsworth,  trustees.  The  complaint 
alleged  that  the  defendant,  the  New  York  Guaranty  and 
Indemnity  Company,  held  two  hundred  and  sixty-seven  of 
said  bonds  as  collateral  for  a. loan  made  at  New  York  City 
to  the  Water  Company,  for  which  interest  was  charged  at  the 
rate  of  seventeen  per  cent,  per  annum,  ten  per  cent,  of  which 
was  under  cover  of  pretended  commissions,  fraudulently  re- 
sorted to  to  conceal  usury,  and  in  violation  of  the  charter  of 
said  Guaranty  and  Indemnity  Company,  and  of  the  law  of 
the  State  of  New  York. 

The  prayer  of  the  bill  is  for  an  injunction  restraining  the 
trustees  named  in  the  trust  deed  or  mortgage  aforesaid  from 
selling  the  trust  property,  as  they  proposed  to  do;  the  Water 
Company  having  made  default  of  payment  of  interest  on 
said  bonds. 

An  answer  and  cross  bill  was  filed  by  Charles  EL.  Kilgour, 
as  owner  of  nine  of  said  bonds,  joining  in  the  complainant's 
prayer  for  an  injunction.  A  temporary  restraining  order  was 
granted;  but  meantime  the  property  described  in  the  trust 
deed  had  been  bid  off  by  the  defendant,  the  New  York 
Guaranty  and  Indemnity  Company. 

On  the  24th  of  May,  1875,  the  sale  was  set  aside,  and  by 
consent  it  was  ordered  by  the  chancellor  that  all  holders  of 
bonds  and  of  liens  file  answers  asserting  their  claims. 
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The  Guaranty  and  Indemnity  Company,  and  the  State 
Loan  and  Trust  Company,  filed  separate  answers,  and  incor- 
porated therein  demurrers  to  the  bill  and  the  two  cross  bills. 
The  demurrers  to  the  bill  and  to  the  cross  bill  of  Kilgour 

9 

were  heard  and  overruled  by  the  State  Court. 

From  the  answers  of  the  New  York  companies,  it  appears 
that  the  Guaranty  and  Indemnity  Company  loaned  the  Water 
Works  Company  $98,000,  and  received  as  security  for  pay- 
ment one  hundred  and  sixty-four  bonds  of  the  Water  Com- 
pany for  $1,000  each;  and  the  State  Loan  and  Trust 
Company  loaned  the  Water  Works  Company  $62,000,  which 
was  secured  by  the  pledge  of  one  hundred  and  three  bonds 
for  $1,000  each. 

These  loans  were  made  at  New  York  City,  and  evidenced 
by  notes  at  ninety  days,  which  were  renewed  from  time  to 
time.  The  nominal  rate  of  interest  was  seven  per  cent,  per 
annum;  but  two  and  one-half  per  cent,  for  each  ninety  days 
was  charged  as  a  "commission"  for  the  care  and  custody  of 
the  bonds  pledged,  and  "for  supervising  the  disbursement 
of  the  money  advanced,"  all  of  which  was  used  in  the 
construction- of  the  works  of  the  Water  Company. 

The  answer  and  cross  bill  of  the  trustees  of  the  Gaylord 
Iron  and  Pipe  Company  sets  up  their  ownership  of  two  hun- 
dred and  forty-four  bonds  of  the  Water  Company,  issued  to 
the  Gaylord  Iron  and  Pipe  Company  prior  to  the  loans  by 
the  New  York  companies,  alleges  that  the  mortgage  made 
by  the  Water  Company  is  a  scanty  security  for  the  bonds 
issued,  and  attacks  for  usury  the  bonds  held  by  the  New 
York  companies,  alleging  that  no  services  were  rendered,  or 
intended  to  be  rendered,  for  the  pretended  commissions 
charged  by  those  companies,  but  that  they  were  mere  devices 
fraudulently  resorted  to  to  evade  the  usury  laws  of  New 
York,  and  the  prohibitions  of  their  charters.  The  cause 
having  been  removed  to  the  Circuit  Court  of  the  United 
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States,  came  on  to  be  heard  before  the  court  upon  the  de- 
murrer by  the  New  York  companies  to  the  answer  and  cross 
bill  of  the  Gaylord  trustees.  The  points  of  the  demurrer 
sufficiently  appear  in  the  argument. 

Sage  d&  Hmkle  and  George  Oantt^  for  the  Gaylord  Iron 
and  Pipe  Company;  Patterson  c6  Lowe^  for  the  Memphis 
Water  Company. 

Wm.  M.  Randolph^  for  the  New  York  Guaranty  and 
Indemnity  Company,  and  the  State  Loan  and  Trust  Company 
of  New  York. 

Brown,  J. — ^While  the  general  rule  is  recognized  by  all 
the  authorities  that  a  stranger  cannot  set  up  usury  as  a  de- 
fense, and  that  the  transaction  can  only  be  impeached  by  the 
borrower  or  those  in  privity  with  him,  the  application  of 
this  doctrine  has  occasioned  a  vast  amount  of  litigation,  and 
the  authorities  are  far  from  harmonious.  These  questions  of 
privity  have  arisen  most  frequently  in  the  State  of  New 
York,  where  the  penalty  for  usury  is  most  severe,  and  usuri- 
ous loans  most  frequent.  The  following  rules  are  deduced 
from  the  authorities  of  that  State: 

1st — That,  notwithstanding  the  statute  declares  the  usnri- 
ous  contract  absolutely  void,  it  is  in  reality  only  voidable, 
and  the  borrower  may  affirm  it, 

(a.)  He  may  do  this,  if  a  mortgageor,  by  selling  the  mort- 
gage property  subject  to  the  usurious  mortgage.  Sands  v. 
Churchy  6  N.  Y.  "64:7 ;  Chamherlain  v.  Dempsey^  36  N.  Y. 
144;  Mechanics^  Bank  v.  Edwards^  1  Barb.  271;  Post  v. 
TJie  Bank  of  Vtica^  7  Hill,  406;  HaHley  v.  Harrison,  24 
N.  Y.  170. 

(5.)  By  appropriating  property  for  the  payment -of  a  usuri- 
ous debt,  or  assigning  property  to  a  trustee  for  that  purpose. 
In  such  case  the  assignment  is  valid,  and  neither  the  assignee 
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nor  other  person  can  attach  the  secured  debt  for  usury. 
Murray  v.  Judsouy  9  N.  Y.  73;  Greene  v.  Morae^  4  Barb. 
332;  French  v.  Shotwelly  5  Johns.  Ch.  R.  555;  Same 
Casey  20  Johns.  668;  Den  v.  Dodds^  1  Johns.  Cases,  158. 

2d — The  borrower  may  disaffirm  the  contract,  and  not  only 
personally  impeach  it  for  usury,  but  may  grant  to  another 
the  right  to  do  so.     He  may  do  this: 

(a.)  If  a  mortgageor,  by  selling  his  entire  interest  in  the 
mortgaged  property,  including  his  right  to  impeach  the 
usurious  transaction.  Schufeldt  v.  Schufeldt^  9  Paige,  137; 
Brooks  V.  Averyy  4  N.  T.  225. 

(i.)  A  creditor  who  seizes  the  entire  mortgaged  property 
on  execution,  also  succeeds  to  the  right  of  his  debtor  in  this 
regard,  and  may  sell  the  property  free  from  the  usurious 
loan.  Mason  v.  Lordj  40  N.  Y.  476;  Post  v.  Dart^  8  Paige, 
639;  Dix  v.  Van  Wyck,  2  Hill,  528;  Jackson  v.  TuttUy 
9  Cow.  233;  Cardon  v.  Kelly,  59  Barb.  239;  Thompson  v. 
Yan  Yechten,  27  N.  Y.  568;  Schroejppel  v.  Coming,  5  Denio, 
236.  The  authorities  in  other  States  are  not  entirely  har- 
monious; most  of  them,  however,  hold  that  where  a  party 
takes  subject  to  a  usurious  mortgage,  he  cannot  impeach  the 
security.  Green  v.  Kemp,  13  Mass.  575 ;  Reading  v.  Weston, 
7  Conn.  409;  Loomis  v.  Eaton,  32  Conn.  550;  Backus  v. 
Calhotm,  45  Ala.  582;  Fielder  v.  Vamer,  Id.  429;  Stephens 
V.  Muir,  8  Ind.  352;  Henderson  v.  Bellew,  45  111.  322; 
Huston  V.  Stringham,  21  Iowa,  36;  i^.  cB  M.  Bank  v. 
Kimmel,  1  Mich.  84. 

Unfortunately,  the  only  two  decisions  of  the  Supreme 
Court  of  the  United  States  are  in  direct  conflict  upon  this 
point.  The  first  is  that  of  DeWolfY,  Johnson,  10  Wheaton, 
867.  This  was  a  bill  to  foreclose  a  mortgage  which  the 
assignee  of  the  equity  of  redemption  attempted  to  defeat  by 
proof  of  usury  between  the  mortgageor  and  mortgagee.  The 
terms  of  sale  of  the  property  were  expressly  subject  "to  the 
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incumbranceB  of  my  previous  mortgage  or  deed  of  trust, 
particularly  a  mortgage  deed  to  DeWolf  from  Prentis,  dated," 
etc.  In  disposing  of  the  case  the  court  observed:  "Again  it 
is  perfectly  established  that  the  plea  of  usury,  at  least  as  far 
as  to  landed  security  is  personal  and  peculiar;  and  however 
a  third  person,  having  an  interest  in  the  land  may  be  affected, 
incidentally,  by  a  usurious  contract,  he  cannot  take  advan- 
tage of  the  usury."  Here,  then,  the  case  presents  a  third 
person,  the  assignee  of  an  equity  of  redemption,  setting  up 
a  defense,  which,  in  one  aspect,  Prentis  himself  cannot  set 
up;  but,  on  the  contrary,  instead  of  pleading  must  be  sup- 
posed to  have  refused  to  set  up,  or  have  abandoned."  *  * 
*  "But  had  they  purchased  from  Prentis  in  the  most  abso- 
lute and  general  manner,  and  altogether  without  notice,  act- 
ual or  constructive,  they  still  could  have  acquired  no  more 
than  an  equity  of  redemption,  and  that  would  not  have 
transferred  to  them  the  right  of  availing  themselves  of  the 
plea  of  usury.  It  would  indeed  be  astonishing,  were  it 
otherwise,  for  the  contrary  rule  would  hold  out  no  relief  to 
the  borrower;  it  would  only  be  transferring  his  money  from 
the  pocket  of  the  lender  to  the  pocket  of  the  holder  of  the 
equity  of  redemption." 

The  case  of  Lloyd  v.  Scott^  4  Pet.  205,  involves  the  same 
principle.  One  Scholfield,  the  owner  of  certain  real  estate 
in  Alexandria,  in  consideration  of  five  thousand  dollars, 
granted  to  one  Moore,  his  heirs  and  assigns  forever,  an  annu- 
ity of  five  hundred  dollars  payable  in  half-yearly  installments, 
with  power  to  distrain  for  non-payment.  Scholfield  subse- 
quently conveyed  to  the  plaintiff,  Lloyd,  the  property  in 
question,  subject  to  this  charge.  Upon  distress  afterwards 
made  for  rent,  Lloyd  brought  replevin,  claiming  the  annuity 
or  rent  charge  was  a  mere  device  to  cover  a  usurious  loan. 
The  court  held  that  he  could  defend  upon  this  ground,  and 
disposed  of  the  case  of  DeWolf  v.  Johnaon^  by  saying  that 
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"the  question  whether  the  purchaser  of  an  equity  of  redemp- 
tion can  show  usury  in  the  mortgage,  to  defeat  a  foreclosure, 
was  not  involved  in  the  case."  It  is  true  that  the  case  was 
disposed  of  upon  two  grounds,  one  of  which  was  that  tlie 
contract  was  not  in  fact  usurious,  and  the  other  that  the  de- 
fendant could  not  take  advantage  of  usury  if  any  had  ex- 
isted, but  there  is  nothing  to  indicate  it  was  not  decided  as 
much  upon  one  ground  as  the  other. 

This  opinion  in  Lloyd  v.  Scott^  though  contrary  to  a  great 
weight  of  authority  and  of  the  prior  decision  of  the  court 
which  announced  it,  I  am  bound  to  respect  as  the  later  adju- 
dication of  the  court,  and  it  apparently  strikes  at  the  root  of 
the  general  rule  stated  in  the  opening  of  this  opinion,  that 
the  defense  of  usury  is  personal  to  the  borrower.  I  think 
the  principle  there  announced  covers  the  case  under  consid- 
eration. It  is  true,  as  argued  by  the  defendants,  that  the 
plaintiflF,  and  every  purchaser  of  bonds  acquired  the  bonds 
they  hold  with  the  understanding  and  upon  the  condition 
that  the  deed  of  trust  securing  them,  secured  alike  the  whole 
issue  of  six  hundred  bonds  and  that  the  contract  between  all 
the  pai'ties  was,  that  each  of  the  bonds  was  secured  by  one 
sixth-hundredth  part  of  the  property  conveyed;  at  the  same 
time,  every  purchaser  of  these  bonds  had  a  right  to  assume 
that  they  were  negotiated  at  a  legal  rate  of  interest  and  were 
interested  in  their  realizing  for  the  company  as  much  as  pos- 
sible. Every  dollar  received  by  the  company  from  the  sale 
of  these  bonds  and  subsequently  put  upon  the  water  works 
added  to  the  security  of  every  other  bondholder.  If  bonds 
were  sold  at  but  fifty  cents  on  the  dollar,  but  half  the  money 
would  be  realized  that  there  would  have  been  had  the  bonds 
been  sold  at  par.  By  one-half  the  amount  of  these  bonds, 
therefore,  the  security  of  each  bondholder  would  be  lessened. 

But  there  is  a  defect  in  the  case  made  by  the  cross  bill, 
which  seems  to  me  fatal  to  the  relief  sought.     The  parties 
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to  these  suits  are  contestants  for  priority  of  payment.  The 
cross  bill  sets  forth  the  nsury  in  the  contracts  nnder  which 
the  defendants  held  these  bonds;  prays  that  the  trustees 
named  in  the  mortgage  may  be  enjoined  from  selling  the 
property,  and  that  the  bonds  issued  to  the  defendants  may  be 
surrendered  and  cancelled.  The  rule  in  equity  is  well  estab- 
lished that  affirmative  relief  against  a  usurious  contract  will 
be  granted  only  upon  condition  that  the  plaintiff  pay  the  de- 
fendant the  amount  of  money  advanced,  or  at  least  allow  a  de- 
cree therefor.  This  rule  has  been  repeatedly  recognized  by  the 
Supreme  Court  of  the  United  States.  See  Brown  v.  Swan^  10 
Pet.  497;  Tiffany  v.  Boatmen^s  Association^  18  Wall.  385. 

In  the  case  of  Sjxiiii  v.  Hamilton's  Administrators^  1 
Wall.  604,  it  was  held  that  the  complainant  who  was  con- 
testing his  claim  to  priority  upon  a  fund  in  the  treasury 
could  only  have  relief  for  the  excess  over  the  real  debt.  I 
see  no  reason  why  that  rule  is  not  applicable  here.  While 
it  would  not  be  necessary  for  the  complainant  in  a  bill  of  this 
Icind  to  offer  to  pay  the  defendants  the  amount  of  money  ad- 
vanced to  them,  with  legal  interest,  I  think  they  should  con- 
sent, as  a  condition  of  the  relief  sought  that  the  defendants 
have  decrees  for  the  amount  so  advanced.  This,  however, 
was  evidently  not  the  purj^ose  of  this  bill.  It  seeks  no  less 
than  the  entire  cancellation  of  the  bonds  held  by  the  defend- 
ants, and  the  entire  exclusion  of  their  claim  from  the  fund  to 
be  realized  from  the  sale  of  the  property. 

Without  undertaking  to  decide  whether  a  bill  might  not 
be  filed  after  the  sale  of  the  property,  praying  for  a  reduction 
of  this  claim  to  the  amount  actually  advanced,  with  legal  in- 
terest; or  whether  this  bill  may  not  be  amended  so  as  to 
accomplish,  practically,  the  same  purpose,  it  seems  to  me 
that  in  its  present.shape  the  case  made  by  the  cross  bill  of 
complainant  cannot  be  sustained. 

The  demurrer  to  the  cross  bill  must  therefore  be  sustained. 
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ANDERSON  ET  AL.  V.  ST.  LOUIS  MUTUAL  LIFE 

INSURANCE  COMPANY. 

Circuit  Coubt  —  Western  District  of  Tennessee  —  May 

19,  1876. 

1.  Life  Insitrance  —  Policy  —  Condition  Precedent  —  Perform- 
ance.—A  policy  of  life  insurance  provided  that  if  the  insured  did  not 
pay  annually  in  advance  the  interest  on  any  unpaid  notes  or  loans  to  the 
company  on  account  of  premiums,  the  company  should  not  be  liable  for 
any  part  of  the  insurance,  and  the  policy  should  cease  and  determine. 
Performance  of  this  obligation  by  the  assured  was  a  condition  precedent, 
and  no  recovery  could  be  had  without  it 

2.  Course  of  Business,  Etc. — ^The  assured  had  been  in  the  habit  of 
paying  this  interest  in  cash,  and  for  dividends  earned  the  company  cred- 
ited him  upon  the  principal  of  the  notes  outstanding ;  Held,  that  this 
course  of  business  controlled  the  general  principle  of  law,  which  requires 
payments  upon  notes  to  be  credited  first  upon  the  interest,  and  then  upon 
the  principal,  and  that  the  policy  would  be  forfeited,  notwithstanding  the 
dividends  earned  might  exceed  in  amount  the  interest  due  upon  the  out- 
standing notes. 

8.  No  Relief  Against  Forfeiture— When.— Against  a  forfeiture  of 
a  life  insurance  policy,  incurred  by  non-payment  of  premiums  upon  the 
day  stipulated,  equity  will  not  relieve. 

Bill  charged  that  on  the  15th  day  of  October,  1867,  the 
defendant  issued  to  William  0.  Anderson  a  policy  of  assur- 
ance for  $10,000,  the  premiums  being  $490  per  annum  for 
life.  It  provided  that,  if  two  pf  said  premiums  shall  be 
paid  and  default  be  made  in  payment  of  after  premiums,  the 
default  shall  not  operate  as  a  forfeiture,  but  the  amount  in- 
sured shall  be  commuted  to  the  sum  of  the  annual  premiums 
paid.  But  if  the  insured  failed  to  pay  as  above,  or  to  pay 
annually  in  advance  the  interest  on  any  unpaid  notes  or 
loans,  then  the  company  was  not  to  be  liable  for  any  sum, 
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but  the  policy  was  to  cease.  The  policy  continned  in  force 
to  the  15th  of  October,  1870. 

Sill  farther  stated  that  some  of  the  interest — a  small 
amount — on  nnpaid  notes  was  not  paid  in  advance  annually; 
probably  there  was  a  failure  to  pay  interest  on  one  such 
note.  The  complainants  did  not  know  how  this  was.  They 
insisted  that  the  stipulation  providing  for  payment  of  inter- 
est in  advance  was  a  penalty  against  which  the  court  would 
relieve. 

Bill  prayed  for  statement  of  the  notes  in  defendant's  pos- 
session and  for  an  account  of  dividends  that  Anderson  was 
entitled  to  since  January  1,  1869;  that  the  court  would 
relieve  against  the  forfeiture  of  the  policy,  and  decree  to 
complainants  whatever  amount  might  be  justly  due  them. 
Demurrer  was  interposed,  the  grounds  of  which  were,  that, 
as  the  bill  admitted  the  non-payment  of  certain  interest  in 
advance,  when  for  that  the  policy  provided  a  forfeiture,  all 
previous  payments  thereon,  and  all  dividend  credits  accruing 
thereon,  should  likewise  be  forfeited;  and  consequently  equity 
would  give  no  relief. 

TF.  M.  Smithy  for  complainant 

Kori/rechty  Craft  <&  Scales,  for  defendant 

■ 
Bbown,  J. — There  are  three  questions  in  this  case,  which, 

though  not  raised  separately  upon  the  face  of  the  demurrer, 

are  necessary  to  be   determined  in  order   that  it  may  be 

properly  disposed  of. 

1st — Under  the  policy  in  question,  does  the  failure  to  pay 
the  interest  in  advance  upon  the  premium  notes  debar  the 
plaintiff  of  a  recovery,  and  work  a  forfeiture  of  the  premiums 
already  paid? 

2d — Was  the  defendant  bound  to  apply  the  dividends  due 
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the  assnred  upon  the  interest  upon  the  premium  notes,  in- 
stead of  applying  them  upon  the  principal,  and  thus  save 
the  policy  from  lapsing? 

3d — Will  a  court  of  equity  relieve  against  the  forfeiture 
of  a  policy  of  insurance  incurred  by  reason  of  the  non- 
payment of  premiums? 

The  first  question  must  be  answered  in  the  aflSrmative. 
The  second  proviso  of  the  policy  is  unequivocal,  that  "if 
the  assured  fail  to  pay  annually  in  advance  the  interest  on 
any  unpaid  notes  or  loans  which  may  be  owing  by  the  in- 
sured to  the  company  on  account  of  annual  premiums,  the 
company  shall  not  be  liable  for  the  payment  of  the  sum 
assured,  or  any  part  thereof,  and  this  policy  shall  cease  and 
determine."  The  fifth  clause  also  provides  that,  "in  every 
case  where  this  policy  shall  cease  or  become  null  and  void, 
all  previous  payments  made  thereon,  and  all  dividend  credits 
accruing  therefrom,  shall  be  forfeited  to  the  said  company." 
Nothing  could  be  plainer  than  this  language.  The. prompt 
payment  of  premiums  is  the  very  essence  of  the  contract  of 
life  insurance.  The  company  has  a  right  to  insist  upon  the 
performance  of  this  covenant  upon  the  day  named,  as  a  con- 
dition precedent  to  the  continued  existence  of  the  policy. 
So  far,  at  least,  the  law  is  well  settled.  Bliss  on  Life  Insur- 
ance, 253-274;  May  on  Insurance,  406;  Robert  v.  The  New 
England  Life  Ins,  Co..,  1  Disney,  355;  Same  Case^  2  Dis- 
ney, 106;  ^¥ant  v.  BVunt,  12  East.  133;  Beadle  v.  Che- 
nango Ins.  Co.,  3  Hill,  161;  PittY.  BerJcshire  Life  Ins.  Co., 
100  Mass.  500;  Bakery,  Union  Mutual  Life  Ins.  Co.,  43 
N.  Y.  283;  Sheridan  v.  Phoenix  Life  Ins.  Co.,  8  House  of 
Lords,  745;  Catoir  v.  The  American  Lifs  Ins.  Co,,  4 
Vroom,  487.  If  it  were  otherwise,  as  it  is  optional  with 
the  assured  to  drop  his  policy  at  any  time,  the  company 
could  never  know  whether  he  intended  to  keep  it  alive  or 
not.  Sheridan  v.  Phcenix  Ins.  Co.^  8  House  of  Lords,  745; 
86 
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Simpson  v.  The  Accidental  Death  Ins.  Co..,  2  C.  B.  N.  S. 
257. 

If  the  company  elects  to  accept  a  note,  and  insists  upon 
its  prompt  payment,  or  npon  payment  of  interest  in  advance, 
it  is  a  proviso  for  the  benefit  of  the  assured,  and  the  com- 
pany has  the  same  right  to  insist  upon  punctual  payment. 
Patch  V.  Phcsnix  Ins.  Co.y  3  Bigelow,  780;  Wall  v.  Home 
Ins.  Co.y  86  N.  Y.  157;  Williams  v.  The  Repvhlic  Ins. 
Co.^  19  Mich.  469;  Pitt  v.  The  Berkshire  Life  Ins.  Co.^ 
100  Mass.  500;  Robert  v.  New  Eiigland  Mutual  Life  Ins. 
Co.y  1  Disney,  355. 

Nor  is  there  anything  harsh  or  oppressive  in  this  require- 
ment. The  contract  of  insurance  is  one  in  which  great  risks 
are  assumed  by  one  party,  and  there  is  no  injustice  in  requir- 
ing a  punctilious  observance  of  its  obligations  on  the  part  of 
the  other.  The  company  says  in  substance  to  the  assured: 
"  Pay  me  $490  to-day,  and  if  you  die  to-morrow,  or  at  any 
time  during  the  year,  I  will  pay  your  representatives  $10,- 
000;  pay  me  the  same  sum  annually,  and  this  arrangement 
shall  be  continued  during  your  life,  with  the  assurance  that 
your  representatives  will  receive  the  $10,000  upon  your  death, 
whenever  it  may  happen.  But  if,  on  the  other  hand,  you 
fail  to  make  your  annual  payments,  your  heirs  shall  not  only 
not  receive  the  $10,000,  but  you  shall  forfeit  the  amount 
already  paid."  I  see  nothing  unfair  or  inequitable  in  this 
bargain,  nor  any  reason  why  the  company  should  not  insist 
upon  an  exact  performance  by  the  assured.  The  hardship, 
if  any  there  is,  is  quite  as  likely  to  fall  upon  the  one  pai-ty 
as  the  other,  with  this  diiference,  however,  that  the  contin- 
gency of  loss  by  death  is  one  the  company  cannot  possibly 
provide  against,  while  the  payment  of  premiums  is  always 
within  the  power  of  the  assured,  and  nothing  but  his  own 
negligence  will  cause  a  lapse  of  his  policy.  The  fact  that  in 
this  case  the  annual  interest  to  be  paid  was  very  small, 
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works  no  change  in  the  principle.  Indeed,  it  renders  per- 
formance of  his  covenant  on  the  part  of  the  assured  so  much 
the  easier. 

I  fail  to  see  why  courts  should  apply  to  policies  of  insur- 
ance rules  of  construction  diflFerent  from  those  applicable  to 
ordinary  instruments.  If  there  is  anything  unjust  in  the 
proviso  for  the  forfeiture,  it  is  one  which  the  legislature  and 
•not  the  courts  are  called  upon  to  remedy.  Something  may 
be  gained  to  justice  by  bending  the  law  to  the  exigencies  of 
an  individual  case;  but  more  is  lost  by  the  bad  precedent  to 
the  certainty  of  the  law  as  a  science. 

While  a  company  which  desires  to  increase  its  patronage 
and  stand  well  in  public  estimation  would  not,  as  a  matter  of 
policy,  habitually  take  advantage  of  accidental  slips  or  omis- 
sions of  its  policy-holders,  the  law  cannot  distinguish  between 
these  cases  and  those  where  the  assured  elects  deliberately  to 
abandon  his  contract.  In  this  case,  however,  there  is  nothing 
tending  to  show  any  desire  on  the  part  of  the  assured  to  keep 
his  policy  alive  after  October  15,  1870. 

As  observed  by  the  Court  of  Appeals  of  St.  Louis,  in  the 
case  of  littsstmh  v.  The  St  Louis  Life  Lnsurance  Co.^  the 
clause  in  the  policy  providing  for  commutation  on  failure  to 
pay  the  annual  premiums,  and  for  a  forfeiture  on  a  failure  to 
pay  the  interest,  are  not  inconsistent.  "They  can  both  stand 
together,  and  we  may  give  full  effect  to  both.  All  that  is 
needed  for  this  is  for  the  insured  to  bring  himself  within  the 
terms  of  both.  The  first  is  intended  to  save  the  forfeiture 
which  generally  would  be  incurred  by  the  failure  to  pay  the 
annual  premium  j  to  this  extent  it  is  a  privilege  or  advantage 
to  the  assured.  The  second  proviso  insists  upon  rigorous  con- 
ditions in  respect  to  what?  Only  of  so  much  of  any  unpaid 
premium  as  the  assured,  instead  of  paying  in  cash,  takes  the 
indulgence  of  only  paying  interest  on  at  six  per  cent.  If  he 
does  not  wish  to  incur  the  hazard  of  a  forfeiture  on  account 
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of  this  part  of  the  premium,  his  remedy  is  easy.  He  can 
presently  pay  his  note  for  the  premium,  and  without  more, 
he  has  a  paid-up  non-forfeitable  policy  for  a  fixed  portion  of 
the  sum  contemplated  by  the  instrument  when  originally 
issued.  If  he  wished,  instead  of  this,  to  take  the  chances  of 
gain,  he  must  at  the  same  time  incur  the  hazard  of  loss;  and 
can  not  complain  if  he  be  held  to  the  terms  of  the  contract 
he  has  deliberately  made." 

I  am  unable  to  concur  in  the  opinion  of  the  Court  of  Ap- 
peals of  Kentucky,  in  the  case  of  The  St,  Louis  Mutual  In- 
surance Co.  V.  Grigsby^  2  Cent.  Law  J.  123,  that  by  commu- 
tation this  became  "a  paid-up  policy,  except  that  the  company 
had  the  right,  should  its  affairs  render  it  necessary  and 
proper,  to  demand  the  payment  in  whole  or  in  part  of  the 
note  executed  for  the  unpaid  portion  of  the  three  annual  pre- 
miums." The  court  in  this  case  treat  the  unpaid  notes  as 
loans  to  the  assured,  and  the  "  interest  on  these  loans  in  no 
sense  an  annual  premium  due  from  the  assured  to  the  in- 
surer." The  effect  of  the  ruling  is  that  the  company  has  no 
remedy  to  enforce  payment  of  notes,  except  to  bring  an  ordi- 
nary action  at  law,  to  trust  to  dividends  earned  in  a  success- 
ful business  to  meet  them,  or  to  wait  until  the  death  of  the 
assured  and  deduct  them  from  the  amount  of  his  policy.  If 
this  be  the  law,  then  the  assured,  under  every  policy  issued 
by  the  company,  after  the  payment  of  the  two  first  annual 
premiums,  may  give  no  further  attention  to  it,  and  the  com- 
pany be  left  to  carry  on  its  business,  pay  its  expenses,  its 
losses,  its  dividends  and  other  outlays,  simply  from  the  inter- 
est of  the  cash  moiety  of  the  first  two  annual  premiums. 
The  opinion  throws  no  light  upon  the  probable  amount  of 
dividends  which  a  company,  conducted  under  these  principles 
might  be  expected  to  pay. 

2d — Was  the  company  bound  to  apply  the  dividends  due 
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the  assured  upon  the  interest  instead  of  the  principal  of  the 
premium  notes,  and  thus  save  the  policy  from  lapsing? 

The  policy  throws  no  light  upon  this  point.  It  contains 
no  agreement  for  the  payment  of  the  dividends.  The  charter  ' 
of  the  company  is  not  before  the  court,  and  we  can  look  only 
to  the  allegations  of  the  bill  to  answer  the  question.  The 
bill  avers  that  the  defendant,  being  a  mutual  company,  the 
assured,  by  virtue  of  his  policy,  became  a  member,  and  inter- 
ested in  its  earnings  and  profits — was  so  considered  and 
treated  by  defendant,  and  dividends  were  declared  in  his 
favor,  and  instead  of  being  paid  over  to  him  in  cash  were 
credited  on  his  annual  premiums,  as  complainant  supposes, 
and  has  no  doubt,  with  the  consent  of  the  assured.  From 
the  bill  and  the  exhibits  the  transaction  appears  to  have  been 
as  follows:  On  the  15th  of  October,  1867,  the  policy  was 
issued  upon  a  payment  of  $245  in  cash  and' a  note  for  $245, 
upon  which  interest  was  paid  in  advance.  On  October  15th, 
1868,  the  assured  made  another  cash  payment  of  $245,  gave 
another  note  for  the  like  amount,  and  paid  in  cash  $20.40 
interest  on  the  two  notes  for  one  year.  No  dividend  was 
credited  to  him  at  that  time.  On  October  15th,  1869,  a 
statement  was  made  as  follows: 

Notes  outstanding $490.00 

Less  dividend  declared  Jan.  1, 1869 87.45 

Balance  of  outstanding  note $402.55 

Note  portion  of  premium— due  above  date 245.00 

Total  new  note $  647 .  55 

Interest  due  in  cash  on  note $  88.85 

Cash  part  of  premium  due  above  date 245.00 

Total  cash  required $283.86 

To  this  the  receipt  was  appended. 

While  the  general  rule  is  admitted  without  hesitation,  that 
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where  money  is  paid  upon  a  note  the  law  will  apply  it  first 
upon  the  interest  and  then  upon  the  principal,  still,  where 
the  contract  makes  a  different  provision,  or  the  course  of 
business  between  the  parties  has  established  a  different  usage, 
I  think  the  general  rule  must  bend  to  this  special  agreement 
or  custom.  The  policy  makes  no  special  provision  for  divi- 
dend credits,  and  its  second  proviso  requires  payment  annually 
in  advance  .of  interest  upon  unpaid  notes;  The  course  of 
business  between  the  parties,  as  evidenced  by  the  exhibits, 
shows  that  the  annual  dividend  which  was  credited  to  the 
assured  was  deducted  ii'om  his  notes  outstanding  October  15, 
1869,  and  not  from  the  interest  upon  the  new  note,  which 
was  given  at  that  date.  This  interest  was  paid  in  cash. 
This  was  done  with  the  assent  of  the  assured,  who  appears  to 
have  given  a  new  note  for  $647.55.  All  that  the  company 
could  be  required  to  do  in  crediting  subsequent  dividends 
was  to  apply  them,  as  had  been  done  before,  upon  the  princi- 
pal of  the  outstanding  notes,  and  as  the  assured  had  paid  his 
interest  in  cash,  I  think  he  must  be  held  as  assenting  to  this 
arrangement.  A  similar  rule  or  custom  was  recognized  as 
binding  upon  both  parties  in  the  case  of  Ohde  v.  The  If.  TF. 
Mut,  Ins,  Co.y  4  Ins.  L.  Jour.  702.  If  there  is  anything  in 
the  regulations  or  prospectus  of  the  company  negativing  the 
course  of  business  evidenced  by  these  exhibits,  it  should  be 
set  forth,  and  I  think  the  bill  demurrable  upon  that  ground. 

3d — Has  a  court  of  equity  power  to  relieve  against  the 
forfeiture  of  a  policy. 

In  Story's  Equity  Jurisprudence,  Sec.  1314,  it  is  said: 
"  Whenever  a  penalty  is  inserted  merely  to  secure  the  per- 
fonnance  or  enjoyment  of  a  collateral  object,  the  latter  is 
considered  as  the  principal  intent  of  the  instrument,  and  the 
penalty  is  deemed  only  as  accessory,  and  therefore  as  intended 
only  to  secure  the  due  performance  thereof,  or  the  damage 
really  incurred  by  the  non-performance.     In  every  such  C4ise 
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the  true  test  by  which  to  ascertain  whether  relief  can  or  can 
not  be  had  in  equity  is,  to  consider  whether  compensation  can 
be  made  or  not."  But  in  Sec.  1323,  it  is  said:  "The doctrine 
seems  now  to  be  asserted  in  England  that  in  all  cases  of  for- 
feiture for  the  breach  of  any  covenant  other  than  a  covenant 
to  pay  rent,  no  relief  ought  to  be  granted  in  equity,  unless 
upon  the  ground  of  accident,  mistake,  fraud,  or  surprise, 
although  the  breach  is  capable  of  just  compensation."  Sec. 
1325:  "It  is  upon  grounds  somewhat  similar,  aided  also  by 
considerations  of  public  policy  and  the  necessity  of  a  prompt 
performance  in  order  to  accomplish  public  or  corporate  objects, 
that  courts  of  equity,  in  cases  of  the  non-compliance  of  the 
stockholders  with  the  terms  of  payment  of  their  installments 
of  stock  at  the  time  prescribed,  by  which  a  forfeiture  of  their 
shares  is  incurred  under  the  by-laws  of  the  institution,  have 
refused  to  interfere  by  granting  relief  against  such  forfeiture." 
In  the  Grigsby  case,  already  cited,  the  Court  of  Appeals  of 
Kentucky  seemed  to  hold  that  equity  would  relieve  against  a 
forfeiture  incurred  by  the  non-payment  of  premiums;  but  I 
think  this  is  opposed  by  a  great  weight  of  authority,  includ- 
ing that  of  the  learned  Circuit  Judge  of  this  Circuit,  in  the 
case  of  Tait  v.  JTie  New  York  Life  Insurance  Comjpany^ 
where  the  doctrine  is  fully  discussed,  and  the  conclusion 
reached  that  equity  has  no  power  to  afibrd  relief.  See,  also, 
Robert  v.  New  England  MuUial  Benefit  Life  Ins.  Co.., 

1  Disney,  355;  Mutual  Benefit  Life  Ins.  Co.  v.  French^ 

2  Cin.  Superior  Court,  321. 

As  a  further  discussion  of  this  point  would  be  a  mere  reit- 
eration of  the  opinion  of  the  learned  judge  in  the  case  above 
cited,  nothing  more  will  be  added,  except  to  say  that  this 
opinion  is  considered  as  an  adjudication  binding  upon  this 
court.     The  demurrer  to  the  bill  is  therefore  sustained. 


4*  Reported  in  this  volume,  p.  288. 
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J«d.!5e  Emmoks,  in  Frazer  v.  8t.  Louis  Mutual  Life  Insurance  Companyy  at 
Nashville,  decided  almost  the  same  question  raised  here.  It  was  there 
contended  that  the  policy  was  a  paid-up  one,  there  being  only  a  small 
amount  of  interest  to  be  paid  every  year.  The  court  held  that  the  policy, 
by  reason  of  the  failure  to  pay  the  stipulated  interest,  was  not  to  be  con- 
sidered as  forfeited,  but  as  lapsed;  and  as  time  was  of  the  essence  of  the 
contract,  the  plaintiff  could  not  recover.  See,  also,  cases  of  Seyms,  Buck 
and  Statham  against  the  Insurance  Companies^  October  Term,  1876,  S.  C. 
U.  8.  The  court  decide  in  these  cases,  in  effect,  that  a  failure  to  pay 
annual  premiums  during  war  or  peace,  determines  the  policy,  but  that 
its  equitable  value  may  be  recovered*     [Reporter, 
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CiBourr  CoxxET — Wbstebn   District  of  Tennessee — May 

19,  1876. 

POWSB   TO   APPOINT   BECEIYEB   UNDEB   THE   BANKING   ACT. 

A.  The  general  banking  law  has  provisions  for  winding  up  banks  under 
the  direction  of  the  comptroller  of  the  currency.  These  are  not  exclu- 
sive, and  were  not  intended  to  put  it  out  of  the  power  of  the  courts  to 
appoint  receivers  upon  a  judgment-creditor's  bill. 

Demurrer  to  bill  of  judgment-creditor. 

Bill  alleged,  in  substance,  that  complaint  had  recovered  a 
judgment  for  $10,000  against  defendant  in  the  State  court; 
that  he  was  unable  to  have  the  same  satisfied;  that  the  bank 
discontinued  business,  and  in  contemplation  of  bankruptcy 
had  transferred  and  conveyed  all  its  property  to  one  creditor, 
which  was  a  large  stockholder  in  defendant's  corporation; 
and  that  this  creditor  was  appropriating  all  the  assets  to  its 
own  use,  etc. ;  and  praying  for  an  injunction  and  the  appoint- 
ment of  a  receiver.  Demurrer  went  upon  the  ground  that 
the  comptroller  of  the  currency  alone  could  appoint  a  receiver. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Messrs,  Welch^  T,  W.  Brovm  and  TT.  Y.  0.  Hxmies^  for 
complainant. 

TT.  D.  Beard^  for  defendant. 

Brown,  J. — The  power  and  duty  of  a  court  of  equity  to 
appoint  a  receiver  upon  the  application  of  a  judgment-cred- 
itor, is  too  well  established  to  admit  of  doubt.  Edwards  on 
Receivers,  396;  Iladden  v.  Spader^  20  Johns.  554;  Taylor 
V.  J(yneSy  2  Atk.  600;  Edgell  v.  Haywood^  3  Id.  352;  Cand- 
ler V.  PettUy  1  Paige,  158;  Weed  v.  Pearce^  9  Cowen,  722; 
Lewis  V.  Zouch^  2  Sim.  388;  Bloodgood  v.  Clarh^  4  Paige, 
574;  Ogilvie  v.  Knox  Insurance  Co.y  22  How.  380;  Pa/rk- 
hurst  V.  Kinsman^  2  JJlatch.  78.  There  is  no  allegation  in 
the  bill  that  execution  has  been  issued  and  returned  unsatis- 
fied, but  as  no  demurrer  is  interposed  upon  that  ground,  and 
as  the  point  was  not  made  upon  the  argument,  I  shall  notice 
it  no  further. 

Indeed,  it  was  practically  conceded  that  a  case  for  a  receiver 
was  made  out,  unless  the.  power  of  appointing  receivers  of 
National  banks  was  exclusively  vested  in  the  comptroller  of 
the  currency.  Title  62  of  the  Revised  Statutes  relating  to 
the  organization  of  banks,  provides  for  the  appointment  of  a 
receiver  by  the  comptroller  of  the  currency  to  wind  up  their 
affairs,  oiJy  in  the  following  cases:  First,  for  not  keeping 
good  its  surplus.  Sec.  5151.  Second,  for  not  keeping  stock 
at  minimum.  Sec.  5141.  Third,  for  not  keeping  good  its 
reserve.  Sec.  5191.  Fourth,  for  not  selecting  a  place  for 
the  redemption  of  its  notes.  Sec.  5195.  Fifth,  for  holding 
its  own  stock  over  six  months.  Sec.  5201.  Sixth,  for  non- 
payment of  its  circulating  notes.  Sec.  5234.  Seventh,  for 
improperly  certifying  a  check.  Sec.  5208.  Eighth,  for  fail- 
ing to  pay  up  capital  stock,  and  to  allow  the  samo  to  become, 
and  to  remain,  impaired  by  losses.     Sec.  5205. 
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If  a  judgment  creditor  may  not  invoke  the  aid  of  a  court 
of  equity  he  is  powerless  to  enforce  his  claim,  unless  he  can 
persuade  the  comptroller  of  currency  to  interfere  in  his  be- 
half. Sec.  5242  provides  that  a  "transfer  of  notes,  bills  of 
exchange,  bonds  or  other  evidences  of  debt  owing  to  any 
^National  banking  association,  or  of  deposits  to  its  credit,  all 
assignments  of  mortgages,  sureties  on  real  estate,  or  of  judg- 
ments or  decrees  in  its  favor,  all  deposits  of  money,  bullion, 
or  other  valuable  thing  for  its  use,  or  for  the  use  of  any  of 
its  shareholders  or  creditors,  and  all  payments  of  money  to 
either,  made  after  the  commission  of  an  act  of  insolvency, 
or  in  contemplation  thereof,  made  with  a  view  to  prevent  the 
application  of  its  assets  in  the  manner  prescribed  by  this 
chapter,  or  with  a  view  to  the  preference  of  one  creditor  to 
another,  except  in  payment  of  its  circulating  notes,  shall  be 
utterly  null  and  void."  No  method,  however,  is  provided  of 
winding  up  a  bank  guilty  of  any  of  the  acts  mentioned  in 
this  section,  nor  is  the  power  given  to  the  comptroller  of 
currency  apparently  designed  to  reach  these  cases.  It  is  at 
least  doubtful  whether  he  would  have  power,  upon  the  appli- 
cation made  by  this  bill  to  interfere  and  appoint  a  receiver. 
That  the  winding-up  provisions  of  the  act  were  not  designed 
to  be  exclusive,  it  seems  to  me,  is  fairly  to  be  inferred  from 
section  5241,  which  provides,  that  "  no  association  shall  be 
subject  to  any  visitorial  powers  other  than  such  as  are  author- 
ized by  this  title,  or  are  vested  in  the  courts  of  justice." 
There  is  certainly  an  implication  here  that  the  courts  may 
exercise  a  visitorial  power,  and  as  this  power  is  usually  if  not 
always  exerted  through  the  agency  of  a  receiver,  1  should 
regard  the  language  of  this  section  as  justifying  the  appoint- 
ment of  one. 

But  even  if  the  power  had  been  given  to  the  comptroller 
of  the  currency  to  appoint  a  receiver  in  cases  like  the  present, 
in  the  absence  of  restrictive  language,  it  is  at  least  doubtful 
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whether  it  should  be  regarded  as  forestalling  the  jurisdiction 
of  the  courts. 

The  general  rule  with  regard  to  the  election  of  remedies 
is  stated  in  Sedgwick  on  Statutory  Law,  pages  93-401. 
"  Where  a  right  originally  exists  at  common  law,  and  a  stat- 
ute is  passed  giving  a  new  remedy  without  any  negative, 
express  or  implied,  upon  the  old  common  law,  the  party  has 
his  election  either  to  sue  at  common  law  or  to  proceed  upon 
the  statute;  the  statutory  remedy  is  merely  cumulative."  A 
clause  in  a  railroad  act  authorizing  the  directors  to  exact  a 
forfeiture  of  the  stock  and  previous  payments,  as  a  penalty 
for  non-payment  of  installments,  does  not,  before  forfeiture 
has  been  declared,  impair  the  remedy  of  the  directors  to  en- 
force payment  by  action  at  common  law.  Northern  Rail- 
road  Co.  v.  MilUr,  10  Barb.  260. 

These  principles  have  been  applied  to  the  winding-up  act 
of  English  corporations,  and  have  uniformly  been  held  as  not 
exclusive  of  the  ordinary  remedies  provided  by  law.  Lind- 
lay  on  Partnership,  861. 

In  Jones  v.  Charlenu/nt^  16  Sim.  271,  a  bill  was  filed  for 
the  purpose  of  winding  up  the  affairs  of  a  railway  company. 
The  defendant  demurred  upon  the  ground  that  plaintiffs 
might  have  obtained  their  object  under  the  special  act  of  9 
and  10  Vic,  to  facilitate  the  dissolution  of  railway  companies, 
and  that  that  act  had  ousted  the  court  of  its  jurisdiction  in 
cases  clearly  within  its  operation.  The  vice-chancellor,  how- 
ever, declined  to  hear  counsel  for  the  complainant,  and  over- 
ruled the  demurrer. 

The  same  question  again  came  before  the  court  in  the  case 
of  Clemments  v.  Bowers^  17  Sim.  167,  which  was  a  bill  by 
a  shareholder  in  a  company,  on  behalf  of  himself  and  others, 
praying  an  account  of  receipts  and  payments  of  defendants 
on  behalf  of  the  company.  Defendants  were  members  of  a 
finance  committee  who  were  alleged  to  have  exclusive  control 


572  CIRCUIT  COURT.  [May, 

Wright  y.  The  Merchants'  National  Bank. 

over  the  money  affairs  of  the  corporation.  Tliey.demnrred 
on  the  ground  that  the  Legislature  having  provided  a  method 
of  winding  up  and  dealing  with  the  affairs  of  a  railway  com- 
pany, the  court  ought  to  refuse  a  party  the  right  of  coming  in 
to  have  the  accounts  taken.  The  court  observes:  "To  oust 
the  jurisdiction  of  a  court  of  chancery  in  such  a  case,  the 
Legislature  should  have  so  declared.  It  is  plain  where  a 
court  of  equity  has  jurisdiction  in  such  a  case,  an  act  of 
giving  further  relief  does  not  by  that  oust  the  title  of  the 
court  of  equity,  without  express  terms  being  used  to  put  an 
end  to  the  jurisdiction  which  is  inherent  in  the  court." 
Similar  views  were  expressed  by  the  court  of  chancery  in 
1853,  in  the  case  of  Tripp  v.  The  Chard  Ra/ilway  Co,^  21 
Eng.  Law  and  Eq.  53,  which  was  an  application  by  a  mort- 
gagee for  the  appointment  of  a  receiver.  A  provision  in  the 
act  that  any  mortgagee  whose  interest  was  in  arrear  for 
twenty-one  days  might  have  a  receiver  appointed,  upon 
application  to  two  justices,  was  held  to  oust  the  jurisdiction 
of  the  court  to  appoint  a  receiver  with  the  usual  powers. 
Counsel  for  defendant  cited  to  the  court  upon  the  argument 
the  case  of  Smith  v.  Manufacturers'  BarJc^  9  B.  R.  122,  in 
which  Judge  Blodgett,  of  the  Northern  District  of  Illinois, 
held  that  the  bankrupt  act  was  not  intended  to  apply  to  Na- 
tional banks,  and  that  the  provision  made  by  Congress  for 
their  winding  up,  when  insolvent,  was  exclusive.  Although 
the  two  cases  are  not  exactly  analogous,  the  reasoning  of  the 
court  in  that  case  undoubtedly  applies  to  the  one  at  bar. 
Having  intimated  an  opinion  upon  the  argument  before  this 
case  was  cited,  that  the  winding-up  provisions  were  not  ex- 
clusive, I  felt  bound  on  hearing  the  case,  in  deference  to  the 
views  of  the  learned  judge,  to  withhold  my  decision  until  I 
had  made  a  more  careful  examination  of  the  law.  From 
correspondence  with  him  I  am  informed  that  he  has  modified, 
to  some  extent,  the  views  expressed  in  that  opinion,  and  that 
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in  the  siiLsecjuent  case  of  James  Iron  v.  The  Manufacturers^ 
National  Bank^  not  reported,  he  appointed  a  receiver  of  the 
same  bank  upon  the  application  of  a  judgment-creditor.  He 
there  observes:  "It  would  seem  that  the  comptroller  only 
Las  the  right  to  appoint  a  receiver  upon  the  existence  of  the 
facts  which  clothe  him  with  that  power,  and  that  he  right- 
fully declines  to  act  in  this  case.  I  can  see  nothing  in  the 
law  itself,  nor  in  the  decisions  of  the  courts  upon  the  law,  so 
far  as  they  have  gone,  to  exclude  the  idea  that  a  corporation 
created  as  this  is,  under  an  act  of  Congress  for  certain  speci- 
fied purposes,  does  not  come  within  the  general  provision  of 
the  law  regulating  the  remedies  of  creditors  the  same  as  any 
other  corporation,  except  where  there  are  specific  provisions 
to  the  contrai-y." 

It  is  not  intended  in  this  case  to  decide  whether  the  court 
would  be  authorized  to  appoint  a  receiver  upon  the  happen- 
ing of  the  contingencies  authorizing  such  appointment  by 
the  comptroller  of  the  currency.  I  am  clearly  of  the  opin- 
ion, however,  that  when  the  act  does  not  provide  for  the  in- 
troduction of  the  comptroller,  a  judgment-creditor  is  entitled 
to  the  aid  of  a  court  of  equity.  I  see  nothing  in  the  case  of 
Gibson  v.  Kennedy y  8*  Wall.  498,  which  conflicts  with  these 
views.  Nothing  was  decided  in  that  case,  except  that  it  is 
for  the  comptroller  to  determine  when  it  is  necessary  to  in- 
stitute proceedings  against  the  stockholders  to  enforce  their 
personal  liability,  and  whether  a  whole  or  part,  and  if  a  part, 
how  much  shall  be  collected.  It  is  true  there  are  certain 
dicta  in  the  opinion  which,  literally  construed,  would  indicate 
that  creditors  must,  in  all  cases,  seek  their  remedy  through 
the  comptroller  in  the  mode  prescribed  by  statute,  but  I  am 
satisfied  the  court  did  not  intend  that  language  to  be  of  uni- 
versal application,  and  that  it  should  be  limited  to  the  facts 
of  the  case  before  it. 

Nor  is  there  any  force  in  the  objection  that  a  receiver  ap- 
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pointed  by  this  court  would  be  powerless  to  obtain  possession 
of  the  surplus  of  bonds  on  deposit  in  Washington,  for  the 
redemption  of  its  circulating  notes.  I  cannot  assume  that 
the  comptroller  of  the  currency  would  refuse  to  comply  with 
the  order  of  a  court  having  jurisdiction  of  the  case. 

On  the  whole,  I  am  of  the  opinion  that  in  the  absence  of 
action  on  the  part  of  the  comptroller  of  the  currency,  this 
court  has  the  power  to  appoint  a  receiver  upon  the  applica- 
tion of  a  judgment-creditor,  subject,  possibly,  to  his  being 
superseded  by  the  action  of  the  comptroller. 

The  demurrer  must  be  overruled. 


WILLIAM  BKICE  et  al.  v  HENKY  SOMERS  et  al. 

CmoTjrr    Ooitbt — Northebn   Distbiot   of   Ohio — Mat  20, 

1876. 

PETITION   FOB   BEMOVAL   OF   0AU8E BEMOVAL    OF    OAUSE    FROM 

STATE   TO   FEDEBAL   COUBT. 

1.  Before  Final  HsARiNa. — ^The  Act  of  Congress  of  March  2, 1867, 
only  authorizes  a  removal  where  an  application  is  made  before  the  final 
hearing  or  trial  of  the  suit,  and  this  means  before  final  judgment  in  the 
court  of  original  jurisdiction  where  the  suit  is  brought. 

2.  When  Case  Appealed. — ^When  a  case  is  commenced  in  the  Com- 
mon Pleas  Court  of  a  State,  and  a  trial  had  in  such  court,  and  the  case 
appealed  to  the  District  Court  of  the  State,  it  is  then  too  late  to  ask  to 
have  such  cause  removed  into  the  United  States  Court,  under  the  above- 
named  act 

S.  MeyeTy  for  plaintiffs. 

J.  A.  AmbleVj  F.  Z.  Baldwin^  and  Lynch  <k  Day^  for 
defendants. 
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Welkek,  «!r. — ^William  Brice  &  Co.,  on  the  18th  day  of 
November,  1872,  filed  their  petition  in  the  court  of  Common 
Pleas  of  Stark  County,  Ohio,  against  Henry  Somers  and 
others,  including  George  W.  Trimble,  to  foreclose  a  mort- 
gage executed  to  them  by  said  Henry  Somers,  on  a  tract  of 
twenty  acres  of  land  owned  by  him,  situate  in  fetark  county, 
with  a  distillery  and  other  buildings  thereon,  the  same  being 
recorded  the  10th  of  Febrnary,  1872,  and  on  which  they 
claimed  the  sura  of  $7,107.01.  George  W.  Trimble  was 
made  a  defendant,  with  others  who  claimed  interests  in,  or 
liens  upon  said  real  estate.  Trimble  in  his  answer,  sets  up 
as  a  defense,  that  after  the  execution  of  the  mortgage  to 
William  Brice  &  Co.,  Somers  and  others  associated  with 
him,  carried  on  the  distillery  business  on  the  premises  so 
mortgaged,  and  that  divers  taxes  were  assessed  against  them, 
under  the  internal  -revenue  laws  of  the  United  States,  by 
the  officers  of  the  government,  which  taxes,  it  is  averred, 
were  a  first  lien  on  the  distillery  and  premises,  and  a  supe- 
rior lien  to  the  mortgage  of  Brice  &  Co. ;  that  the  taxes  not 
being  paid  to  the  collector  of  the  district  on  the  10th  day  of 
October,  1872,  in  pursuance  to  the  provisions  of  the  revenue 
law,  he  sold  said  mortgaged  premises  to  the  defendant  Trimble 
to  pay  the  taxes  so  assessed,  and  gave  him  the  proper  certifi- 
cate of  purchase;  that  under  said  sale  he  took  and  holds 
possession  of  the  mortgaged  premises  and  claims  title  thereto. 
Brice  &  Co.  filed  their  reply  to  this  answer,  making  an  issue 
upon  the  same. 

At  the  February  term,  1874,  of  the  Court  of  Common 
Pleas  of  Stark  county,  a  hearing  was  had  of  the  case,  and 
the  issue  found  in  favor  of  the  defendant,  Trimble,  and  a 
decree  was  entered  dismissing  the  petition  of  Brice  &  Co., 
at  their  costs.  Within  the  time  prescribed  by  the  Ohio 
statute,  William  Brice  &  Co.,  in  the  manner  provided  by 
law,  appealed  said  case  to  the  District  Court  of  said  Stark 
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County,  where  the  same  is  now  pending.  Whilst  said  cause 
was  pending  in  Stark  County,  on  the  30th  day  of  September, 
1875,  this  petition  for  removal  to  this  court  was  filed  by  the 
defendant,  Trimble.  In  it  he  alleges  as  cause  for  jemoval, 
that  he  holds  title  to  the  mortgaged  premises  derived  firom 
the  Collector  of  Internal  Revenue,  an  oflScer  of  the  United 
States,  and  that  the  action  is  brought  against  him  to  defeat 
his  title,  and  affects  the  validity  of  the  internal  revenue 
laws  of  the  United  States. 

Brice  &  Co.  now  file  their  motion  in  this  court  to  dismiss 
the  petition  of  Trimble  for  such  removal. 

Ist — Because  the  case,  previous  to  the  filing  of  this  peti- 
tion, whilst  pending  in  the  Court  of  Common  Pleas  of  Stark 
County,  had  been  finally  heard  and  tried  in  that  court,  and 
there  was  there  a  final  trial  and  final  hearing  of  the  cause 
between  the  parties,  and  a  final  decree  entered  therein,  and 
therefore  this  court  after  such  fact  has  no  jurisdiction. 

2d — Because  of  other  manifest  reasons  apparent  on  the 
face  of  the  proceedings. 

On  the  argument  it  was  claimed  that  the  petition  did  not 
show  that  by  the  defense  set  up  in  the  answer  of  Trimble, 
the  validity  of  the  internal  revenue  law  was  affected,  so  as  to 
constitute  a  cause  for  removal  under  Section  643  of  the 
Revised  Statutes  of  the  United  States. 

In  the  view  I  take  of  the  motion,  it  is  not  necessary  to 
decide  this  question. 

The  first  ground  for  the  motion  involves  the  construction 
of  the  provisions  of  Sec.  643,  fixing  the  time  at  which  a 
petition  for  removal  may  be  filed.  It  provides  that  it  may 
be  filed  "at  any  time  before  the  trial  or  final  hearing-  thereof." 
This  has  been  construed  to  mean  the  same  as  if  it  read  "final 
trial,  or  final  hearing";  and  that  trial  refers  to  cases  at  law, 
and  hearing  to  chancery  causes.  This  case  is  what  would 
be  denominated  in  this  court  a  chancery  cause.     The  inquiry 
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here  arises,  and  this  is  the  question  to  be  determined:  What 
is  a  final  hearing  within  the  meaning  of  the  Act  of  Congress? 
Does  it  mean  a  final  hearing  in  the  court  in  which  the  suit 
is  commenced,  or  does  it  mean  the  final  hearing  in  an  Appel- 
late court  to  which  it  may  be  caiTied  ?  In  the  case  of  In- 
surance Co.  V.  Dunn^  19  Wallace,  214,  the  Supreme  Court 
decided  that  where  a  second  trial  is  allowed  in  the  same 
court,  by  the  statute  of  the  State,  the  first  trial  is  not  a  final 
trial,  and  before  the  second  trial  a  petition  for  removal  could 
be  filed.  The  statute  of  Ohio  (S.  &  S.,  589)  does  not  allow 
a  second  trial  in  the  class  of  cases  now  before  us.  Instead 
thereof,  an  appeal  is  allowed  by  either  party  upon  giving 
bond,  etc.,  from  the  Court  of  Common  Pleas  to  the  District 
Court  of  the  county,  and  it  provides  "that  the  action  so 
appealed  shall  be  again  tried,  heard  and  decided  in  the  Dis- 
trict Court  in  the  same  manner  as  though  said  District  Court 
had  original  jurisdiction  of  the  action.^'  After  the  appeal 
is  thus  perfected,  the  case  is  tried  or  heard  in  the  Appellate 
Court  as  though  originally  commenced  there,  and  does  not 
return  to  the  Common  Pleas  for  any  action  in  reference  to 
the  trial  or  hearing,  but  may  come  back  for  the  purpose  of 
execution  of  the  judgment  or  decree  of  the  District  Court. 
It  is  claimed  by  counsel  for  Trimble,  that  such  appeal 
vacates  the  decree  of  the  Common  Pleas,  and  that  the  hear- 
ing or  trial  in  the  District  Court  is  a  second  hearing  or  trial, 
and  that  therefore  the  first  hearing  in  the  Common  Pleas  is 
not  a  final  hearing;  that  the  case  of  Insurance  Company  v. 
Dun/n  is  not  authority  against  this  view,  but  substantially 
supports  it;  that  the  hearing  on  appeal  is  but  the  second 
hearing  of  the  same  case,  and  amounts  to  the  same  as  the 
second  trial  in  the  same  court.  It  is  true  that  the  appeal 
vacates  the  decree  of  the  Common  Pleas;  but  is  it  not  also 
true  that  the  decree  so  far  as  that  court  is  concerned  is  final 
— ^no  other  or  further  hearing  thereof  can  be  had  in  that 
37 


578  CIRCUIT  COURT.  [May, 

William  Br  ice  et  al.  v.  Henry  Somers  et  al. 

court?  In  which  court,  then,  is  the  "final  hearing"  referred 
to  in  the  statute,  before  which  the  petition  may  be  filed!  In 
the  case  of  SteveiiBon  v.  Williams^  19  Wallace,  572,  the  Su- 
preme Court,  it  seems  to  me,  have  settled  that  question.  In 
that  case,  Justice  Field,  delivering  the  opinion,  says:  "The 
Act  of  Congress  of  March  2,  1807,  under  which  the  removal 
is  asked,  only  authorized  a  removal  where  an  application  is 
made  "before  the  final  hearing  or  trial  of  the  suit,  and  this 
clearly  means  before  final  judgment  in  the  court  of  original 
jurisdiction  where  the  suit  is  brought."  In  that  case  suit 
was  originally  brought  in  the  District  Court  by  Williams  to 
annul  a  judgment  before  that  time  recovered  by  Stevenson, 
and  a  judgment  rendered  in  the  District  Court  in  favor  of 
Williams,  which  was  appealed  from  that  court  to  the  Su- 
preme Court  of  Louisiana,  and  while  so  pending  on  such 
appeal  the  petition  for  removal  to  the  Circuit  Court  of  the 
United  States  was  filed  by  Stevenson.  It  does  not  appear 
in  the  case  whether  the  appeal  vacated  the  judgment  of  the 
District  Court,  but  that  did  not  seem  to  be  important  in  the 
case,  as  the  court  put  it  upon  the  ground  that  there  has  been 
a  final  judgment  of  the  court  of  original  jurisdiction,  and 
where  the  suit  was  brought,  and  after  that,  it  was  too  late  to 
file  the  petition  for  removal.  This  construction  is  supported 
by  the  phraseology  of  the  section  of  the  statute  itself.  It 
provides  that  where  any  civil  suit,  etc.,  is  commenced  in  any 
court  of  a  State,  not  pending  in  any  court  of  a  State,  against 
an  officer,  etc.,  a  petition  for  removal  may  be  filed,  etc  The 
same  words  are  substantially  used  in  all  of  the  removal 
statutes  from  the  act  of  1789  to  the  present  time.  Again, 
the  section  also  provides  that  where  suit  is  commenced  in  a 
State  court  by  summons,  petition  for  captaSj  etc.,  the  clerk 
of  the  Circuit  court  shall  issue  a  writ  of  certiorari^  or 
habeas  corpus,  to  be  served  upon  the  clerk  of  such  State 
court,  requiring  him  to  send  copies,  etc.     These  expressions 
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of  the  act  seem  to  refer  alone  to  the  cases  pending  in  the 
State  court  in  which  they  were  commenced.  Any  other  con- 
struction would  in  effect  make  this  court  an  Appellate  Court 
from  the  court  of  Common  Pleas,  making  the  State  District 
court  a  mere  highway  to  reach  this  court  by  way  of  appeal. 
To  reach  this  court  parties  could  try  the  case  in  Common 
Pleas,  and  on  defeat  appeal  to  the  District  court,  and  while 
the  case  was  there  pending,  file  the  petition  here  for  removal 
and  then  re-try  the  case  in  this  court.  But  it  is  claimed  by 
counsel  for  the  defendant,  Trimble,  that  two  terms  of  the 
Circuit  court  having  been  held  after  the  filing  of  the  tran- 
script and  pleadings,  and  before  the  motion  to  dismiss  was 
filed,  it  was  too  late  to  do  it  then.  If  the  complainants  had 
appeared  and  pleaded  in  the  case  after  such  filing,  it  might 
be  regarded  as  a  waiver  of  the  right  to  make  the  motion, 
and  an  admission  of  the  jurisdiction  of  this  court.  "No  new 
pleadings  were,  however,  filed'  by  the  complainants  before 
their  motion  to  dismiss,  and  this  objection  is  not,  therefore, 
well  taken. 

The  motion  to  disnuBB  is  sustained,  and  order  entered 
accordingly. 
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THE  DOLPHIN. 

DiSTBioT  CouBT  —  Eastebn  Disteict  OP  MicHiaAN — Jvus 

12,  1876. 

INBUSiLNOE — LIEN. 

1.  LiER  IN  Fatob  of  Undbbwriteh. — ^There  is  a  lien  in  favor  of  an 
underwriter  against  a  ship  for  preminms  due  upon  marine  policies.  He 
is  entitled  to  have  this  paid  out  of  proceeds  of  sale. 

2.  What  the  Libel  Should  Aybb. — ^The  petition  or  libel  should  aver 
the  amounts  and  dates  of  the  policies,  the  names  of  the  parties  insured, 
and  the  extent  and  character  of  their  interests  in  the  vessel.  It  should 
also  appear  that  the  policy  was  a  marine  policy,  or  at  least  that  it  covered 
the  vessel  during  the  season  of  navigation. 

This  cause  was  heard  on  exceptions  to  the  libel  of  the  Ori- 
ent Mutual  Insurance  Company.  The  libellant  stated  that 
this  was  a  New  York  corporation;  that  the  Dolphin  was  a  ves- 
sel used  in  navigating  the  great  lakes  and  waters  connecting 
the  same,  and  was  over  twenty  tons  burthen;  that  the  master 
and  owners,  on  the  6th  djiy  of  March,  1875,  represented  to  the 
libellant  that  the  vessel' stood  in  need  of  insurance,  and  that  in 
pursuance  of  their  representations  libellant  furnished  insur- 
ance on  said  vessel  in  the  sum  of  $4,000;  that  there  was  due 
to  libellant  on  premiums  $277.38,  and  for  which  Ubellant 
claimed  a  lien  against  the  vessel.  Stephen  B.  Grummond, 
who  had  also  filed  a  libel  against  the  vessel  for  salvage,  ex- 
cepted, insisting  that  a  claim  for  premiums  was  not  within 
the  jurisdiction  of  the  Admiralty  court,  and  that  such  claim 
was  not  a  lien  upon  the  vessel — such  as  the  court  would  en- 
force in  rem.  The  vessel  had  been  sold  on  account  of  other 
claims,  and  the  proceeds  were  in  court  awaiting  distribution. 
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W.  A.  Moare^  C.  E.  Warner  and  F,  H.  Ccmfieldy  proctors, 
represented  a  number  of  libellants. 

J,  J,  AtJcinsonj  for  the  Insurance  Company. 

Bboww,  J. — ^The  question  presented  by  the  exceptions  to 
the  libel  is  one  of  great  novelty  and  importance;  aid  it  is 
believed  that  no  direct  adjudication  upon  the  point  can  be 
found  either  in  this  country  or  in  England.  After  years  of 
doubt  in  the  minds  of  the  profession,  and  some  conflict  of 
opinion  in  the  courts,  it  was  finally  settled  by  the  Supreme 
Court  in  the  case  of  The  Insurance  Company  v.  Dunham^ 
11  Wall.  1,  that  the  contract  of  marine  insurance  is  mari- 
time in  its  character,  and  that  in  case  of  loss  a  libel  may  be 
sustained  by  the  insured  against  the  underwriter.  It  seems 
to  me  to  follow  as  a  necessary  corollary  that  the  underwriter 
may  maintain  a  suit  in  admiralty  for  the  premium,  as  it  would 
be  at  war  with  established  principles  to  say  that  the  mari- 
time character  of  a  contract  could  be  invoked  by  one  party 
and  not  by  the  other. 

The  more  serious  question,  however,  remains  to  be  decided, 
namely,  whether  the  underwriter  has  a  lien  upon  the  vessel 
for  the  payment  of  his  premium.  The  question  is  not  dis- 
cussed in  this  case,  nor  in  any  other,  where  actions  havo 
been  sustained  in  the  admiralty  upon  contracts  of  insurance. 
If  the  analogies  of  the  contract  of  afireightment  are  to 
govern,  as  indicated  by  the  Supreme  Court  in  the  opinion 
above  cited,  page  30,  the  lien  would  follow  as  a  necessary 
consequence.  It  is  described  in  the  opinion  as  a  "contract 
or  guaranty  on  the  part  of  the  insurer,  that  the  ship  or  goods 
shall  pass  safely  over  the  sea,  and  through  its  storms  and 
many  casulties  to  the  port  of  its  destination,  and  if  they  do 
not  pass  safely,  but  meet  with  disaster  from  any  of  the  mis- 
adventures insured  against,  the   insurer  will  pay  the  loss 
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sustained.  So,  in  Xhe  contract  of  affreightment,  the  master 
giiarantecB  that  the  goods  shall  be  safely  transported,  dangers 
of  the  sea  excepted,  from  the  port  of  shipment  to  the  port 
of  delivery,  and  there  delivered.  The  contract  of  the  one 
guarantees  against  loss  from  the  dangers  of  the  sea;  the.  con- 
tract of  the  other  from  loss  from  aU  other  dangers.  ♦  ♦  ♦ 
The  object  of  the  two  contracts  is  in  the  one  case  maritime 
service,  and  in  the  other  maritime  casualties.''  If  in  the 
one  case  the  shipper  has  a  lien  upon  the  vessel  for  a  breach 
of  the  contract  of  affreightment,  and  the  ship  has  a  lien 
upon  the  6argo  for  the  payment  of  the  freight,  though  for 
reasons  applicable  to  the  character  of  this  property,  this  lien 
is  dependent  upon  possession,  it  is  difficult  to  see  why  upon 
principle  the  underwriter  should  not  have  a  lien  upon  the 
ship  for  the  payment  of  his  premium. 

It  is  true  the  general  sentiment  of  the  profession  is  ad- 
verse to  the  existence  of  such  a  lien,  but  no  more  so,  perhaps, 
than  it  was  to  the  jurisdiction  of  the  admiralty  in  actions 
upon  policies  of  insurance.  In  the  case  of  The  Williams^ 
Brown's  Admiralty  Reports,  page  208,  perhaps  the  most  ex- 
haustive disquisition  upon  maritime  liens  to  be  found  in  the 
books,  the  judge  remarked,  page  215:  "Without  any  very 
thorough  examination  at  the  time,  but  drawing  mainly  upon 
what  we  had  ever  assumed  to  be  the  law,  we  ruled  that  all 
maritime  contracts,  made  within  the  scope  of  the  master's 
usual  authority,  did  per  se  hypothecate  tiie  ship;  and  that 
those  of  affreightment,  insurance,  towage,  the  fitting  out  and 
discharge  of  vessels,  and  for  aiding  them  in  distress,  were 
instances  only  of  the  application  of  the  rule."  I  should 
have  no  hesitation  in  adopting  the  general  principle  there 
announced,  that  all  contracts  within  the  scope  of  the  master's 
authority  are  binding  upon  the  vessel,  but  in  its  application 
to  the  contract  of  insurance,  I  think  the  learned  judge  over- 
looked the  fact  that  such  contracts  are  not  within  the  scope 
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of  the  master's  authority.  Oeneral  Interest  Ins.  Co,  v.  Bug- 
gies^ 12  Wlieat.  408 ;  Foster  v.  United  States  Ins.  Co,^  11 
Pick.  85.  Even  a  ship's  husband,  whose  powers  with  regard 
to  the  fitting  and  equipment  of  a  vessel  are  much  more  ex- 
tensive than  the  master's,  has  no  authority  to  bind  the  other 
part  owners  by  a  contract  of  insurance.  Bell  v.  Humphreys^  2 
Starkie,  345 ;  Finney  v.  The  Wa/rren  Ins.  Co.<f  1  Metcalf,  16. 
The  case  of  JTie  Williams  was  that  of  a  contract  for  ser- 
vices in  the  nature  of  salvage,  made  by  a  master  whose 
power  was  unquestioned,  and  is  a  direct  authority  only  for 
the  proposition  that  all  contracts,  whether  executed  or  execu- 
tory, which  he  makes  within  the  scope  of  his  authority  are 
binding  upon  the  vessel.  Obviously,  however,  the  learned 
judge  based  his  opinion  upon  a  much  broader  principle.  On 
page  217,  referring  to  the  case  of  The  Pigs  of  Copper^  1 
Story,  314,  he  observes:  "This  judgment  is  referred  to  in 
this  connection  more  particularly  to  illustrate  the  position 
that  a  denial  of  salvage  is  not  a  rejection  of  a  proceeding  in 
rem;  but  it  quite  as  fully  sustains  the  broader  proposition, 
soon  to  be  considered,  that  all  authorized  maritime  contracts 
pledge. the  vessel  for  their  performance."  Again,  on  page 
222,  he  says:  "The  wider  principle,  that  every  maritime 
agreement  binds  the  ship  as  well  as  the  owner,  is  that  upon 
which  we  rest  our  decision."  Although  the  authorities  cited 
in  support  of  this  proposition  refer  to  cases  of  salvage,  or  of 
contracts  within  the  scope  of  the  master's  authority,  and 
therefore  do  not  sustain  it  to  its  fullest  extent,  yet  I  apprehend 
the  principle  is  a  safe  one,  and  subject  to  two  or  three  excep- 
tions, which  at  an  early  day  were  imported  into  the  maritime 
law  of  this  country  by  the  Supreme  Court,  following  too 
closely  the  English  authorities,  one  which  may  be  acted  upon 
without  trenching  upon  the  proper  domain  of  the  common 
law.  So  far  as  a  dictum  can  be  an  authority,  it  is  certainly 
an  authority  for  the  lien  of  the  underwriters. 
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The  doctrine  that  the  admiralty  courts  of  this  country  are 
restricted  to  the  jurisdiction  exercised  by  the  High  Court  of 
Admiralty  in  England  at  the  time  of  the  adoption  of  our 
constitution,  is  now  so  completely  overthrown  that  no  argu- 
ment can  be  properly  deduced  from  it  The  only  exceptions 
believed  to  exist  to  the  jurisdiction  m  rem  of  the  admiralty 
over  maritime  contracts  is  that  of  supplies  furnished  domes- 
tic vessels,  established  in  the  case  of  The  General  Smithy 
and  recently  recognized  in  the  case  of  The  Lottawana,  21 
Wall.,  and  that  of  master's  wages,  held  not  to  be  the  subject 
of  a  lien  in  the  case  of  the  Steamboat  New  Orleans  v.  PhiB- 
Jyu8^  11  Pet.  175.  Contracts  for  the  construction  of  vessels 
which  are  recognized  as  maritime  by  the  continental  codes, 
and  a  lien  given  thereby,  were  also  held  by  the  Supreme 
Court,  in  the  case  of  Roach  v.  Chapma/n^  22  How.  129,  not 
to  be  subject  to  the  admiralty  jurisdiction  in  any  form. 

In  determining  whether  a  maritime  lien  exists  in  favor  of 
the  underwriter,  it  is  well  to  consider  the  source  of  the  doc- 
trine, that  courts  of  admiralty  have  jurisdiction  over  policies 
of  insurance.  The  subject  is  fully  discussed  in  the  case  of 
The  Insurance  Company  v.  Dunham,^  31-38,  and  the  court 
remark:  "Perhaps  the  best  criterion  of  the  maritime  char- 
acter of  a  contract  is  the  system  of  law  from  which  it  arises, 
and  by  which  it  is  governed.  And  it  is  well  known  that  the 
contract  of  insurance  sprang  from  the  law  maritime,  and 
derives  all  its  material  rules  and  incidents  therefrom.  *  *  * 
These  facts  go  to  show,  demonstrably,  that  the  contract  of 
marine  insurance  is  an  exotic  in  the  common  law.  And  we 
know'  the  fact  historically,  that  its  first  appeai*ance  in  any 
code  or  system  of  laws  was  in  the  law  maritime,  as  promul- 
gated by  the  various  maritime  States  and  cities  of  Europe." 
Mention  is  here  made  of  the  maritime  laws  of  4;he  ancient 
Rhodians,  of  the  ordinances  of  Barcelona,  Venice,  Florence, 
and  Antwerp;    and  the  court  further  observe:       "But  an 
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additional  argument  is  founded  on  the  fact  that  in  all  other 
countries  except  England,  even  in  Scotland,  suits  and  contro- 
versies arising  upon  the  contract  of  maritime  insurance  are 
within  the  jurisdiction  of  the  admiralty  or  other  marine 
courts.  *  *  *  It  is  also  clear  that,  originally,  the  English 
Admiralty  had  jurisdiction  of  these  as  well  as  of  other  mari- 
time contracts."  *  *  *  This  last  remark  is  corroborated, 
not  so  much  by  positive  adjudications  to  that  effect  as  from 
the  language  of  the  commissions  issued  to  the  early  Yice- 
Admiralty  courts,  which  authorize  them  to  take  cognizance 
of  marine  policies.  Tliis  would  hardly  have  been  done  had 
such  jurisdiction  never  been  exercised  by  the  High  Court  of 
Admiralty  in  England, 

Tracing,  then,  the  jurisdiction  of  the  Admiralty  over  con- 
tracts of  insurance  to  the  continental  law,  it  is  pertinent  in 
this  connection  to  inquire  whether  that  law  gives  to  the 
underwriter  a  lien  upon  the  vessel  for  the  payment  of  his 
premiums. 

Article  16  of  the  Marine  Ordinance  of  Lomis  XIY.,  title, 
"  Of  Seizure  of  Vessels,"  in  enumerating  the  persons  entitled 
to  liens  upon  ships,  makes  no  mention  of  underwriters,  but 
Valin,  in  commenting  upon  this  ordinance,  Book  1,  Lib.  14, 
Sec.  16,  says:  "If  this  article  had  not  mentioned  them  (the 
underwriters),  it  is  probably  because  the  ordinance  takes  it 
for  granted  in  many  articles  under  the  title  of  'Insurance,' 
that  the  premium  is  paid  in  cash  at  the  time  the  policy  is 
signed,  while,  by  the  custom  of  this  place,  and  of  many 
others,  it  is  paid  after  the  arrival  of  the  ship  at  a  port  of 
safety.  However  this  may  be,  the  insurer  of  a  vessel  has 
doubtless  a  lien  (privilege)  upon  her  for  the  payment  of  his 
premium  as  the  insurer  of  a  cargo  has  a  lien  upon  it.  This 
lien  ranks  with  that  of  the  lender  upon  bottomry  and  with 
material  men." 

A  privilege  is  defined  by  Art.  2095  of  the  Civil  Code  as 
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"a  right  which  the  character  of  a  credit  gives  to  a  creditor 
to  be  preferred  to  other  creditors,  even  mortgages  (hypothe* 
caries)."  K  not  analogous  in  all  respects  to  our  "lien,"  it 
authorizes  the  like  preference  in  payment  to  claims  within 
its  scope  from  the  proceeds  in  court. 

Emerigon  treats  the  contracts  of  insurance  as  analogous  to 
that  of  maritime  loan  or  bottomry,  and  observes  (Emer.  on 
Maritime  Loans,  Chap.  1,  Sec.  4,):  "In  the  one  contract  the 
lender  bears  the  sea  risks;  in  the  other,  the  underwriter.  In 
the  one,  the  maritime  interest  is  the  price  of  the  peril,  and 
this  term  corresponds  with  the  premium  which  is  paid  in  the 
other.  In  either  case,  it  is  incumbent  upon  the  plaintiff  to 
prove  that  the  condition  has  been  fulfilled.  In  case  of  a  suit, 
it  lies  upon  the  lender,  in  order  to  lender  the  contract  of 
maritime  loan  executory,  to  show  that  the  ship  has  arrived  at 
her  port  of  destination  in  safety;  and  in  an  action  on  a  policy 
of  insurance,  it  lies  upon  the  assured  to  prove  the  loss,  cap- 
ture or  shipwreck  of  the  vessel."  *  ♦  *  "The  policies 
of  insurance  made  on  loose  sheets  of  paper  create  a  lien  on 
the  property  of  the  parties,  provided  they  are  executed  before 
sworn  brokers  or  notaries;  but  the  other  contracts  do  not 
create  snch  a  lien  unless  they  are  recorded  by  a  notary  in  his 
public  register,  in  the  sworn  form  as  ordinary  contracts." 
Again,  in  his  work  upon  the  Contract  of  Insurance,  Ch.  3, 
Sec.  9,  Emerigon  says:  "The  ordinance  having  regai-ded  the 
premium  as  paid  in  cash  upon  signing  the  policy,  the  insurer, 
who  had  not  been  paid,  was  not  placed  among  creditors  whose 
ranks  and  preferences  are  determined  by  articles  16  and  17. 
Title  ^  Seizure  of  Vessels,'  From  this  silence,  it  has  been  often 
concluded  that  the  insurer  had  no  privilege,  because  it  is  said 
the  matter  of  privilege  is  stricti  juris  (droit  etroit)^  it  is 
necessary  they  be  expressly  bestowed  (deferee)  by  law,  and  it 
is  never  permitted  to  extend  them  from  one  case  to  another, 
because  of  equal  or  superior  qualities.     But  it  should  be  con- 
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sidered  that  the  premium  of  insurance  is  comprised  in  the 
expense  of  the  equipment  or  building;  it  becomes,  then,  in 
some  measure,  part  of  the  thing  insured,  which  by  this 
means  is  presumed  to  have  an  increased  value  (valoir  davcm- 
toffe).  Consequently,  the  privilege  which  the  ordinance 
accords  to  the  seller  or  n^aterial  man  ought  to  be  common  to 
the  insurer,  a  creditor  to  the  amount  of  his  premium." 

In  support  of  this  doctrine  the  learned  author  cites  several 
decrees  of  the  tribunals  of  commerce.  So,  also,  Alauzet  des 
Assurances,  Ft.  2,  Sec.  2,  Ch.  15:  <^It  is  rare  that  maritime 
premiums  are  paid  in  cash;  they  are  settled  generally  in  note» 
called  premium  notes  (billets  de  prime),  the  maturity  of 
which  varies  with  the  length  of  the  voyage  and  the  usage  of 
the  place;  the  lien  of  the  insurer  is  preserved  for  the  pay- 
ment of  the  notes;  they  are  not  considered  as  working  a  no- 
vation, provided  always  the  discharge  {quittance)  be  not 
absolute,  and  the  origin  of  the  notes  not  doubtful."  See, 
also,  Cleirac,  pp.  237,  318,  323  and  363;  Pothier  des  Assur- 
ances,  Ch.  3,  Art.  3,  Sec.  2;  Boulay  Paty,  Vol.  1,  Tit.  1,  Sec.  2. 

If  any  doubts,  however,  ever  existed  in  the  law  of  France 
with  regard  to  this  lien,  they  are  put  to  rest  by  article  191 
of  the  commercial  code,  which  reads  as  follows:  "Privileged 
debts  are  the  following,  and  in  the  order  in  which  they  are 
classed:  1st — Judicial  costs  and  other  charges  incuiTcd  in 
obtaining  a  sale  of  the  vessel  and  a  distribution  of  the  price. 
2d — The  charge  for  pilotage,  tonnage,  hold  fees,  mooring  and 
dockage.  3d — The  wages  of  the  keeper,  and  the  expenses  of 
guarding  the  vessel  from  the  time  of  her  entrance  into  port 
to  the  sale.  4th — ^The  storage  of  her  rigging,  tackle,  and 
apparel.  5th — The  expenses  of  repairing  the  vessel,  rigging 
and  apparel  since  her  entrance  into  port  from  her  last  voyage. 
6th — Wages  and  pay  of  the  captain  and  crew  employed  in 
the  last  voyage.  7th — The  sums  loaned  to  the  captain  for 
the  necessary  expenses  of  the  vessel  during  the  last  voyage, 
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and  the  reimbursements  of  the  price  of  goods  sold  by  him 
for  the  same  purpose.  8th — The  sums  due  to  the  vendor, 
material  men  and  workmen  employed  in  her  construction,  if 
she  has  not  yet  made  a  voyage,  and  those  due  to  creditors  for 
furnishing  work,  labor,  and  for  refitting,  victualing,  outfits 
and  equipments  before  the  departure  of  the  vessel,  if  she  has 
already  made  a  voyage.  9th — The  sums  loaned  on  bottomry, 
on  the  rigging  and  apparel  for  repairs,  victualing,  outfit, 
equipment  before  the  departure  of  the  vessel.  10th — ^The 
amounts  of  the  premiums  of  insurance  effected  on  the  hull, 
•  rigging,  apparel,  outfit  and  equipment  of  the  vessel  for  h^ 
last  voyage.  11th — The  indemnity  due  to  the  freighters  for 
not  delivering  goods  laden  on  board,  or  for  the  losses  which 
the  goods  may  have  sustained  from  the  default  of  the  captain 
or  crew.  The  creditors  comprised  in  each  of  the  numbers  of 
the  present  article  shall  have  a  concurrent  lien  on  the  vessel 
for  the  amount  of  their  demand,  and,  in  case  of  insufficiency, 
the  price  of  the  vessel  shall  be  divided  equally  among  them 
{i.  6,^  those  of  the  same  class)  in  proportion  to  the  amount 
due  each." 

In  a  recent  work  upon  the  commercial  code  of  France,  by 
Edmund  Dufour,  (Paris,  1859,)  in  speaking  of  this  article, 
Sec.  115,  the  author  observes:  "We  see  that  if  the  code  has 
admitted  this  opinion  (of  Valin)  as  to  the  principle  of  the 
lien,  it  has  largely  modified  the  combinations.  The  under- 
writers are  still  paid  before  the  shippers,  but  that  is  all. 
They  are  ranked  by  the  material  men,  who  are  placed  two 
degrees  above  them  in  the  scale  of  liens.  They  are  also  dis- 
tanced by  lenders  upon  bottomry,  who  immediately  precede 
them.  This  classification  appears  to  me  more  rational  than 
that  of  Valin.  For  the  truth  is,  insurance  is  only  a  private 
affair  of  the  insured;  it  is  a  very  proper  act  of  prudence;  it 
certainly  merits  and  it  possesses  all  the  sympathies  of  the 
law;  but  it  is,  after  all,  only  a  passive  element  of  navigation. 
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It  rather  repairs  disasters  than  comes  directly  in  aid  of  them 
by  its  efforts.  It  is  otherwise  with  the  material  men,  as  well 
as  with  lenders  upon  bottomry.  It  is  the  labor  of  one,  and 
the  goods  or  the  money  of  the  other,  which  permits  the 
vessel  to  undertake  its  voyage.  There  is  then  in  their  favor 
a  reason  for  preference,  which  is  not  wholly  arbitrary,  and 
the  code  has  done  well  in  recognizing  it."  The  nature  of 
this  lien  is  discussed  at  length,  and  is  applied  as  well  to  time 
I)olicies  as  to  policies  for  a  single  voyage. 

In  a  recent  admirable  dictionary  of  the  maritime  law  of 
France,  by  Aldrick  Caumont,  (Paris,  1S67,)  under  the  head 
of  marine  insurance.  Sec.  141,  the  author  observes:  "A  lien 
is  attached  to  the  premium  for  the  last  voyage,  if  it  be  that 
made  during  the  life  of  the  policy  upon  the  hull.  This  lien 
for  the  last  voyage,  resulting  from  articles  191  and  192,  ex- 
ists whenever  there  is  a  policy  executed.  The  insured,  who, 
asserting  his  right  to  suit,  has  attached  the  proceeds  of  the 
ship  for  the  amount  of  his  premium,  is  not  permitted  to 
claim  a  lien  for  the  increase  of  premium  for  the  time  during 
which  navigation  is  closed. 

Any  number  of  voyages  made  during  the  time  fixed  for 
the  duration  of  the  insurance  are  considered  as  one  and  the 
same  voyage.  The  broker  has  a  lien  upon  the  sum  assured 
for  the  premium  which  he  has  paid.  The  liens  for  premiums 
of  insurance  upon  property  rank  only  after  that  accorded  to 
contracts  of  bottomry.  They  constitute  an  expense  made  for 
the  preservation  of  the  res.  In  case  where  an  insurance 
upon  the  hull  has  been  made  for  a  limited  time,  the  under- 
writers have  a  lien  upon  the  ship,  not  only  for  the  premiums 
of  the  last  voyage,  but  also  for  the  entire  premium  due  under 
the  policy."  In  support  of  these  various  constructions  of 
article  191,  the  author  cites  opinions  of  the  Court  of  Cassa- 
tion, of  the  Imperial  Court  of  Bordeaux,  and  Rouen,  and 
Aix,  and  of  the  Tribunal  of  Commerce  of  Marseilles. 
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From  these  authorities  I  gather  the  following  summary  of 
French  law  upon  the  subject: 

Ist — That  the  marine  ordinance  of  Louis  XIV.  did  not  ex- 
pressly recognize  the  lien  of  the  underwriter,  but  in  this  re- 
gard it  was  held  not  to  be  exclusive,  and  the  premium  was 
generally  (perhaps  not  universally)  held  by  the  courts  as  a 
privileged  debt.  2d — That  the  privilege  of  the  underwriter 
for  payment  of  the  premium  due  upon  the  policy  for  the  last 
voyage  is  expressly  recognized  by  Art.  191  of  the  Code  of 
Commerce,  and  that  such  privilege  is  also  extended  to  time 
policies.  3d — That  this  privilege  is  not  waived  by  taking 
premium  notes,  unless  it  is  thereby  intended  to  be  dis- 
charged. 

Now,  if  the  Supreme  Court  have  adopted  the  Continental 
law  in  respect  to  jurisdiction  over  contracts  of  insurance, 
must  it  not  be  presumed  logically  to  have  adopted  it  as  an 
entirety,  and  not  by  piecemeal?  It  certainly  seems  so  to  me, 
and  it  goes  very  far  to  justify  the  language  used  by  the  cir- 
cuit judge  in  the  case  of  The  Williams, 

It  is  claimed,  however,  that  these  contracts  are  made  ex- 
clusively upon  the  credit  of  the  owner.  If  this  were  so,  it 
might  be  presumed  in  a  particular  case  that  the  lien  was 
thereby  waived,  but  with  the  exception  of  supplies,  repairs, 
and  materials  furnished  in  the  home  port,  the  mere  fact  that 
the  contract  is  made  by  the  owner  does  not  import  a  waiver 
of  lien.  There  is  no  doubt  of  the  existence  of  such  lien  in 
favor  of  seamen,  although  hired  by  the  owner  in  person;  nor 
in  favor  of  shippers,  where  the  contract  of  affreightment  is 
made  with  the  owner.  Nor  is  it,  I  believe,  any  objection  to 
the  lien  of  a  lender  upon  bottomry,  that  the  bond  was  made 
with  the  owner.  In  the  nature  of  the  contract  itself,  I  see 
no  reason  forbidding  such  lien  to  the  underwriter  which  does 
not  apply  with  equal  force  to  the  salvor  or  material  man. 
Their  contracts  differ  mainly  in  the  fact  that  the  services 
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of  the  underwriter  are  rendered  only  upon  a  contingency 
Tvhich  may  never  Lappen.  That  the  question  has  never  before 
arisen  is  due,  as  before  observed,  solely  to  the  fact  that  the 
contract  of  marine  insurance  was  not  generally  recognized  as 
maritime  until  the  opinion  was  pronounced  in  the  Insv/rcmce 
Co,  V.  Dunham. 

Under  the  ruling,  in  this  case,  I  feel  constrained  to  hold 
that  the  contract  of  insurance  being  maritime  in  its  charac- 
ter, the  underwriter  is  entitled  to  a  lien  upon  the  ship  for  the 
payment  oi  his  premium;  although,  for  the  reason  given  by 
Dufour,  I  think  it  should  rank  in  the  lowest  class  of  strictly 
maritime  liens. 

I  think,  however,  the  libel  is  defective  in  this  case,  in  fail- 
ing to  aver  the  names  of  the  parties  insured,  and  the  char- 
acter and  extent  of  their  interests  in  the  vessel.  I  think  it 
should  also  appear  that  the  policy  was  a  marine  policy,  or  at 
least  that  it  covered  the  vessel  during  the  season  of  naviga- 
tion. I  regard  it  as  very  doubtful  whether  an  ordinary  fire 
policy  covering  a  vessel  while  lying  at  the  wharf  during  the 
winter  would  be  the  subject  of  admiralty  jurisdiction.  The 
above  quotation  from  Caumont,  citing  a  judgment  of  the 
Tribunal  of  Commerce  at  Marseilles,  apparently  supports 
this  opinion.  The  schedule  annexed  to  the  libel  seems  to 
indicate  that  the  policies  were  issued  covering  separate  moie- 
ties of  the  vessel.  This,  however,  should  be  made  distinctly 
to  appear. 

I  think  I  see  considerable  diflBculty  in  enforcing  the  lien 
of  an  underwriter  upon  an  undivided  interest  of  a  part 
oWner,  especially  if  the  proceeding  were  an  original  one, 
against  the  vessel  itself,  and  not  against  its  proceeds  of  sale. 
The  same  difficulty,  however,  frequently  occurs  in  connection 
with  the  mortgages  upon  undivided  interests,  and  I  should 
not  regard  it  as  insuj^erable,  and  if  it  should  appear  that 
each  moiety  of  his  vessel  was  covered  by  a  lien  of  the  same 
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amonnt,  the  question  conld  be  easily  solved,  as  the  effect 
woald  be  practically  the  same  as  if  the  entire  vessel  was 
covered  by  a  single  policy.  The  difficulty  with  the  libel  in 
this  case  is,  that  it  has  been  attempted  to  employ  the  ordi- 
nary blank  libels  for  supplies  in  actions  for  premiums,  for 
which  they  are  illy  adapted. 

Upon  tibis  ground,  the  exceptions  to.  the  libels  must  be 
sustained,  with  leave  to  amend. 

__  _  * 

CmcuiT  CouBT — Eastern  District  of  Michigan — June  22, 

1877. 

SwATNE,  J. — I  have  listened  with  great  attention  to  the  arguments  sub- 
mitted by  counsel  upon  both  sides  of  this  case,  and  I  have  since  read  with 
care  the  opinion  of  my  learned  brother,  the  district  Judge.  It  is  careful, 
able,  learned  and  well  considered. 

The  profession  and  the  courts  are  very  much  at  seJ  as  to  many  ques- 
tions touching  liens  upon  admiralty.  Different  district  and  circuit  Judges, 
and  Judges  of  the  Supreme  Court  on  the  circuit  are  constantly  deciding 
the  same  questions  differently,  all  over  the  country  where  such  questions 
arise.  It  has  been  expected  confidently  that  Congress  would  interpose, 
and  by  a  law  remedy  all  such  doubts  and  difficulties.  This  has  not  yet 
been  done,  but  it  is  hoped  that  it  will  be  done  at  an  early  day.  Ky  first 
impulse  was  to  take  this  case  home  with  me  and  prepare  an  elaborate 
opinion,  but  reflection  has  brought  me  to  a  different  conclusion.  In  such 
an  opinion  my  brethren  of  the  Supreme  Court  might  not  concur,  and  I 
have  thought  it  best,  therefore,  to  keep  my  mind,  as  far  as  it  might  be 
consistent  with  the  performance  of  my  duties,  uninfluenced  by  the  con- 
sideration of  such  cases,  except  as  they  may  come  before  the  full  court 
As  regards  this  case,  there  are  two  obstacles  in  the  way  to  a  different  con- 
clusion than  has  been  reached  already.  I  should  have  decided  the  case 
in  the  same  way,  and  as  at  present  advised,  I  am  willing  to  indorse  and 
stand  by  Judge  Brown's  opinion.  I  am  not  prepared  to  say  that  he  has 
committed  any  error ;  I  think  he  has  not. 

The  decree  of  the  District  Court  is  affirmed. 

The  meaning  of  this  would  seem  to  be  that  while  the  impressions  of 
the  Judge  were  with  the  writer  of  the  opinion  in  The  Dolphin,  he  re- 
served  to  himself  the  right  to  change,  alter,  or  modify  his  own  aAer 
argument  of  a  case  in  the  Supreme  Court  and  consultation  with  his 
brother  Judges. 
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No  one  has  a  higher  respect  for  the  great  leamisg  and  acute  intellect 
of  the  District  Judge  for  the  Eastern  District  of  Michigan,  than  the 
writer.  Whatever  has  been  said  or  written  by  this' magistrate  is  justly 
entitled  to  the  most  respectful  and  thoughtful  consideration.  But  the  law 
is  the  science  of  reason  and  Justice,  and  the  humblest  member  of  the 
profession  has,  as  to  any  question,  the  right  to  enter  a  plea  for  the  right, 
if  he  shall  do  so  in  a  becoming  manner. 

The  Supreme  Court  in  Vandewater  v.  Mills,  19  How.  89,  set  their  faces 
against  the  olWecurring  attempts  to  enlarge  the  limits  of  admiralty  liens. 
They  say, by  Gbieb,  J.:  "The  maritime  privilege "  or  lien  is  adopted 
from  the  civil  law,  and  imports  a  tacit  hypothecation  of  the  subject  of  it. 
It  is  a  jus  in  re  without  actual  possession  or  any  right  of  possession.  It 
accompanies  the  property  into  the  hands  of  a  bona  fide  purchaser.  It  can 
be  executed  and  divested  only  by  a  proceeding  in  rem.  This  sort  of  pro- 
ceeding against  personal  property  is  unknown  to  the  common  law,  and  is 
peculiar  to  the  process  of  courts  of  admiralty.  The  foreign  and  other 
attachments  of  property  in  the  State  courts,  though  by  analogy  loosely 
termed  proceedings  in  rem,  are  undoubte^dly  not  within  the  category. 
But  this  privilege  or  lien,  though  adhering  to  the  vessel  is  a  secret  one ; 
it  may  operate  to  the  prejudice  of  general  creditors  and  purchasers  with- 
out notice ;  it  is  therefore  stricti  juris,  and  cannot  be  extended  by  con- 
struction, analogy  or  inference.  "  Analogy,*'  says  Pardassus  (Droit  Civ. 
Vol.  3,  597),  "  cannot  afford  a  decisive  argument,  because  privileges  are 
of  strict  right.  They  are  an  exception  to  the  rule  by  which  all  creditors 
have  equal  rights  in  the  property  of  the  debtor,  and  an  exception  should 
be  declared  and  described  in  express  words.  We  cannot  arrive  at  it  by 
reasoning  from  one  case  to  another." 

** These  cases  will  be  found  stated,  and  fully  vindicated  in  the  case  of  the 
Young  Mechanic,  2  Curtis,  404:  The  Kearsage,  Id.  424,  and  Homer  v.  Bell, 
22  E.  L.  &  E.  62.'' 

''Now,*'  continues  Judge  Grier,  at  another  place  in  the  same  opinion, 
"  it  is  a  doctrine  not  to  be  found  in  any  treatise  on  maritime  law,  that 
every  contract  by  the  owner  or  master  of  a  vessel,  •  •  •  hypothe- 
cates the  vessel  for  its  performance.''  Though  stated  in  The  Williams 
differently,  viz.,  that  all  contracts  including  insurance,  made  by  the 
master,  bind  the  ship  (Brown's  Admiralty),  the  learned  District  Judge 
admits  that  this  principle  is  in  one  particular  incorrect.  He  says  that 
the  part  referring  to  insurance  is  erroneous,  because  contracting  for  that 
is  not  within  the  province  of  the  master — it  rests  with  the  owners.  Here 
he  ia  undoubtedly  correct.  And  why  has  the  master  no  such  power? 
For  the  simple  reason  that  he  cannot  bind  the  ship  except  for  such  sup. 
plies  aa  are  absolutely  necessary  to  enable  it  to  properly  discharge  its 
factions  in  commerce  and  navigation.  He  may,  when  he  can  raise 
money  in  no  other  way,  hypothecate  the  ship  on  bottomry  or  borrow 
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money  by  respondentia.  He  can  charge  the  ship  for  all  needftil  supplies 
and  equipment,  as  seamen,  wharfage,  provisions,  repairs,  etc. ;  but  they 
must  all  fall  within  the  line  of  strict  necessaries,  for  which  the  boat  needs 

■ 

credit. 

The  reader,  in  the  foregoing  extract  taken  from  Vandewater  t.  Milh, 
will  notice  how  the  court  speak  of  deducing  principles  from  analog. 
They  refer  to  that  case  again  on  page  91  of  the  opinion,  paragraph  8. 
Now,  in  TJie  Dolphin  decision,  an  attempt  is  made  to  trace  an  analogy 
between  the  contract  of  affreightment  and  that  of  marine  insurance.  In 
the  former  the  cargo  is  bound  to  the  ship  and  the  ship  to  the  cargo.  The 
contract  is  reciprocal.  In  the  latter  case,  how  are  the  insurers  bound  to 
the  ship?  The  contract  is  made  between  the  owners  and  the  insurers, 
and  not  with  the  ship  at  all.  In  the  admiralty  it  is  well  understood  that 
the  ship  is  one  person  and  the  owner  or  owners  other  and  distinct  persons. 
Moreover,  the  lien  goes  along  hand  in  hand  with  the  service,  supply  or 
benefit  conferred  on  the  vessel ;  Vandewater  v.  MiU$,  19  How.  and  passim; 
and  if  It  be  admitted  for  the  sake  of  argument  that  marine  insurance  is  a 
supply,  (which  is  not  the  case,)  the  benefit  derivable  from  supply  must  be 
immediate  in  order  to  draw  along  the  lien.  If  any  benefit  can  be  derived 
from  this  so-called  supply  by  the  vessel,  it  cannot  be  immediate  but  is  in 
future;  for  the  benefit,  if  at  all,  must  be  in  the  payment  of  the  premium, 
the  contingency  for  which  may,  or  may  not  happen. 

If  the  vessel  be  a  total  loss,  of  what  service  would  the  premium,  when 
collected  by  the  owners,  be  to  the  wholly  lost  or  ruined  ship?  The 
owners  might  or  might  not  purchase  or  build  another,  but  if  they  did 
there  could  be  no  notion  of  a  lien  connected  therewith,  for  the  additional 
reason  that  owners  have  no  liens ;  only  third  parties.  If  the  boat  were 
partially  ii\]ured,  the  owners  might  or  might  not  repair,  and  to  that  the 
same  argument  might  be  added  as  in  the  case  of  total  loss.  Nor  can  it  be 
a  benefit  or  service  of  any  kind  to  the  vessel.  There  is  another  feature 
inseparably  connected  with  liens  on  ships — ^that  is,  credit  to  the  vessel. 
Here  the  credit  is  wholly  to  the  owners,  and  if  there  be  no  credit  to  the 
•the  vessel  there  is  no  lien.  Even  supplies  frunished  in  a  foreign  port 
where  the  owner  may  happen  to  be  at  the  time,  or  his  agent,  or  where  he 
has  credits,  or  if  the  captain  be  supplied  with  funds,  create  no  lien.  It  is 
for  the  furnisher  to  see  that  the  vessel  needs  the  credit,  and  it  is  for  this 
reason  that  in  the  home  port,  where  supplies  are  furnished  or  repairs 
made  there  is  no  lien  on  the  vessel  because  it  is  supposed  that  the  owner 
has  credit.  There  is  an  exception  where  it  appears  that  he  is  wholly 
insolvent,  or  a  special  contract  has  been  made  to  charge  the  vessel.  The 
law  does  not  presume  the  credit ;  acts  or  facts  must  prove  it 

The  reasoning  of  the  judge  is  almost  wholly  by  analogy,  and  the  grounds 
he  bases  his  decision  upon  are :  1st— That,  as  the  contract  is  maritime, 
therefore  a  lien  follows;  and  2d— It  is  a  supply,  and  therefore  is  entitled 
to  rank  as  a  lien.    As  is  well  known  there  are  contracts  that  are  mari 
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time  which  do  not  carry  a  lien  with  them.  If  you  go  to  that  ques- 
tion—or the  one  of  supply — ^where  can  a  better  illustration  be  found  than 
in  the  master  of  a  ship  ?  His  contract  with  the  owner  for  the  sailing  of  the 
boat  pertains  to,  and  is  to  be  performed  upon,  or  in  connection  with,  the 
sea  or  public  watercourse,  and  strictly  falls  within  commerce  and  naviga- 
tion ;  hence  it  is  a  maritime  contract.  Yet  he  has  no  lien ;  no,  not  even  for 
advances  that  he  may  make,  or  articles  he  may  purchase  as  necessaries  for 
the  ship.  This  is  the  well  settled  law  in  England,  and  the  weight  of 
authorities  is  the  same  way  in  this  country.  See  Parsons  Shipp.  and  Adm. 
Vol.  2,  p.  24.  Why  ?  Because  he  does  not  contract  with  the  ship,  but 
with  the  owners,  and  the  articles  he  furnishes  are  supposed  to  be  famished 
upon  the  understanding  either  that  he  has  money  or  credits  of  the  owners, 
and  that  he  does  not  in  any  case  look  to  the  ship,  but  solely  to  them ;  and, 
perhaps,  also,  another  reason  may  operate  to  a  certain  extent,  he  is  the 
general  agent  of  the  owners,  and  on  board  represents  them.  Go  to  the 
question  of  supply.  Let  it  be  answered,  where  is  there  a  supply  or  ser- 
vice so  necessary  to  a  ship  as  the  master  of  the  vessel  ?  He  is  as  neces- 
sary, as  much  so,  as  seamen  who  have  liens — as  necessary  as  provisions  or 
repairs.  He  is  the  eye,  the  life,  the  soul  of  the  ship.  It  is  he  who  directs 
her  course  through  the  sunshine  as  well  as  the  storm,  and  without  him 
the  vessel  could  not  fulfill  its  mission  of  moving  upon  the  waters  and 
plying  in  the  marts  of  trade.  And  yet  he  has  no  lien.  The  judge  seems 
to  have  overlooked  the  decision  made  by  Mr.  Justice  Stort — that  great 
master  of  admiralty  law — ^in  Be  Lordo  v.  Boit^  2  Gall.  898,  a  case  decided 
in  1815.  It  was  then  ruled  that  the  contract  of  insurance  taken  on  a  ves- 
sel was  a  maritime  contract.  And  the  other  decision  made  by  the  same 
Judge,  reported  in  2  Story,  176,  Hale  v."  Waihington  Inturance  Co.y  decided 
in  1842,  in  which  he  refers  to  the  previous  case  andre-afflrms  the  decision, 
remarking  at  the  same  time  that  he  had  wished  to  have  the  Supreme 
Court  pass  upon  the  question ;  that  an  opportunity  was  on  one  occasion 
about  to  be  offered,  and  he  believed,  had  not  the  case  been  dismissed,  that 
his  brother  Judges,  Marshall  and  Washington,  would  have  expressed 
themselves  in  accordance  with  his  views.  Here  then  for  sixty  years  pre- 
vious to  the  11th  Wallace  case  the  law  was  so  ruled.  Is  it  not  to  be  sup. 
posed  that  it  was  well  understood  by  the  profession,  and  for  that  reason 
acquiesced  in  rather  than  that  the  question  was  new  and  admitted  of  con- 
siderable doubt? 

Moreover,  the  proceeding  in  the  Insurance  Co,  v.  Dunham  was  in  per- 
wnam^  not  in  rem.  Does  any  one  doubt  that  the  master  of  a  ship  may 
proceed  likewise  in  pers<mam  in  a  court  of  Admiralty  for  wages  and 
advances?  The  analogy  would  seem  to  hold  good  between  his  case  and 
that  of  a  marine  policy — ^both  being  maritime  contracts  and  neither  hay- 
ing  liens,  and  the  contract  in  each  case  being  with  the  owners;  4  Mason, 
108;  8  Id.  91. 
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Let  this  be  said :  The  decision  in  the  John  T.  Moore,  3  Woods,  C.  C.  B. 
62,  decided  by  one  of  the  present  Associate  Justices  of  the  Supreme 
Court  (then  Circuit  Judge),  seems  to  rest  alone  upon  true  grounds — ^the 
policy  is  taken  out  for  the  benefit  and  indemnity  of  the  owner,  and  is 
of  no  service  or  benefit  to  the  vessel. 

However  ingenious  the  argument,  the  Judge  has  failed  to  show  that 
the  Continental  law  of  Europe  supports  his  view.  The  ordinance  of 
Louis  XIV.  does  not  recognize  a  lien  in  marine  insurance,  and  however 
fine-spun  the  reasoning  of  those  great  men,  Yalin  and  Emerigon,  may  be, 
the  fact  is  patent  from  the  opinion  that  the  authority  for  the  principle 
announced  in  it  is  derived  from  the  Code  of  Commerce  of  France,  a 
merely  local  law,  which  binds  no  other  nation.  That  law  is  very  different 
from  ours.  There  marine  insurance  is  ranked  as  a  lien  in  the  scale  as 
Ko.  10,  only  one  other  lien  being  lower.  There  the  master  of  a  vessel 
takes  Ko.  6  as  his  lien-rank,  four  degrees  above  the  insurer,  while  (as 
heretofore  shown)  in  our  law  he  has  no  lien  at  all.  Moreover,  it  is  not 
stated  in  the  opinion, as  the  writer  understands  the  fact  to  be  and  as  is  the 
law  in  Louisiana,  that  the  "  privilege "  in  the  French  Law  is  to  be  re- 
corded, so  that  the  liens  are  not  as  ours,  secret,  but  known  to  all  the  world. 
And  if  not  recorded,  it  is  for  the  reason  that  the  contract  is  acknowledged 
before,  and  authenticated  by,  a  notary,  and  there  is  as  much  publicity  in 
this  as  an  acknowledgment  or  other  act  done  in  our  courts  of  record ;  for 
it  is  a  well  known  fact  that,  in  all  ports  in  countries  where  the  civil  law 
holds  sway,  during  business  hours  the  oflScers  of  the  notaries  are  filled 
with  brokers,  ship  owners,  lawyers,  merchants  and  others.  The  contract 
when  it  leaves  the  notary's  hand  in  France  is  termed  the  acte,  and  in  no 
sense  can  be  considered  secret  These  aeUs  are  official,  and  executed  in 
a  public  manner. 

Taking  this  to  be  so,  the  French  law  is  certainly  not  so  objectionable/be- 
cause  no  one  would  be  so  readily  prejudiced  thereby.  The  great  objec- 
tion to  liens  under  our  system  is — they  are  secret  and  prejudice  general 
creditors.  How  unjust  that  the  insurer,  who  has  rendered  the  vessel  no 
service,  should  step  in  ahead  of  the  master,  who  has  given  his  time,  his 
money,  and  exposed  his  life  in  behalf  of  the  ship ;  and  of  the  builder,  who 
has  no  lien.  Roach  v.  Ghapmany  23  Howard ;  neither  one  of  whom,  as 
general  creditors,  in  all  probability  will  receive  a  dollar  of  the  proceeds. 
Secret  liens  injure  commerce,  for  reasons  apparent  to  every  one,  and  our 
policy  has  been  to  fetter  navigation  and  trade  as  little  as  possible.  No 
doubt  this  is  the  reason  why  the  greatest  commercial  nation  of  ancient 
or  modem  times — ^England — ^has  never  accepted  or  declared  the  doctrine 
of  lien  in  such  case— that  nation  which  may  be  almost  literally  said  to 
have  a  ship  in  every  port,  bay,  harbor  and  navigable  river  in  the  world, 
for  wherever  men  live,  whether  civilized  or  savage,  off  their  coasts  may 
be  seen  the  flag  of  St  George  floating  in  the  breeze. 


1876.]  EASTEKN  MICHIGAN.  597 

The  Dolphin. 

How  far,  or  whether  to  any  extent,  her  policy  has  been  adopted  on  the 
continent  of  Europe,  the  writer  is  not  prepared  to  say.  He  has  a  copy  of 
the  Italian  Codice  Civile,  with  the  rojal  imprint,  A  Torino  (Turin),  but 
finds  no  such  title  as  assicurcutione  (insurance)  in  it.  He  regrets  not 
being  able  to  lay  his  hand  upon  the  Codigo  de  Comercio  of  Spain,  and 
the  works  of  her  writers  on  this  branch  of  the  law.  It  appears  that  ma- 
rine insurance  took  its  origin  at  Barcelona,  and  it  is  possible  that  this 
subject  has  been  thoroughly  discussed.  Nor  has  he  been  able  to  ascertain 
the  law  in  the  Baltic  provinces  and  German  Empire,  or  of  other  portions 
of  Europe.  Is  it  necessary?  The  Supreme  Court  of  the  United  States, 
in  I7u  LoUawana  Cate^  21  Wall.  677,  have  laid  down  the  following  rule 
for  our  guidance.    They  say : 

**  Perhaps  the  maritime  law  is  more  uniformly  followed  by  the  commer- 
cial nations  than  the  civil  and  common  laws  are  by  those  who  use  them. 
But  like  those  laws,  however  fixed,  definite,  and  beneficial  the  theoretical 
code  of  maritime  law  may  be,  it  can  have  only  so  far  the  effect  of  law  in 
any  country  as  it  is  permitted  to  have.  But  the  actual  maritime  law  can 
hardly  be  said  to  have  a  fixed  and  definite  form  as  to  all  the  subjects 
which  may  be  embraced  within  its  scope.  Whilst  it  is  true  that  the  great 
mass  of  maritime  law  is  the  same  in  all  commercial  countries,  yet  in 
each  country  peculiarities  exist  either  as  to  some  of  the  rules,  or  in  the 
mode  of  enforcing  them.  *  «  «  Ko  one  doubts  that  every  nation  may 
adopt  its  own  maritime  code.  France  may  adopt  one,  England  another, 
the  United  States  a  third ;  still  the  convenience  of  the  commercial  world, 
bound  together  as  it  is  by  mutual  relations  of  trade  and  intercourse,  de- 
mands that  in  all  essential  things  wherein  those  relations  bring  them  in 
contact,  there  should  be  a  uniform  law  founded  on  natural  reason  and 
Justice.  Hence,  the  adoption  by  all  commercial  nations  (our  own  in- 
eluded)  of  the  general  maritime  law  as  the  basis  and  groundwork  of  all 
their  maritime  regulations.  But  no  nation  regards  itself  as  precluded 
from  making  occasional  modifications  suited  to  its  locality  and  the  genius 
of  its  own  people  and  institutions,  especially  in  matters  that  are  of  merely 
local  and  municipal  consequence,  and  do  not  affect  other  nations.  *  *  * 
Each  State  adopts  the  maritime  law,  not  as  a  code  having  any  independ- 
ent or  inherent  force  proprio  vigorey  but  as  its  own  law,  with  such  modi- 
fications and  qualifications  as  it  sees  fit.  Thus  adopted  and  thus  quali- 
fied in  each  case,  it  becomes  the  maritime  law  of  the  particular  nation 
that  adopts  it.  And  without  such  voluntary  adoption  it  would  not  be  the 
law.  And  thus  it  happens  that  from  the  general  practice  of  commercial 
nations  in  making  the  same  general  law  the  basis  and  groundwork  of 
their  respective  maritime  systems,  the  great  mass  of  maritime  law  which 
is  thus  received  by  these  nations  in  common  comes  to  be  the  common 
maritime  law  of  the  world.  «  «  «  The  question  as  to  the  true  limits 
of  maritime  law  and  admiralty  Jurisdiction  is,  undoubtedly,  as  Chief  Jus- 


598  DISTEICT  COUET.  [June, 

The  Dolphin. 

tice  Tanet  intimates,  exclusively  a  Judicial  question,  and  no  State  law  or 
act  of  Congress  can  make  it  broader,  or,  it  may  be  added,  narrower  than 
the  judicial  power  may  determine  those  limits  to  be.  But  what  the  law 
is  within  those  limits,  assuming  the  general  maritime  law  to  be  the  basis 
of  the  system,  depends  on  what  has  been  received  as  law  in  the  maritime 
usages  of  this  country,  and  on  such  legislation  as  may  have  been  compe- 
petent  to  affect  it  To  ascertain,  therefore,  what  the  maritime  law  of  this 
country  is,  it  is  not  enough  to  read  the  French,  German,  Italian,  and 
other  foreign  works  on  the  subject,  or  the  codes  which  they  hare  framed, 
but  we  must  have  regard  to  our  own  legal  history,  constitution,  legisla- 
tions, usages,  and  adjudications  as  well.  The  decisions  of  tJiis  court 
illustratiTe  of  these  sources,  and  giving  construction  to  the  laws  and  con- 
stitution, are  especially  to  be  considered;  and  when  these  fail  us,  we 
must  resort  to  the  principles  by  which  they  have  been  governed.  But  we 
must  always  remember  that  the  court  cannot  make  the  law ;  it  can  only 
declare  it.  if  within  its  proper  scope  any  change  is  desired  in  its  rules 
other  than  those  of  procedure,  it  must  be  made  by  the  legislative  depart- 
ment." 

On  maritime  contracts,  see  DeLovio  v.  Bo»t^  2  Gall.  898 ;  Hale  y.  Wash- 
ington  Ins.  Oo,y  2  Story,  176 ;  on  analogy  in  maritime  liens,  Vandewater  v. 
MillSf  19  How.  89,  91 ;  on  secret  liens,  same  authority,  and  Steele  v.  Frank- 
lin Ins.  Co,,  17  Pa.  290;  Turner  v.  Stell,  28  Ala.  20;  BtiUweU  v.  iStopJet,  19 
N.  Y.  401,  and  2  Gushing,  412.    [BeporUr. 
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fiEMOYAL   OF   OAUSES HOW   MADE   UKDEB  AOT  OF   1875. 

1.  Under  the  act  of  March  80, 1875,  a  removal  of  a  suit  pending  in  the 
State  court  at  the  passage  of  that  act  wherein  a  trial  had  been  had  after 
such  passage,  cannot  be  made,  although  the  verdict  was  set  aside  and  a 
new  trial  granted,  and  the  petition  for  removal  was  made  at  the  first  term 
at  which  the  second  trial  could  have  been  had. 

2.  Waiyeb. — Although  no  motion  be  made  to  remove  the  cause  to  the 
State  court  until  a  full  term  had  passed  by  since  the  filing  of  such  motion 
and  the  transcript  of  the  proceedings  in  the  State  court— there  is  no 
waiver  of  the  right  so  to  do,  nor  will  such  conduct  be  deemed  a  submis- 
sion to  the  jurisdiction  of  the  United  States  Court;  no  other  proceedings 
being  had  therein  than  the  filing  of  such  transcript  and  motion. 

The  facts  are  set  forth  in  the  opinion. 

MaUh&WBy  Bamsey  <k  Matthews^  for  plainti£ 

MouLtony  Johnson  &  Levy,  for  defendant. 

Swing,  J. — ^The  plaintiff,  a  citizen  of  the  State  of  Louisana, 
on  the  18th  day  of  March,  1874,  filed  his  petition  in  the 
Superior  Court  of  Cincinnati  against  the  defendant,  a  cor- 
poration organized  under  the  laws  of  Ohio,  to  recover  from 
it  the  sum  of  twenty-three  hundred  and  ninety-three  dollars 
exclusive  of  costs  for  a  loss  under  a  policy  of  insurance 
against  fire,  issued  by  defendant  to  plaintiff.  Issue  was 
joined  and  a  trial  before  a  jury  had  at  the  April,  1875,  term 
of  the  court  named,  resulting  in  a  verdict  in  plaintiff's  favor 


600  CIECUIT  COURT.  [October, 

«  Young  V.  Andes  Insurance  Co. 

for  the  amount  claimed  in  the  petition.  Tlie  defendant  filed 
a  motion  for  new  trial,  and  the  same  was  at  the  March,  1876, 
term  of  said  court,  granted,  and  the  verdict  set  aside,  and  at 
the  same  term  and  before  any  further  proceedings  were  had, 
the  defendant  made  its  application  in  due  form,  and  accom- 
panied with  the  required  security,  for  a  removal  of  the  cause 
to  this  court  under  the  act  of  Congress  approved  March  3, 
1875,  relating  to  removals  of  causes  from  the  State  to  the 
Federal  courts,  and  a  transcript  of  the  record  was  filed  in  this 
court  on  the  first  day  of  its  April,  1876,  term,  thus  com- 
pleting the  removal,  so  far  as  such  filing  was  necessary;  and 
it  is  also  conceded  that,  so  far  as  all  questions  of  citizenship 
of  parties,  the  amount  involved  and  the  nature  of  the  suit, 
as  well  as  the  sufficiency  within  itself  of  the  application  and 
bond  for  removal,  the  defendant  is  within  and  has  complied 
with  the  act  already  referred  to.  But  the  plaintiflf,  by  his 
motion  filed  at  the  June  term  last  past,  asks  to  have  the  case 
dismissed  from  this  court  for  want  of  jurisdiction,  and  to  re- 
mand it  to  the  State  court,  for  the  reason  that  the  application 
for  removal  was  not  made  in  time  in  the  State  court,  inas- 
much as  a  trial  was  had  in  that  court  after  the  passage  of 
the  Act  of  March  3,  1875,  under  which  the  removal  was 
sought  to  be  made.  The  defendant  resists  the  motion,  claim- 
ing first:  that  the  motion  to  dismiss  comes  too  late,  being 
filed  at  a  subsequent  term  to  that  in  which  the  transcript 
from  the  State  court  was  filed;  and  hence  that  tKe  right  to 
removal,  simply  because  the  application  may  not  have  been 
in  time — that  not  being  a  jurisdictional  element  like  citizen- 
ship  or  amount — has  been  waived  or  lost;  and  second,  that 
the  application  was  in  time  within  a  fair  construction  of  the 
act.  The  defendant's  position,  under  this  latter  point  being 
that  the  right  of  removal  is  not  wholly  lost  by  a  failure  to 
make  the  application  at  or  before  the  first  trial,  but  sus- 
pended merely,  and  if  a  new  trial  be  granted,  that  the  right 
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revives,  and  may  be  made  available  by  an  application  at  or 
before  the  term  at  which  the  case  may  be  first  tried  after  the 
granting  of  such  new  trial;  in  other  words,  that  such  grant- 
ing places  both  parties  in  the  condition  they  were  before  the 
trial,  and  the  case  stands  as  if  no  trial  had  been  had,  and 
that  an  application  then  made  in  proper  time  is  within  the 
meaning  and  purport  of  the  act — one  made  at  or  before  the 
term  at  which  the  case  could  be  first  tried — and  finally,  that 
the  trial  which  occurs  and  deprives  a  party  of  the  right  of 
removal  must  be  a  final  trial. 

The  statement  of  facts  presents  for  decision  the  questions: 

1st — ^Was  the  application  for  the  removal  of  the  cause  in 
time? 

The  determination  of  this  question  involves  the  construc- 
tion of  the  3d  section  of  the  "Act  to  determine  the  juris- 
diction of  the  Circuit  Court  of  the  United  States,  and  to 
regulate  the  removal  of  causes  from  State  courts;  passed 
March  3,  1875."  The  language  of  that  portion  of  this  sec- 
tion which  bears  upon  this  proposition  is:  "That  whenever 
either  party,  or  any  one  or  more  of  the  plaintiffs  or  defend- 
ants, entitled  to  remove  any  suit  mentioned  in  the  next  pre- 
ceding  section,  shall  desire  to  remove  such  suit  from  a  State 
court  to  the  Circuit  Court  of  the  United  States,  he  or  they 
may  make,  and  file  a  petition  in  such  suit  in  such  State  court, 
before  or  at  the  term  at  which  such  cause  could  be  first  tried, 
and  before  the  trial  thereof." 

It  has  been  held  that  it  made  no  difference  that  several 
trials  may  have  been  had  in  a  cause,  if  it  stood  for  trial  at 
the  time  of  the  passage  of  the  act,  and  that  it  was  removable, 
if  application  was  made  at  the  first  term  of  the  court  at 
which  it  could  be  tried  after  such  passage.  Merchants^  and 
Mam/ufdcturerf?  National  Bank  v.  Wheeler ^  2  Cent.  L.  J.  13; 
Milo  Soadley  v.  The  City  and  County  of  San  Francisco^ 
8   Chicago  Leg.  News,  1346;  Andrews  Exr^a  v.    Garrett^ 
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[this  vol.,  p.  446. — Hep.]  If  the  language  of  the  Act  of  1875 
was  the  same  as  that  of  the  Act  of  1867,  we  should  hold,  in 
accordance  with  the  decision  of  the  Supreme  Court  in  the 
case  of  Insurance-  Co,  v.  Dunuj  19  Wall.  214,  that  although 
there  may  have  been  a  trial  of  the  cause  after  the  passage  of 
the  act,  a  new  trial  having  been  granted,  it  could  be  removed 
at  the  first  term  at  which  a  trial  could  have  been  had  after 
the  new  trial  had  been  granted;  but  the  language  of  the  two 
acts  is  entirely  different.     That  of  the  Act  of  1867  is: 

"At  any  time  before  the  final  hearing  or  trial  of  the  suif 
That  of  1875  is,  "  before  or  at  the  term  at  which  said  cause 
could  be  first  tried,  and  before  the  trial  thereof."  The  Su- 
preme Court  said  the  word  "  final "  in  the  first  named  act, 
applied  as  well  to  the  word  "  trial "  as  to  the  word  "  hearing." 
This  qualifying  word  is  left  out  of  the  new  act,  and  we, 
therefore,  conclude  that  Congress  did  not  mean  the  final  trial. 
The  party  having  therefore  proceeded  to  the  trial  of  his 
cause  without  asking  for  its  removal,  is  not  at  a  subsequent 
term,  entitled  to  have  it  removed,  although  a  new  trial  may 
have  been  granted  him. 

2d — It  is  saiH,  however,  that  the  cause  having  been  re- 
moved into  this  court,  and  the  plaintiff  having  permitted  a 
term  of  the  court  to  pass  without  objection,  has  waived  his 
right  to  object  to  the  jurisdiction.  We  do  not  think  so.  If 
the  plaintiff  had  taken  any  steps  in  the  case  after  its  removal 
into  this  court,  he  might  have  waived  his  right,  but  he  did 
nothing  in  the  cause  until  he  moved  for  its  dismissal,  which 
was  at  the  next  term  after  the  record  had  been  filed.  We 
do  not  think  this  was  such  negligence  as  would  deprive  him 
of  the  right  of  objection  to  the  jurisdiction.  The  cause  is, 
therefore,  remanded  to  the  Superior  Court. 
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H.  B/  CLAFFLIN  &  CO.  ▼.  AMBKOSE  M.  KOBBINS, 
Assignee  of  GEOKGE  V.  DE  FOEEST. 

CiBOurr   CouBT — ^Nobtheen    District    of    Ohio — Octobeb 

Teem,  1876. 

on  motion  to   BEMAND SUIT  AT  LAW ^WHAT   IS  IT? 

The  definition  of  a  salt  of  a  civil  nature  under  the  removal  act 
The  facts  are  fully  stated  in  the  opinion. 

JETomer  B.  De  Wolf  and  R.  P.  Ranney^  for  plaintiffs. 

Ingersoll  <b  WUUama  and   Granma  db  JETendersonj  for    ^ 
defendant. 

Welkeb,  J, — ^The  plaintiffs  filed  their  petition  in  the 
Court  of  Common  Pleas  of  Cuyahoga  County,  on  the  28th  of 
June,  1875,  against  the  defendant  as  assignee  of  George  Y. 
De  Forest,  alleging  that  De  Forest  was  indebted  to  them 
on  sundry  notes  described  in  the  petition,  amounting 
in  all  to  over  eighty-six  thousand  dollars;  that  on  the  11th 
day  of  September,  1874,  De  Forest  made  an  assignment 
for  the  benefit  of  his  creditors  to  the  said  Bobbins;  that 
the  trust  was  duly  accepted  by  the  said  Bobbins  on  the  15th 
of  September  thereafter,  and  he  was  duly  qualified  as  such ; 
that  within  six  months  after  legal  notice  of  the  assignment 
and  qualification,  the  plaintiffs  presented  their  claims,  duly 
authenticated,  to  the  said  assignee  for  allowance,  and  who  then 
rejected  the  same  and  endorsed  his  disallowance  thereon; 
and  praying  judgment  against  said  assignee  that  he  allow  the 
claim  in  the  settlement  of  his  trust  and  for  costs  of  suit. 
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Before  answer,  and  before  the  term  of  the  Court  of  Com- 
mon Pleas  at  which  the  case  could  be  first  tried,  the  plaint- 
iffs filed  their  petition  in  said  court  for  removal  of  the 
suit  to  this  court  and  the  necessary  affidavit  with  bond  and 
surety.  Thereupon  the  said  court  accepted  the  surety  and 
ordered  that  no  further  proceedings  be  had  in  said  court 
On  the  15th  of  July,  1875,  the  plaintiffs  entered  in  this 
court  a  copy  of  the  record  in  the  suit,  and  the  case  was 
accordingly  docketed. 

The  defendant  files  a  motion  to  remand  the  action  to  the 
Court  of  Common  Pleas,  for  the  following  reasons: 

1st — That  the  action  was  improperly  remove4  to  this 
court. 

2d — That  it  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the  jurisdiction  of 
this  court 

On  the  hearing  it  was  admitted  that  plaintiffs  were  non- 
residents, and  had  complied  with  all  the  provisions  of  the 
statute  for  removal,  and  the  only  question  raised  and  insisted 
upon  was  as  to  the  character  of  the  suit;  whether  it  is  cov- 
ered by  the  statute  authorizing  removals,  and  comes  within 
its  provisions.  The  statute  provides  (Sec.  2):  "That  any 
suit  of  a  civil  nature,  at  law  or  equity,"  may  be  removed,  etc 

Is  this,  then,  a  suit  of  "a  civil  nature,  at  law?"  In  order 
to  determine  this  question  it  will  be  necessary  to  examine  the 
statute  under  which  the  suit  was  instituted.  It  is  founded 
upon  the  statute  of  Ohio  "regulating  tJ»e  mode  of  adminis- 
tering assignments  in  trust  for  the  benefit  of  creditors,"  wKich 
provides  in  Section  74,  Swan  &  C.  1  Vol.  710,  as  follows: 
"  Creditors  shall  present  their  claims  within  six  months  * 
*  *  to  the  assignee  for  allowance,  and  the  assignee  shall 
endorse  his  allowance  or  rejection  thereon,  and  claimants 
whose  claims  are  rejected  shall  be  required  to  bring  suit 
against  the  assignee  to  enforce  such  claims  witliin   thirty 
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days  after  the  same  shall  have  been  rejected,  in  which, 
if  he  recover,  the  judgment  shall  be  against  the  assignee, 
that  he  allow  the  same  in  the  settlement  of  his  trusts,  with 
or  without  the  costs,  as  the  court  shall  think  right;  provided, 
however^  that  the  assignee  may  make  any  defense  to  such 
action  that  the  assignor  might  have  made  to  a  suit  instituted 
against  him  before  the  assignment  for  the  same  cause  of 
action." 

What  is  a  suit  at  law?  It  is  defined  (in  Bouvier's  L.  Die. 
Vol.  2,  558)  to  be  an  action,  civil  action,  and  applies  to  any 
proceeding  in  a  court  of  justice  in  which  the  plaintiff  pur- 
sues in  such  court  the  remedy  which  the  law  affords  him. 
It  will  be  seen  that  the  proceedings  authorized  and  directed 
in  this  statute  embody  all  the  elements  of  a  suit  at  law — 
provide  for  a  trial  and  a  defense,  a  recovery  and  a  judg- 
ment for  the  amount  claimed,  and  for  costs.  The  only  differ- 
ence between  this  and  other  actions  consists  in  the  fact  that 
after  judgment  no  execution  is  issued  in  the  usual  form,  but 
instead  thereof  the  assignee  is  required  to  allow  the  claim, 
which  will  entitle  the  plaintiff  to  dk  pro,  rata  share  of  the 
estate  in  his  hands,  and  is  in  this  way  executed.  In  all 
other  respects  the  trial  is  to  be  conducted  in  the  same  manner 
as  if  the  assignor  were  sued.  It  will  also  be  observed  that 
no  tribunal  is  fixed  in  the  statute  in  which  the  suit  must  be 
prosecuted,  nor  any  particular  form,  or  mode  of  proceeding 
prescribed,  leaving  the  parties  to  their  rights  to  select  the 
courts  having  jurisdiction  of  the  case,  and  the  modes  and 
forms  adopted  therein. 

It  is  claimed  that  this  suit  is  only  authorized  by  the 
statute.  This  is  true,  but  it  must  also  be  borne  in  mind 
that  after  suit  is  brought  it  is  to  be  conducted  to  judgment 
like  other  suits  at  law,  involving  all  the  incidents  of  other 
trials  and  may  be  tried  even  by  jury  as  other  cases.  The 
assignee  is  not  an  appointee  of  the  Probate  court  under  the 
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statute.  He  is  select^  by  the  assignor  in  his  instrument  of 
assignment.  These  assignments  in  Ohio  are  common  law 
assignments.  The  statute  in  question  does  not  authorize 
them,  but  only  undertakes  to  "regulate"  them.  The  Pro- 
bate courts  only  get  control  of  such  assignments  when  either 
the  assignee,  assignor,  or  some  creditor  files  such  assign- 
ment in  the  Probate  court.  K  not  so  filed  such  trusts 
would  be  under  the  control  of  the  common  law  courts  of 
the  State,  if  appealed  to  by  any  persons  interested  therein. 

This  action  is  a  suit  at  law,  and  comes  clearly  under  the 
description  of  "  suits  authorized  "  to  be  removed  from  State 
courts  to  this  court    The  motion  is  therefore  overruled. 


THE  GEOEGE  H.  PAEKER 

DlSTBIOT  COUBT — EaSTEBN    DiSTKICT    OF  MiOHiaAN — ^NOVEM- 

BSB  Term,  1876. 
In  Admibaltt. 

« 

1  Cross-Libellaitt's  Motion  fob  SECUBrrr  to  Avoubt  Claimed  ik 
Cboss-libel. — A  tug  was  libeled  for  negligence,  and  purchased  after  the 
cause  of  action  had  accrued ;  ffeld^  that  the  former  owners  might  file  a 
cross-libel  under  the  58d  rule,  and  have  proceedings  stayed  until  respond- 
ent in  the  cross-libel  gave  security  to  answer  the  demand. 

2.  Cbqss-Libellabt — Reasonable  Promptness. — A  cross-libellant 
should  act  with  promptness.  A  motion  for  security  made  upon  the  eve 
of  trial,  and  after  the  witnesses  had  been  summoned,  and  case  was  ready 
to  proceed,  comes  too  late. 

W,  A.  Moorey  for  tlie  motion. 

Geo,  W.  Moorej  for  original  libellant 
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The'  facts  were,  McLenan,  the  respondent,  in  June,  1875, 
filed  a  libel  against  the  George  H.  Parker,  a  steam  tug,  in 
which  he  claimed  damages  for  negligence  in  towing  by  the 
tug  a  raft  of  timber  from  Tawas,  Michigan,  to  Tonawonda, 
New  York.  Albert  W.  Schulenberg  filed  a  claim  and  an- 
swer, in  which  he  set  forth  that  he  became  the  sole  owner  of 
the  tug  some  eight  months  after  the  cause  of  action  arose.  He 
denied  that  he  had  any  knowledge  of  the  facts  stated  in  the 
libel,  or  of  libellant's  claim,  until  the  libel  was  filed.  He 
averred  that  by  the  terms  of  the  purchase  the  former  owners 
were  liable  for  all  claims  against  the  tug,  and  prayed  that 
they  might  be  required  to  answer  and  defend.  On  the  16th 
of  December  the  former  owners  of  the  tug  filed  a  cross  libel 
against  the  original  libellant,  averring  that  the  tug  was 
guilty  of  no  negligence,  and  insisting  on  the  payment  for 
towage  service  at  the  price  agreed  upon  in  the  contract. 

Bbown,  J. — The  cross  libel  was  filed  at  the  last  term  of 
this  court,  and  upon  the  eve  of  the  trial  of  the  original  case, 
motion  was  made  that  the  respondent  in  the  ci'oss  libel  give  the 
security  now  asked  for,  but  it  was  denied  upon  the  ground 
that  the  party  had  no  right  to  come  in,  as  the  case  was  called 
for  trial,  and  ask  for  a  stay  of  proceedings  until  a  bond  was 
filed  to  answer  the  claim  set  up  in  the  cross  libel. 

I  then  held  the  cross  libellants  should  prosecute  their  claim 
with  reasonable  diligence,  and  had  no  right  to  put  a  stop  to 
the  proceedings  after  witnesses  had  been  summoned  and  the 
libellant  had  appeared  and  was  ready  to  commence  the  trial 
of  the  original  case. 

The  case  was,  however,  for  some  other  reason,  continued 
for  the  term,  and  the  motion  is  now  renewed  under  somewhat 
different  circumstances.  Rule  53  provides  that:  "When- 
ever a  cross  libel  is  filed  upon  any  counter  claim  arising  out 
of  the  same  cause  of  action  for  which  the  original  libel  was 
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filed,  the  respondents  in  the  cross  libel  shall  give  security  in 
the  usual  amount  and  form  to  respond  in  damages  as  claimed 
in  said  cross  libel." 

Although  this  may  not  be  strictly  a  cross  libel,  inasmuch 
as  the  parties  plaintiff  are  not  parties  of  record  in  the  origi- 
nal suit,  and  were  not  the  owners  of  the  tug  at  the  time  the 
libel  was  filed;  yet,  as  they  are  the  parties  guilty  of  the  n^- 
ligence  charged  in  the  original  libel,  if  negligence  there  be, 
and  as  they  are  the  parties  who  must  ultimately  pay  the 
claim,  if  the  original  libel  be  sustained,  I  regard  this  pro- 
ceeding as  a  cross  libel  within  the  spirit  and  scope  of  the 
rule.  It  is  certainly  a  counter  claim  arising  out  of  the  same 
cause  of  action  for  which  the  original  libel  was  filed,  and  the 
reasons  which  dictated  the  adoption  of  this  rule  apply  as 
forcibly  to  this  case  as  if  the  cross  libellants  were  now  own- 
ers of  the  tug.  I  do  not  think  these  cross  libellants  have 
been  guilty  of  such  laches  as  should  disentitle  them  to  make 
this  motion.  The  original  libellant  was  not  ready  for  trial 
at  the  time  the  case  was  called,  though  it  was  supposed  he 
was  at  the  time  the  motion  was  made,  and  the  facts  were 
such  that  a  continuance  for  the  term  was  granted.  I  see  no 
harm  that  can  now  result  to  the  original  libellant  from  this 
motion,  and  it  is,  therefore,  granted. 
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BARNEY  MoCARTY  v.  SCHOONER  SENATOR. 

DiSTSICT   COUBT — NOBTHEBN   DiSTEICT   OF   OhIO ^NoYEMBEB 

25,  1876. 

In  Admibalty. 

1  LiEss  —  Stbybdobbs. — SteTedores  have  a  lien  on  the  yessel  for 
wages. 

H.  D.  Qoulder  and  Frank  Kelley^  proctors  for  libellant. 
The  facts  appear  in  the  opinion. 

Welkee,  J. — ^The  libellant  made  a  contract  with  tlie  mas- 
ter of  the  vessel  to  perform  services  as  a  stevedore  in  unload- 
ing her  cargo  at  the  port  of  Cleveland.  Having  performed 
the  service,  and  not  having  received  his  pay  therefor,  he 
proceeds  m  rem  against  the  vessel  for  his  wages. 

The  only  questions  made  in  the  case  are,  whether  the  ser- 
vice was  maritime,  and  whether  a  lien  therefor  attached  upon 
the  vessel? 

Stevedores  are  a  class  of  laborers  at  the  ports,  whose 
business  it  is  to  unload  vessels,  and  by  long  practice  they 
become  experts  at  their  business.  Like  the  occupation  of  a 
sailor,  it  requires  practice  as  well  as  judgment  to  insure  the 
faithful  and  profitable  discharge  of  the  duty. 

The  safety  of  the  vessel  as  well  as  the  cargo  depends  very 
largely  upon  the  manner  in  which  it  is  loaded — how  the 
cargo  is  stored — ^whether  secured  so  that  one  part  of  it  does 
not  injure  another,  or  that  storms  do  not  break  it  loose,  or 
shift  it,  and  thereby  damage  it,  and  whether  the  vessel  is  in 
trim  or  well  balanced  for  navigation. 
89 
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This  necessity  for  skilled  labor  has  created  the  demand  for 
this  separate  class  of  labor,  and  induced  men  to  adopt  it  as 
an  occupation.  They  have,  in  the  large  expansion  of  the 
business  of  transportation  npon  our  lakes  and  rivers,  become 
a  necessity  in  every  port.  The  demand  for  such  service  can 
not  be  fulfilled  by  the  common  laborer;  hence,  they  have 
become  so  connected  with  navigation  —  to  load  as  well  as  to 
unload  vessels — that  they  are  regarded  as  a  part  of  the  mari- 
time machinery  for  the  commerce  of  the  lakes.  They  per- 
form an  indispensable  part  of  the  transportation  and  delivery 
of  a  cargo — begin  it  and  conclude  it.  If  services  intermedi- 
ate are  regarded  as  maritime,  why  not  the  commencing  and 
closing  service? 

The  libcUant  in  this  case  having  been  employed  by  the 
master  of  the  vessel  to  unload  the  cargo,  and  the  contract 
being  one  within  the  scope  of  his  authority  as  such  master, 
it  would  seem  that  the  service  would  come  within  the  rule 
referred  to  by  Judge  Emmons  in  TJie  Williams^  1  Brown 
Ad.  Rep.  208,  in  which  he  quotes  and  adopts  the  language 
of  Judge  Wabe  in  The  Paragon:  "  Every  contract  of  the 
master  within  the  scope  of  his  authority,  binds  the  vessel 
and  gives  the  creditor  a  lien  for  his  security." 

In  the  same  case  Judge  Emmons  also  says:  "All  maritime 
contracts  made  within  the  scope  of  the  master's  authority  do 
per  se  hypothecate  the  ship." 

I  am  aware  that  there  are  decisions  opposed  to  the  right  to 
proceed  in  rem  for  this  class  of  service,  but  they  do  not  seem 
to  be  founded  on  sound  principle,  and  I  do  not  feel  it  to  be 
my  duty  to  follow  them. 

There  certainly  does  not  seem  to  be  any  difference  in  prin- 
<5iple  between  that  service  and  those  performed  by  the  sailor, 
the  lighterman,  the  man  who  sets  the  rigging,  who  scrapes 
the  bottom,  or  paints  the  side  of  the  vessel,  or  him  who  fur- 
nishes supplies,  or  tows  vessels  out  or  in  the  port.    They  are 
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all  necessary  to  the  general  business  of  the  transportation  of 
the  cargo,  and  contribute  to  the  reward  of  capital  employed 
in  maritime  service,  and  alike  should  be  regarded  as  maritime 
service,  and  furnish  a  remedy  against  the  vesseL 
Decree  is  entered  for  the  libellant 


MALTZ  irr  AL.  T.  THE  AMERICAN   EXPRESS  CO. 

CiEcxriT  CouET — Eastern  Distbict  op  Michigan — Novbm- 

BEB  Tebm,  1876. 

BEMOVAL   OF   CAUSES. 

Where  a  Joint  stock  association  was  organized  under  the  laws  of  New 
York,  having  the  privilege  of  perpetual  succession  and  the  right  of 
making  contracts  in  the  name  of  such  association,  and  of  suing  and  of 
being  sued  in  the  name  of  its  president  or  treasurer,  it  is  to  be  deemed  a 
citizen  of  that  State,  at  least  so  far  that  an  action  can  be  maintained 
against  it  by  a  citizen  of  another  State  in  a  Federal  court,  without  regard 
to  the  citizenship  of  the  individual  members  composing  such  association. 

This  was  a  motion  to  remand  a  case  removed  from  the 
Superior  Court  of  Detroit. 

Petition  stated  that  plaintiffs  were  citizens  of  Michigan, 
and  that  ^Hhe  defendant  was,  at  the  time  said  suit  was  com- 
menced, a  joint  stock  association,  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  having  its  prin- 
cipal office  in  that  State,  and  is  within  the  meaning  of  the 
acts  of  Congress,  a  citizen  of  the  said  State  of  New  York." 
The  motion  was  based  upon  the  ground  that  the  case  was 
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not  removable,  and  accordingly  this  court  had  no  jorisdic- 
tiou  of  the  parties  or  matter  in  suit. 

Alfred  Russell^  for  the  plaintiflb. 

Speedy  for  the  defendant. 

Browk,  J. — ^The  earlier  construction  of  the  Constitution, 
which  regarded  the  citizenship  of  a  corporation  as  depending 
upon  that  of  its  individual  corporators,  was  fully  overthrown 
in  the  case  of  The  Louisville  Railroad  Co.  v.  LeUon^  2 
How.  497,  and  the  modem  rule  there  declared,  "  that  a  cor- 
poration created  by,  and  doing  business  in,  a  particular  State, 
is  to  be  deemed,  to  all  intents  and  purposes  as  a  person, 
though  an  artificial  person,  an  inhabitant  of  the  same  State, 
for  the  purposes  of  its  incorporation,  capable  of  being  treated 
as  a  citizen  of  that  State,  as  much  as  a  natural  person." 

This  doctrine  has  since  been  strictly  adhered  to,  though 
the  question  has  been  repeatedly  called  to  the  attention  of 
the  court.  Marshall  v.  The  B.  <&  0.  R.  R.  Co.,  16  How. 
314;  Covington  Drawbridge  Co.  v.  Shepard,  20  How.  233; 
Ohio  (&  Mississippi  Railroad  Co.  v.  Wheeler,  1  Black,  297; 
Cowles  V.  Mercer  County,  7  Wall.  118.  Indeed,  in  delivering 
the  opinion  in  the  ease  of  Letson,  Mr.  Justice  Swayne,  speak- 
ing of  the  early  decisions,  observes:  "By  none  was  the  cor- 
rectness of  them  more  questioned  than  by  the  late  Chief 
Justice,  who  gave  them.  It  is  within  the  knowledge  of 
several  of  us,  that  he  repeatedly  expressed  regret  that  those 
decisions  had  been  made,  adding,  whenever  the  subject  was 
mentioned,  that  if  the  question  of  jurisdiction  was  an  ority- 
inal  one,  the  conclusion  would  be  different.  We  think  we 
may  safely  assert  that  a  majority  of  the  members  of  this 
court  have  at  all  times  partaken  of  the  same  regret,  and  that, 
whenever  a  case  has  occurred  on  the  Circuit,  involving  an 
application  of  the  ^ase  of  The  Bank  v.  Deveaux^  it  was 
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yielded  to  becaase  the  decision  had  been  made,  and  not  be- 
cause it  was  thought  to  be  right."  The  right  of  a  corpora- 
tion to  sue  as  a  citizen  of  the  State  creating  it  is  no  longer 
susceptible  of  argument. 

In  the  present  case,  the  petition  avers  that  the  defendant 
was,  at  the  time  suit  was  commenced,  ^<a  joint  stock  associa- 
tion, organized  and  existing  under  the  laws  of  the  State  of 
New  York,  having  its  principal  office  in  said  State,  and  is, 
within  the  meaning  of  the  acts  of  Congress,  a  citizen  of  said 
State  of  New  York."  Taking  judicial  notice,  as  this  court 
is  bound  to  do,  of  the  laws  of  the  State  of  New  York,  I  find 
that  joint  stock  associations  are  recognized  by  statute,  and 
endowed  with  the  following  attributes  of  corporations: 

1st — They  may  sue  and  be  sued  in  the  name  of  their  pres- 
ident or  treasurer.  3  Eev.  Stat.  762  (Ed.  of  1875).  For 
this  purpose  the  officer  is  regarded  as  a  corporation  sole/  he 
is  a  representative  of  the  company,  distinguished  from  the 
individuals  composing  it,  and  a  suit  may  be  brought  against 
him  by  other  shareholders  in  the  company.  WescoU  v. 
Fargo,  61  N.  Y.  542;  Cross  v.  Jackson,  5  Hill,  478.  No 
such  suit  abates  by  reason  of  the  death,  removal  or  resigna- 
tion of  the  officer  so  sued,  but  may  be  continued  against  his 
successor.  3  K.  S.  763.  The  officer  so  sued  is  not  person- 
ally liable.     Id. 

2d — Its  capital  is  represented  by  certificates  of  stock.  8 
R.  S.  764. 

3d — Neither  the  death  of  a  stockholder,  nor  the  assign- 
ment of  his  stock,  works  a  dissolution  of  the  company;  in 
other  words,  they  are  endowed  with  perpetual  succession,  or, 
as  it  is  termed,  the  immortality  of  corporations.     Id. 

4th — They  may  take,  hold  and  convey  real  estate  in  the  * 
name  of  their  president,  and  in  perpetual  succession.    2  R.  S. 
402;   WaterJmry  v.  Hie  Merchants'*  Union  Express  Co.,  50 
Barb.  160. 
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Partnerships  have  none  of  these  attributes.  Indeed,  ex- 
cept in  the  want  of  a  common  seal,  these  associations  are 
corporations  without  the  name.  The  definition  of  a  corpora- 
tion is  quite  broad  enough  to  include  associations  of  this 
character.  In  the  work  of  Agnell  &  Ames  it  is  defined  as 
<*a  body,  created  by  law,  composed  of  individuals  united 
under  a  commou  name,  the  members  of  which  succeed  each 
other,  so  that  the  body  continues  the  same,  notwithstanding 
the  change  of  individuals  who  compose  it,  and  is  for  certain 
pui'poses  considered  as  a  natural  person." 

Though  the  acts  of  New  York,  above  cited,  provide  that 
joint  stock  companies  shall  not  have  the  rights  and  privileges 
of  corporations,  they  are  expressly  endowed  with  inherent 
qualities  as  such;  and  the  Constitution  of  the  State,  Article 
8,  Section  3,  provides  that  the  term  corporations,  as  used  in 
this  article,  shall  <<be  construed  to  include  all  associations 
and  joint  stock  companies  having  any  of  the  powers  or  priv- 
iliges  of  corporations  not  possessed  by  individuals  or  partner- 
ships. And  all  corporations  shall  have  a  right  to  sue,  and 
shall  be  subject  to  be  sued,  in  all  courts,  in  like  cases  as 
natural  persons."  It  is  true  that  stockholders  are  liable  in- 
dividually for  the  debts  of  the  association.  But  this  liability 
attaches  only  after  an  exhaustion  of  remedies  against  the 
joint  property.  3  R.  S.  763.  As  observed  by  the  Supreme 
Court,  this  individual  liability  is  by  no  means  incompatible 
with  the  corporate  idea.  Liverpool  Insurance  Co,  v.  Mcm,^ 
10  Wall.  566.  Indeed,  such  liability  is  frequently  imposed 
in  favor  of  creditors  of  banks  and  claims  for  personal  labor. 

By  the  constitution  of  this  State,  the  stockholders  of  all 
corporations  and  joint  stock  associations  are  placed  upon  the 
same  footing,  and  are  individually  liable  for  all  labor  per- 
formed. Art.  15,  Sec.  7.  Nor  is  it  material  that  its  suits 
are  brought  in  the  name  of  its  president,  instead  of  the  arti- 
ficial name  by  which  it  contracts.     "  K  it  can  contract  in  the 
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artificial  name,  and  sue  and  be  ened  in  the  name  of  its  offi- 
cers, on  those  contracts,  it  is  in  effect  the  same,  for  process 
would  have  to  be  served  on  some  such  officer,  even  if  the  suit 
were  in  the  artificial  name."  Lwerjpool  Insurance  Co.  v. 
Masa.j  10  "Wall.  575.  But  whether  a  corporation  or  not,  a 
joint  stock  association  is  a  distinct  legal  entity,  and  so  long 
as  this  fact  exists,  and  it  possesses  the  attributes  of  perpet- 
ual succession  and  the  capacity  of  suing  and  being  sued,  it  is 
a  juridical  person,  a  proper  party  in  this  court,  and  must  be 
regarded  as  a  citizen  of  the  State  which  created  it.  I  deem 
it  wholly  immaterial  whether  it  be  termed  a  corporation, 
joint  stock  association  or  guild. 

Though  the  question  here  involved  has  never  been  decided 
by  the  court  of  last  resort,  it  was  held  in  the  case  of  the 
Liverpool  InBv/rcmce  Co.  v.  Mclsb,^  10  Wall.  566,  that  a  joint 
stock  association,  endowed  with  privileges  precisely  similar 
to  those  possessed  by  the  American  Express  Company,  was  a 
corporation  within  the  meaning  of  an  act  of  Massachusetts, 
imposing  a  tax  upon  insurance  companies  incorporated  or 
associated  under  the  laws  of  a  foreign  country,  doing  business 
in  that  State,  notwithstanding  Parliament  had  provided  that 
the  act  creating  it  should  not  be  construed  to  incorporate  the 
company  or  relieve  its  members  from  individual  liability. 
The  case  of  Pemfieyl/oania  v.  The  Quicksilver  Compamfy  10 
Wall.  553,  has  no  bearing  upon  the  question  at  issue  here. 
It  was  there  held  that  the  corporation  was  insufficiently  de- 
scribed as  "a  body  politic  in  the  law  of,  and  doing  business 
in  the  State  of,  California,"  and  the  case  turned  solely  upon 
the  form  of  this  allegation.  As  observed  by  the  court,  "it 
may  mean  that  the  defendant  is  a  corporation  doing  business 
in  that  State  by  its  agent;  but  not  that  it  had  been  incor- 
porated by  the  laws  of  the  State."  *  *  *  "Indeed,  it 
was  admitted  in  the  argument  that  the  defendant  was  a 
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Pennsylvania  corporation,  and  the  jurisdiction  sought'  to  be 
sustained  by  a  suit  against  this  agency." 

I  find  more  diflSculty  in  reconciling  the  views  here  ex- 
pressed with  the  opinion  of  the  court  in  Dinsmore  v.  Ths 
Philadelphia  <&  Reading  B.  H.  Co.j  8  Cent.  L.  J.  157. 
Kotwithstanding  there  are  expressions  in  the  opinion  which 
would  seem  to  indicate  that  the  case  turned  upon  the  form  of 
the  allegation,  the  reasoning  of  the  court  is  certainly  suscep- 
tible of  the  construction  that  it  regarded  a  joint  stock  asso- 
ciation as  incapable  of  suing  in  the  Federal  court.  I  regret 
my  inability  to  concur  in  this  view.  It  is  not  intended  to 
decide  here  whether  this  action  is  properly  brought  against 
the  defendant  by  the  name  of  the  American  Express  Co. 

The  motion  to  remand  must  be  denied. 


AMAZON  INSTTRAKCE  COMPANY  v.  S.  B.  lEON 

MOUNTAIN  BT  AL. 

CrBCTJIT   COITBT SOUTHERK   DiSTBICT  OF   OhIO DeGEMBXB 

Tebm,  1876. 

ADMEBtALTT PLEADING. 

1.  Ikbubkb  Against  Cabkikr. — ^Libel  by  insurer  who  has  paid  the 
losSf  against  carrier  whose  wrongful  act  has  caused  the  loss.  Respondent 
is  not  permitted  to  set  up  as  a  defense  that  he  (the  insurer)  was  not  bound 
in  law  to  indemnify  the  assured  for  the  loss  so  occasioned. 

2.  Libel  is  Pbopkrly  Filed  m  Name  of  the  Insureb.— It  is  proper 
to  bring  such  libel  in  the  name  of  the  insurer,  and  not  in  the  name  of  the 
assured,  for  the  use  of  the  insurer.    This  is  the  Admiralty  practice. 

The  facts  are  fully  stated  in  the  opinion  of  the  court 
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MouUon^  Johnson  <&  Levy^  for  libellant. 
HoadVy^  Johnson  cfe  CoUton^  for  respondents. 

Swing,  J. — ^The  libel  filed  in  this  case  seeks  to  recover  for 
the  value  of  one  hundred  and  twenty-five  barrels  of  flour 
alleged  to  have  been  lost  through  the  negligence  or  wrongful 
act  of  respondents,  as  owners  of  the  steamboat  Iron  Moun- 
tain and  barge  Ironsides  No.  3,  on  which  flour  libellant  had 
insured  the  owner,  to  whom  it  paid  the  insurance;  he  having 
abandoned  to  it  the  property  upon  the  happening  of  the  acci- 
dent entailing  the  loss.  The  bill  of  lading  contracted  to 
carry  the  flour  from  the  port  of  Mt.  Vernon,  Ind.,  at  which 
port  it  was  shipped,  to  the  port  of  New  Orleans,  La.,  and  the 
insurance  by  libellant  was  upon  the  flour  in  transit  between 
these  points,  to  be  transported  by  the  boat  and  barge  named, 
against  the  usual  risks  of  river  navigation,  excepting,  how- 
ever, such  losses  for  which  the  carrier  would  be  liable  to  the 
owner  of  the  insured  property.  The  respondents — owners 
of  the  boat  and  barge — ^file  exceptions  to  the  libel,  claiming, 
first,  that  the  action  should  have  been  brought  in  the  name 
of  the  owner  of  the  flour;  and}  second,  that  the  libel  cannot 
be  maintained  by  the  insurance  company  in  its  own  name. 

The  exceptions  cannot  be  sustained.  In  Propeller  Monti- 
cello  V.  Mollisorij  17  How.  152,  the  Supreme  Court  say:  "It 
is  true  that  in  courts  of  common  law  the  injured  party  alone 
can  sue  for  a  trespass,  as  the  damages  are  not  legally  assign- 
able, and  if  there  be  an  equitable  claimant,  he  can  sue  only 
in  the  name  of  the  injured  party,  whereas  in  Admiralty,  the 
person  equitably  entitled  may  sue  in  his  own  name."  In 
the  case  of  The  Manistee^  5  Biss.  381,  the  libel  was  filed  by 
the  insurance  company  in  its  own  name  in  an  action  similar 
to  the  present,  and  it  seems  to  have  been  conceded  that  it 
was  properly  brought.  To  the  same  effect,  see  Insurance 
Co.  V.  The  C.  D.  Jr.,  1  Woods,  72. 
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The  second  exception  to  the  libel  is,  that,  inasmuch  as  the 
loss  happened  during  an  unlawful  deviation  on  the  part  of 
the  carrier,  or  was  caused  by  improper  conduct  of  the  mas- 
ter, the  insurance  company  was  not  legally  liable  to  the 
insured  for  the  loss,  and  the  payment  by  it  of  the  insurance 
was  but  voluntary;  hence,  subrogation  to  his  rights  to  re- 
cover from  the  carrier  did  not  arise,  and  consequently  libel- 
lant  has  no  remedy  over  against  the  owners  of  the  boat  and 
barge  for  the  loss.  The  same  objection  was  made,  and  the 
question  expressly  raised,  in  the  case  of  The  C.  D.  Jr.^ 
above  cited,  where  Judge  Woods  summarily  disposed  of  it 
in  the  following  brief  sentences:  "Respondents  further 
claim,  that,  having  shown  by  the  testimony,  as  they  allege, 
that  the  insurance  company  was  not  legally  bound  to  indem- 
nify the  insured  for  the  loss  the  latter  sustained  by  the 
collision,  therefore  the  libellants  have  no  cause  of  action 
against  the  respondents,  although  they  have  paid  the  loss. 
But  I  am  of  opinion  that  the  authorities  are  adverse  to  this 
claim,  and  adopt  the  conclusion  of  the  district  judge,  and 
refer  to  the  case  of  Monticello  v.  MolUsanj  17  How.  152." 

Kespondents'  solicitors,  however,  suggest  that  perhaps  the 
point  was  not  fully  considered  by  Judge  "Woods;  but  it  ap- 
pears to  me  that  the  contrary  inference  can  only  be  drawn 
from  the  report,  as  the  learned  judge  states  his  opinion  as  the 
"result  of  the  authorities,"  which  must  have  been  cited  pro 
and  con.  by  the  counsel  for  the  respective  parties.  Besides, 
it  is  evident  that  the  question  had  been  fully  argued  before 
the  district  judge,  who  had  decided  it  in  the  same  way,  and 
the  counsel  for  the  respondents,  in  the  case  before  me,  have 
failed  to  cite  any  authority  to  sustain  the  opposite  view,  and 
I  have  not  been  able  to  find  any  which  gives  it  support  In 
Monticello  v.  Molliaony  ubi  s^ipra^  it  was  held  that,  while  in 
courts  of  Admiralty,  in  contradistinction  to  those  at  common 
law,  "  the  person  equitably  entitled  may  sue  in  his  own  name, 
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yet  that  the  same  reasons  why  the  wrong  doer  cannot  he 
allowed  to  set  up  as  a  defense  the  equities  between  the  in- 
surer and  the  insured,  equally  apply  to  both  courts."  "The 
respondent,"  the  court  proceed  to  say,  "  is  not  presumed  to 
know  or  bound  to  inquire  as  to  the  relative  equities  of  par- 
ties claiming  the  damages.  He  is  bound  to  make  satisfaction 
for  the  injury  he  has  done.  "When  he  has  once  made  it  to 
the  injured  party,  he  cannot  be  made  liable  to  another  suit  at 
the  instance  of  any  merely  equitable  claimant.  If  notified 
of  such  a  claim  before  payment,  he  may  compel  the  claim- 
ants to  interplead;  otherwise,  in  making  reparation  for  a 
wrong  done,  he  need  look  no  further  than  to  the  party  in- 
jured." Again,  the  same  court,  in  Hall  et  al.  v.  Railroad 
Comjpany^  13  "Wall.  367,  pertinently  say:  "It  is  too  well 
settled  by  the  authorities  to  admit  of  question,  that,  as 
between  a  common  carrier  of  goods  and  an  underwi*iter  upon 
them,  the  liability  to  the  owner  for  their  loss  or  destruction 
is  primarily  upon  the  carrier,  while  the  liability  of  the  in- 
surer is  only  secondary.  The  contract  of  the  carrier  may  not 
be  first  in  order  of  time,  but  it  is  first  and  principal  in  ulti- 
mate liability.  In  respect  to  the  ownership  of  the  goods, 
and  the  risk  incident  thereto,  the  owner  and  the  insurer  are 
considered  as  one  person,  having  together  the  beneficial  right 
to  the  indemnity  due  from  the  carrier  for  a  breach  of  his 
contract,  or  for  non-performance  of  his  legal  duty.  Standing 
thus,  as  the  insurer  does,  practically  in  the  position  of  a 
surety,  stipulating  that  the  goods  shall  not  be  lost  or  injured 
in  consequence  of  the  peril  insured  against,  whenever  he  has 
indemnified  the  owner  for  the  loss,  he  is  entitled  to  all  the 
means  of  indemnity  which  the  satisfied  owner  held  against 
the  party  primarily  liable.  His  right  rests  upon  familiar 
principles  of  equity.  It  is  the  doctrine  of  subrogation,  de- 
pendent not  at  all  upon  privity  of  contract,  but  worked  out 
through  the  right  of  the  creditor  or  owner."     In  the  case  of 
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The  Manistee^  ttbi  ^upra,  it  was  contended  on  behalf  of  the 
carrier,  "that  the  insurance  policy  was  void,  because  it  was 
issued  in  disregard  of  the  requirements  of  the  laws  of  the 
State."  But  the  learned  judge  held  that,  "in  his  opinion,  the 
carrier  should  not  be  permitted  to  make  that  defense,"  add- 
ing, "that  the  shipper  might  have  brought  a  libel  for  the  use 
of  the  company  (the  underwriter),  and  if  the  use  were  not 
expressed  in  the  record,  the  court  would  protect  the  company 
even  after  a  decree  in  favor  of  the  libellant."  The  result  from 
these  principles  and  authorities  seems  plainly  to  be  tliat  the 
carrier  in  this  class  of  cases  cannot  set  up  any  different  defense 
against  the  underwriter  than  he  could  have  against  the  owner 
of  the  goods  lost,  were  the  action  brought  by  the  latter.  Sub- 
stantially the  action  is  to  be  considered  and  treated  ^  though 
prosecuted  by  and  in  the  name  of  the  insured  owner  or  ship- 
per for  the  use  of  the  underwriter,  to  be  defended  on  the  same 
grounds,  and  determined  by  the  observance  of  the  same  rules, 
and  the  application  of  the  same  legajl  principles.  It  would 
be  an  anomoly  indeed,  if,  in  a  case  where  it  was  admitted,  the 
owner  could  recover  against  the  carrier  for  the  use  of  the 
underwriter,  the  latter  having  paid  the  loss,  and  suing  di- 
rectly in  his  own  name  in  Admiralty,  as  he  may,  thus  stand- 
ing, as  we  have  seen,  substantially  in  the  place  of  the  owner, 
could  not  recover.  Such  a  result  would  be  extremely  incon- 
sistent and  illogical.  The  carrier  has  all  the  privileges  and 
immunities  to  which  he  is  justly  entitled  when  he  is  allowed 
to  interpose  the  same  defenses  against  the  underwriter  which 
he  could  against  the  owner,  no  more  nor  less,  however.  No 
privity  of  contract  existing,  as  has  been  shown,  he  cannot  be 
permitted  to  iAquire  into  the  equities  which  may  have 
existed  between  the  underwriter  and  the  owner,  and  thus 
divert  the  issue  to  be  tried  from  the  question  of  his  unlawful 
acts  or  negligence  to  that  of  the  liability  or  non-Uability  of 
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the  underwriter  to  the  owner.  What  he  must  negative,  is 
his  liability  to  the  owner,  not  that  of  the  insurer  to  the 
owner. 

The  exceptions  will  be  oyerruled. 


DANIEL  W.  VAUGHAN  v.  THE  EAST  TENNESSEE, 
YIEGINIA  &  GEORGIA  R  R  CO. 

CrBOxnT  CouBT — Eabtebn   Distkict  of  Tennessee — Jantj- 

AET  Teem,  1877. 

In  Ghanoeby. 

1.  Damages  for  Infeihgembnt.— A  bill  in  eqnity,  since  the  Reyised 
Statutes,  will  not  lie  solely  to  recover  damages  for  the  infringement  of  a 
patent,  but  if  it  pray  for  an  injunction  or  a  discovery,  and  an  account  for 
profits,  it  will  be  sustained. 

2.  LnciTATioi7S. — An  action  may  be  maintained  upon  a  patent  which 
expired  before  the  adoption  of  the  Revised  Statutes,  notwithstanding  the 
repeal  of  the  limitation  clause  in  Sec.  55  of  the  Act  of  1870,  but  suit  must 
be  commenced  within  six  years  after  the  expiration  of  the  patent.  State 
statutes  do  not  affect  such  suits. 

Bill  to  recover  damages  for  infringement.  It  alleged  an 
nnlawful  use  of  patented  brakes  on  railroad  cars  of  defend- 
ant, but  as  the  number  of  brakes  so  used  were  not  known  to 
complainant,  he  prayed  for  a  discovery,  and  asked  for  an 
account  for  gains  made  from  the  use  of  such  brakes.  Defend- 
ant demurred:  1st — ^Because,  as  alleged,  complainant  had  an 
unembarassed  remedy  at  law.  2d — That  the  claim  was  barred 
by  the  statute  of  limitations. 
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A.  Caldwellj  for  the  complainaDt. 

J.-  Baxter^  for  the  defendant. 

Beown,  J. — Did  the  first  ground  of  demurrer  depend 
wholly  upon  the  question  whether  a  bill  could  be  sustained 
after  the  expiration  of  the  patent,  upon  the  sole  ground  of 
infringement,  I  should  feel  compelled,  in  view  of  the  change 
made  in  the  patent  laws  by  the  revised  statutes,  to  sustain 
the  objection.  By  the  55th  section  of  the  act  of  July,  1870, 
which  was  itself  a  re-enactment  of  a  like  provision  contained 
in  the  act  of  1836,  it  is  enacted  that  "  all  actions,  suits,  con- 
troversies, and  cases  arising  under  the  patent  laws  of  the 
United  States,  shall  be  originally  cognizable,  as  well  in  equity 
as  at  law,  by  the  Circuit  Courts  of  the  United  States,"  etc. 
And,  as  if  to  apply  beyond  any  question,  the  equitable  juris- 
diction of  such  courts  to  cases  where  the  patent  has  expired,  » 
there  is  added  at  the  end  of  the  section  a  proviso,  "that  all 
actions  shall  be  brought  during  the  term  for  which  the  letters 
patent  shall  be  granted  or  extended,  or  within  six  years  after 
the  expiration  thereof."  See  Nev%n%  v.  Johnsons^  3  Blatch- 
ford,  80.  This  section  was  construed  as  conferring  jurisdic- 
tion in  equity  upon  the  Circuit  Courts,  irrespective  of  the 
right  of  the  plaintiflj  to  an  injunction  or  of  his  demand  for 
one.  The  bill  in  this  case,  precisely  like  the  one  under  con- 
sideration, was  filed  after  the  plaintiff's  patent  had  expired, 
and  prayed  for  a  discovery  and  an  account,  but  not  for  an  in- 
junction. It  was  sustained,  apparently  upon  the  ground  that  . 
the  section  gave  complete  jurisdiction,  in  equity  as  well  as  at 
law.  Although  the  question  was  not  directly  passed  upon, 
whether  such  suit  would  lie  irrespective  of  the  prayer  for  a 
discovery  and  account,  the  doctrine  here  laid  down  seems  to 
have  passed  unchallenged  until  the  enactment  of  the  revised 
statutes. ' 

In  the  revision,  the  section  above  quoted  was  incorporated 
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into  sections  629,  711,  4,821;  the  first  of  these  confers  npon 
the  Circuit  Courts  original  .jurisdiction  (9th),  "of  all  suits  at 
law  or  in  equity,  arising  under  the  patent  or  copyright  laws 
of  the  United  States."  The  second  makes  such  jurisdiction 
exclusive  of  the  courts  of  the  several  States.  The  third  pro- 
vides that  "the  several  courts  vested  with  jurisdiction  of 
cases  arising  under  the  patent  laws  shall  have  power  to  grant 
injunctions  according  to  the  course  and  principle  of  courts 
of  equity."  And  farther  reiterates,  in  substance,  the  lan- 
guage of  section  55,  of  the  act  of  1870,  but  by  a  singular 
omission,  leaves  out  all  reference  to  the  final  limitation 
clause  above  quoted. 

There  is  an  obvious  distinction  between  the  words  used  in 
the  act  of  1870,  that  "all  actions,"  etc.,  "arising  under  the 
patent  laws,"  etc.,  "shall  be  originally  cognizable  as  well  in 
equity  as  at  law;"  and  the  words  above  quoted  from  the  re- 
vised statutes  that  "the  Circuit  Courts  shall  have  original 
jurisdiction,  etc.,  of  all  suits  at  law  and  in  equity,  arising 
under  the  patent  laws,"  etc.  The  first  evidently  contemplates 
an  exception  in  favor  of  patent  suits,  to  the  general  rule  that 
a  bill  in  equity  will  not  be  maintained  where  there  is  a  com- 
plete and  adequate  remedy  at  law;  the  latter  vests  the  juris- 
diction subject  to  this  general  principle.  Not  only  is  a  bill 
in  equity  to  recover  damages  for  an  infringement  of  an  ex- 
pired patent  obnoxious  to  this  principle,  but  also  to  the  ex- 
press language  of  section  723,  which  inhibits  suits  in  equity 
where  such  remedy  may  be  had  at  law. 

But, I  think  the  bill  in  this  case  may  be  sustained  upon 
the  prayer  for  a  discovery  and  account,  admitting  to  the  full- 
est extent  the  rule  that  a  bill  will  not  lie  to  settle  an  account 
upon  one  side  only.  It  is  subject  to  two  important  qualifica- 
tions: 

Ist — Where  a  discovery  is  prayed.  1  Story's  Equity,  Sec. 
458. 
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2d — ^Where  the  nature  of'  an  account  is  such  it  cannot  lie 
readily  investigated  in  a  court  of  law.  1  Story's  Equity, 
452,  455;  Corporation  of  Carlisle  v.  Wilson^  13  Ves.  278; 
Fowle  V.  Lawra^on,  5  Peters,  495.  In  this  last  case  it  is 
said,  ^<  in  all  cases  in  which  an  action  of  account  would  be 
the  proper  remedy  at  law,  and  in  all  cases  where  a  trustee  is 
a  party,  the  jurisdiction  of  a  court  of  equity  is  undoubted." 
A  party  who  has  earned  profits  by  the  infringement  of  a 
patent  is  chargeable  as  trustee  for  the  use  of  the  real  owner, 
and  is  so  denominated  in  several  c^es. 

Bills  in  equity  for  the  infringement  of  patents  have  been 
repeatedly  sustained  upon  these  grounds.  In  Sickles  v.  The 
Gloucester  Manufacturing  Co.,  1  Fisher,  222,  the  patent  ex- 
pired after  suit  commenced  but  before  the  hearing,  and  it  was 
contended  that  courts  of  equity  entertain  jurisdiction  of  patent 
and  copyright  cases  only  for  the  purposes  of  injunction ;  that 
the  equity  for  an  account  is  strictly  incident  to  an  injunction,  * 
and  that,  therefore,  if  an  injunction  for  any  reason  cannot  be 
decreed,  an  account  cannot  be  given,  but  the  plaintiff  must 
resort  to  a  court  of  law.  While  admitting  this  proposition 
as  a  correct  statement  of  the  general  rule  as  settled  in  Eng- 
land, Mr.  Justice  Gbieb  observed:  "The  bill  needs  only  to 
pray  a  discovery  for  the  purpose  of  an  account,  and  it  will  be 
sustained  for  the  account  only."  2  Eden  on  Injunctions, 
245.     *    *     * 

"The  proposition,  it  is  said,  cannot  be  maintained,  that  a 
court  of  equity  will  not  interfere  to  direct  an  account  when 
indebitatus  assumpsit  will  lie  at  law,  nor  is  the  converse  of 
the  proposition  true,  that  equity  will  decree  an  account  in  all 
cases  where  an  action  for  money  had  and  received  an  indebit- 
atus assumpsit  may  be  bought." 

"But,  whenever  the  subject  matter  cannot  be  as  well  inves- 
tigated in  those  actions,  a  court  of  equity  exercises  a  sound 
discretion  in  decreeing  an  account ;"  citing,  Carlisle  v.  Wilson, 
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13  Ves.  214.  In  the  Bubseqaent  case  of  Saunders  v.  Logan^ 
2  Fisher,  167,  the  same  judge  expressed  a  doubt  whether  » 
court  of  equity  had  jurisdiction  when  the  bill  exhibited  e 
case  where  neither  an  account  nor  injunction  are  proper 
remedies,  but  only  a  decree  for  a  certain  sum  of  money,  with 
interest,  as  fixed  actual  damage.  The  opinion  apparently 
contains  a  negative  pregnant,  that  if  the  bill  prays  for  an 
account  the  jurisdiction  may  be  sustained.  The  case  of  /m- 
lay  V.  The  Norwich  cfe  Worcester  B.  R,  Co.^  4  Blatch.  227, 
was  similar  to  that  of  Sickles  v.  The  Gloucester  Manufactuv- 
ing  Co.;  and  the  District  Court  of  Connecticutt  quoted  and 
followed  the  ruling  in  that  case  in  Perry  v.  Coming^  6 
Blatchford,  134.  The  bill  contained  no  special  allegation 
that  a  discovery  was  necessary,  and  had  no  special  interroga- 
tories annexed  to  it,  but  contained  the  usual  general  prayer 
for  an  answer  and  an  account  of  profits.  A  demurrer  was 
interposed  because  it  did  not  pray  either  for  a  discoveiy  or 
an  injunction,  but,  the  court  held  that  under  the  93d  rule  it 
should  be  considered  as  a  bill  for  a  discovery  and  account, 
and  the  jurisdiction  was  sustained;  see,  also,  mil  v.  Whit- 
cornby  5  Official  Gazette,  430;  Hoffheirhs  y.  Bramdty  3  Fisher, 
220. 

We  are  cited  to  no  authority  sustaining  the  proposition 
that  a  bill  for  a  discovery  will  not  lie  against  a  corporation; 
although,  in  order  to  compel  a  discovery  on  oath,  the  officers 
of  the  corporation  must  be  made  parties;  otherwise  the 
answer  is  put  in  under  the  common  seal.  2  Story's  Equity, 
Sec.  1501;  1  Daniel's  Chancery  Practice,  134;  Story's  Equity 
Pleadings,  Sec.  235;  Angell  &  Ames,  Sec.  676.  While 
there  are  few  cases  adjudicating  directly  that  a  bill  of  dis- 
covery  may  be  maintained  against  a  corporation,  such  bills 
are  frequently  filed,  and  the  absence  of  any  decision  that  they 
will  not  lie,  leads  strongly  to  the  inference  that  the  practice 
40 
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generally  accepted  is  correct.  JSevans  v.  Turripike  Co,j  10 
Barr.  174. 

Admitting  to  its  fullest  extent  that  a  bill  for  an  account 
cannot  be  sustained  in  every  case  where  an  action  of  assump- 
sit would  lie,  we  do  not  think  it  follows  that  such  a  bill  may 
not  be  filed  where  this  action  will  also  lie,  in  cases  where  the 
accounting  is  such  that  it  cannot  readily  be  had  before  a  juiy. 
An  account  of  profits  made  by  the  infringement  of  a  patent, 
requiring  as  it  usually  does,  a  careful  investigation  of  defend- 
ant's books,  and  inquiries  into  collateral  matters,  is  eminently 
of  this  description. 

The  bar  of  the  statute  of  limitations  is  not  available  as  a 
defense  here;  granting  that  the  limitation  imposed  by  the 
act  of  1870  was  repealed  by  the  adoption  of  the  revised 
statutes.  Sec.  5596,  which  repeals  all  prior  acts  "any  portion 
of  which  is  embraced  in  any  section  of  said  revision."  We 
think  the  action  in  this  case  is  saved  by  Sees.  5597  and  5599, 
the  former  of  which  provides  that  the  repeal  of  prior  acts 
"  shall  not  affect  any  right  accrued  before  the  repeal,  but  all 
rights  under  the  repealed  acts  shall  continue,  and  may  be  en- 
forced in  the  same  manner  as  if  said  repeal  had  not  been 
made.  It  is  believed  to  be  a  general  rule  that  acts  of  limit- 
ation will  be  construed  to  operate  prospectively  only,  unless 
the  contrary  intention  clearly  appears.  Harrison  v.  Metz^ 
17  Mich.  377;  WathinsY,  Haight,  18  Johns.  138;  Murray 
V.  GihsoUj  15  How.  421.  In  this  view  it  is  unnecessary  to 
discuss  the  mooted  question,  whether  by  the  repeal  in  the 
absence  of  federal  legislation,  an  action  for  the  infringement 
of  a  patent  is  barred  by  the  State  statute,  or  is  subject  to  no 
limitation  at  all. 

An  order  will  be  entered  overruling  the  demurrer. 
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EISEMAN  V.  JI/DAH  bt.  al. 

CiBOurr  CouBT — Westebn  Dibtrict  of  Tennesseb — Feb- 

EUABT  23,  1877. 

LIFE    TSBTTBASOE OHANGB    OF    BENEFI0IABIE8 — ^ALLOWANCE    OF 

OF   TIMS  FOB   SUOH   PUBFOSE. 

• 

1.  If  a  policy  be  payable  to  the  wife  of  the  assured  at  his  death,  she 
being  then  living  but,  if  not,  to  her  children,  and  a  proviso  be  inserted 
"  that  in  case  of  the  decease  of  the  wife  during  the  lifetime  of  the  assured, 
the  said  assured,  may,  at  his  option,  substitute  any  other  beneficiary  under 
this  policy" — such  substitution  must  be  made  upon  the  decease  of  the 
wife,  or  within  a  reasonable  time  thereafter.  After  the  date  fixed  for  the 
next  ensuing  payment  of  premium  it  cannot  be  made. 

2.  WnJi — PowEB  OF  Appointment. — ^The  power  thus  conferred  on  the 
assured  of  substitution  is  not  executed  by  a  bequest  in  his  last  will,  made 
a  year  after  the  death  of  the  wife,  in  which  the  attempt  is  made  to  give 
and  bequeath  the  policy  in  question,  with  three  others,  none  of  which 
were  a  part  of  his  personal  estate. 

The  facts  are  set  out  in  the  opinion. 

J.  0.  Pierce  and  jET.  F.  Dix^  for  A.  Jndah  et  aL 

Z.  (6  E.  Lehmcmj  for  the  guardians. 

Tbigg,  J. — This  is  a  controversy  over. a  portion  of  the 
proceeds  of  a  policy  of  insurance  on  the  life  of  one  Emanuel 
Ackerman,  issued  by  the  Globe  Mutual  Life  Insurance  Com- 
pany of  New  York,  October  19, 1870,  for  the  sum  of  $5,000, 
premiums  on  which  were  payable  semi-annually  on  the  12th 
days  of  October  and  April  in  each  year  during  the  life  of 
the  insured.  The  policy  was  payable  at  the  death  of  Acker- 
man  to  his  wife  Ellen,  if  then  living,  or,  if  not  living,  then 
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to  her  children;  with  the  proviso,  "that  in  case  of  the  de- 
cease of  the  wif(^  during  the  lifetime  of  the  assured,  the  said 
assured  may,  at  his  option,  substitute  any  other  beneficiary 
under  this  policy."  Ellen  Ackerman  died  in  the  year  1872, 
leaving  five  children,  to-wit:  Delia  and  Carrie,  the  issue  of 
a  previous  marriage,  and  Emma,  Kosa  and  Jacob,  the  issue 
of  her  marriage  with  the  insured.  The  three  latter  are 
minors,  and  their  regular  guardians,  B.  Eiseman  and  6.  H. 
Judah,  are  the  complainants  in  the  original  bill.  Delia,  now 
the  wife  of  Abram  Judah,  and  Carrie,  now  the  wife  of  Leo 
Judah,  are,  with  their  husbands,  complainants  in  the  cross- 
bill. Emanuel  Ackerman  died  October  15,  1873.  His  last 
will,  executed  October  11,  1873,  contains  this  clause:  "My 
life  being  assured  as  follows:  Globe  Mutual  Life,  of  Xew 
York,  $5,000;  Newark,  of  New  Jersey,  $5,000;  New  York 
Life,  $5,000;  Northwestern,  paid  up;  *  *  *  the  above 
amount  of  $15,000  and  over,  I  wish  divided  among  my  three 
children,  as  follows:  $5,000 — Emma  Ackerman,  five  thou- 
sand; $5,000 — Eosa Ackerman,  five  thousand;  $5,000 — Jacob 
Ackerman,  five  thousand ;  the  remainder  I  will  and  bequeath 
to  my  brother,  Jacob  Ackerman,  in  Germany,  the  sum  of 
$300 — three  hundred  dollars."  No  other  act  of  Ackerman, 
except  this  provision  of  the  will,  is  set  up  as  an  attempt  to 
execute  the  reserved  power  of  substitution  of  a  new  benefi- 
ciary under  the  Globe  policy.  The  policy  in  the  New  York 
Life  Insurance  Company  was  payable  "to  Ellen,  wife  of 
Emanuel  Ackerman,  and  children,  share  and  share  alike,  or 
their  legal  representatives."  The  policy  in  the  Mutual 
Benefit  Life  Insurance  Company  of  Newark  was  payable  to 
the  said  Ellen,  if  living;  but,  if  dead,  then  to  "their  chil- 
dren." The  policy  in  the  Northwestern  Mutual  was  payable 
to  "  Ellen  Ackerman,  his  wife,  and  his  children  by  her,  share 
and  share  alike."  The  defendants,  Delia  and  Carrie  Judah, 
have  received  their  two-fifths  share  of  the  New  York  Life 
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policy,  without  question  made  by  the  gnardians  of  the  minors. 
The  first  semi-annual  premium,  which  fell  due  after  the  death 
of  Ellen  Ackerman,  to-wit,  on  April  12,  1873,  was  paid  by 
Emanuel  Ackerman.  The  next  premium,  which  fell  due 
October  12,  1873,  was  paid  by  Abram  Judah,  on  behalf  of 
himself  and  his  wife,  Ackerman  being  then  ill,  and  upon  his 
dying  bed.  It  is  contended  by  the  guardians  of  the  minor 
children,  that  the  clause  of  the  will  above  referred  to  operated 
as  a  sufficient  appointment  of  a  new  beneficiary,  and  a  valid 
execution  of  the  ix)wer  of  appointment;  and  this  is  the 
question  now  to  be  considered. 

1st — Was  the  supposed  execution  of  the  power  of  appoint- 
ment, by  will,  interposed  in  time  to  affect  the  rights  of  the 
defendants,  if  otherwise  sufficient?  Although  the  cause  has, 
in  the  argument  of  counsel,  been  treated  as  a  case  of  an 
ordinary  power  of  appointment,  I  am  unable  to  determine 
this  question  with  reference  to  any  of  the  authorities  cited 
in  behalf  of  the  construction  contended  for  by  complainants. 
In  this  case,  Ackerman  had  not  the  slightest  personal  interest 
of  a  pecuniary  character  in  the  policy,  although  it  insured 
his  own  life.  The  rights  of  the  children  of  Ellen  Ackerman, 
as  beneficiaries  under  the  policy,  vested  immediately  upon 
her  death.  It  cannot  be  considered  that  there  was  even  a 
moment  of  time,  after  her  decease,  during  which  the  beneficial 
interest  in  the  insurance  was  in  want  of  an  object  on  which 
to  rest.  We  cannot  suppose  it  floating  aboat  in  wuhihusy 
waiting  for  a  person  or  an  object  upon  which  it  might  rest, 
to  be  supplied  by  the  act  of  Emanuel  Ackerman,  or  other- 
wise. All  the  authorities  upon  life  insurance  agree  that  the 
rights  of  the  children  of  the  wife,  in  such  cases,  become, 
upon  the  death  of  their  mother,  vested  rights  in  the  fullest 
sense  of  the  term.  This  is  not,  then,  a  case  in  which,  like 
most  cases  of  appointment  under  a  power,  no  reason  can  b*5 
assigned  for  an  immediate  execution  of  the  power,  so  that 
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the  whole  life-time  of  the  donee  of  the  power  is  allowed  fcr 
its  execution.  Here  there  are  reasons  for  a  prompt  execu- 
tion; for,  if  the  power  be  executed,  the  rights  under  the 
policy  already  existing  are  to  be  taken  away.  Within  what 
time,  then,  will  the  law  allow  the  act  of  Ackerman  to  take 
away  the  rights  thus  already  vested,  by  the  death  of  his  wife, 
in  her  elder  children?  This  period  cannot  be  indefinite. 
Justice  and  equity  require  that  the  power  thus  conferred 
shall  be  exercised  at  some  precise  tim3,  in  order  that  the  fact 
of  its  exercise  may  be  duly  made  known  to  all  persons  in- 
terested; and  no  further  latitude  can  be  allowed  to  the  donee 
of  the  power,  than  to  give  him  a  reasonable  time  within 
which  he  shall  act  under  it,  if  at  all.  This  reasonable  time 
may  well  be  the  period  ending  with  the  next  ensuing  pay- 
ment of  premium.  At  that  date  the  policy  will  lapse  by  its 
own  terms,  unless  a  new  premium  is  paid.  Such  payment 
will  continue  the  policy  in  force,  and  will  thus  be,  in  some 
sense,  the  making  of  a  new  contract.  The  beneficiaries  may 
well  wish  to  know  whether  the  policy  is  to  continue  in  force 
for  their  benefit,  or  whether  their  interest  is  to  cease.  If  the 
divestiture  of  their  rights  by  the  appointment  of  a  new 
beneficiary  could  be  accomplished  a  year  after  those  rights 
accrued,  it  might  equally  well  be  postponed  for  twenty  years, 
during  which  time  the  beneficiaries  might  pay  forty  semi- 
annual premiums,  instead  of  one,  as  in  this  case.  I  am  con- 
strained to  hold  the  provision  for  such  an  appointment,  "in 
case  of  the  decease  of  the  wife,"  to  mean  "  upon  the  decease," 
indicating  that  event  as  the  proper  time;  and  to  treat  the 
time  of  the  next  succeeding  payment  of  premium  as  the 
latest  hour  which  can  equitably  be  allowed  for  a  divestiture  of 
rights  theretofore  existing.  The  time  of  the  execution  of 
Ackerman's  will  was  too  late  for  the  appointment,  conceding 
that  the  provisions  of  the  will  were  otherwise  sujfficient. 
2d — But  I  do  not  construe  the  will  as  an  execution  of  the 
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power.  The  testator  treated  as  his  own  property  four  policies 
of  life  insurance,  all  which  belonged  to  the  children  of  his 
wife.  Two  of  them  were  in  law  the  property  of  his  own 
three  children,  and  in  the  two  others  the  defendants  were  also 
beneficiaries.  None  of  these  were  subject  to  his  bequest, 
yet  he  attempted  to  bequeath  them  all.  No  reference  is 
made  to  the  power  of  appointment  reserved  in  the  Globe 
policy.  It  is  true  that  policy  is  referred  to  by  name;  and, 
under  some  of  the  authorities,  a  plain  and  unambiguous  ref- 
erence to  the  subject  of  the  power  has  been  held  suflScient 
to  treat  the  devise  or  bequest  of  the  property  as  an  execution 
of  a  power  of  appointment.  But  in  all  cases  to  which  the 
attention  of  the  court  has  been  called,  the  intention  of  the 
testator  has  been  the  objective  point  of  inquiry  and  construc- 
tion. It  is  impossible  to  impute  to  this  testator  an  intention 
to  execute  this  power.  His  intention,  on  the  contrary,  clearly 
was  to  bequeath  this  particular  policy,  with  others,  as  a  part 
of  his  personal  estate.  This  controlling  intent  is  inconsist- 
ent with  any  idea  of  an  execution  of  the  power.  Without 
giving  any  other  construction  to  any  part  of  the  will,  the 
construction  contended  for  by  complainants  must  be  refused. 
These  considerations  render  unnecessary  any  reference  to 
the  other  legal  and  equitable  questions  raised  by  the  defend- 
ants. It  follows  that  the  defendants,  Abram,  Delia,  Leo  and 
Carrie  Judah  are  entitled  to  two-fifths  of  the  proceeds  of  the 
Globe  policy,  which  will  be  paid  to  them  by  the  guardians 
of  the  minors,  who  collected  the  same  under  decrees  made  in 
this  cause.  The  last  semi-annual  premium  paid  on  the  policy 
by  the  defendants,  and  the  costs  of  the  cause,  will  in  like 
manner  be  equitably  apportioned  between  the  parties. 

Tlie  editor  of  the  Central  Law  Journaly  June  80, 1870,  is  to  be  credited 
with  the  subjoined  note,  which  throws  additional  light  on  this  intricate 
subject. 

1st — This  case  presents  some  elements  of  an  estoppel,  and  possibly  the 
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Judgment  of  the  court  might  have  been  well  based  on  the  doctrine  of 
equitable  estoppel.  Irrespective  of  the  question  of  the  time  to  be  allowed 
the  insured  for  the  execution  of  the  power  of  substitution,  he  seems,  by 
the  payment  of  a  semi-annual  premium  after  the  death  of  his  wife,  with- 
out attempting  to  execute  the  power,  to  have  evinced  his  election  not  to 
execute  it.  If  it  was  in  reliance  upon  this  act  of  the  insured,  and  in  accept- 
ance of  the  benefits  thus  continued  to  them,  that  the  beneficiaries  made 
the  payment  of  the  last  premium,  they  might  clearly  have  relied  on  the 
doctrine  of  estoppel,  as  laid  down  by  Lord  Denman  in  Pickard  v.  Sean, 
6  Ad.  &  £1.  469,  and  applied  in  this  country  in,  among  other  cases  notably 
Degell  V.  Odell.  8  Hill,  215,  and  Decherd  v.  BlanUmy  3  Bneed,  873.  The 
principle  laid  down  in  Brant  v.  Va.  Coal  and  Iran  C7o.,  4  Cent.  L.  J.  181, 
and  the  accompanying  note,  demands  constructive  fraud,  "  either  in  the 
intention  of  the  party  estopped,  or  in  the  effect  of  the  evidence  which  he 
attempts  to  set  up,'*  as  a  necessazy  feature  of  equitable  estoppel.  Such 
constructive  fraud  will  be  found  in  the  attempt  here  made  to  claim  for 
the  children  of  the  testator  an  interest  in  the  policy  greater  than  that 
which  the  defendants  were  led  to  believe  existed  when  they  paid  the  last 
premium. 

2d — The  doctrine  of  vested  rights  in  the  privileges  secured  by  the 
policy  is  well  settled  in  favor  of  the  children  of  an  insured  wife.  Mr. 
May,  at  Section  392,  treats  of  their  rights  as  vesting  immediately  on  the 
delivery  of  the  policy,  and  says:  "Where  the  policy  is  issued  to  the 
wife,  payable  to  her,  or,  in  case  of  her  death  before  her  husband,  to  her 
children,  the  husband  cannot,  after  her  death,  surrender  the  policy  and 
take  out  a  new  one  for  his  own  benefit.  All  the  cases  proceed  on  the 
ground  that,  when  the  policy  is  issued  the  rights  are  vested,  and  cannot 
be  divested  without  the  consent  of  those  to  whom  they  are  secured."  The 
rights  of  children  so  vested  have  been  protected  by  the  courts  in  OotUd  v. 
Emerson,  99  Mass.  154;  Fraternal  Life  Co.  v.  Ablegate,  7  Ohio  St.  292; 
Chapin  v.  Fellowes,  36  Conn.  182,  and  Continental  Life  Co.  v.  Palmer, 
(Conn.)  5  Ins.  Law  J.  307. 

8d— Ko  case  has  heretofore  been  reported  where  the  policy,  as  in  this 
case,  contained  an  express  provision  for  a  divestiture  of  vested  rights  by 
a  change  of  beneficiaries.  In  respect  of  this  question,  the  principal  case 
is  one  of  first  impression.  The  insured  husband  was  allowed,  af^er  the 
death  of  his  wife,  to  change  the  beneficiary,  in  Gamhs  v.  Covenant  Life 
Ins,  Co.,  50  Mo.  44;  but  this  was  where  no  rights  had,  by  the  death  of 
the  wife,  vested  in  children  or  others.  So  in  Roberts  v.  Roberts,  64  N.  C. 
695,  the  court  sustained  a  by-law  of  the  insurer,  allowing  the  insured,  to 
appoint  an  executor  to  disburse  the  proceeds  to  the  beneficiaries,  a  pro* 
ceeding  in  aid  rather  than  in  avoidance  of  vested  rights.  And  in  Eng- 
land, where  under  the  Friendly  Societies*  Act  it  was  the  custom  for  the 
insured  member  to  nominate  a  beneficiary,  and  he  had  power  to  revohc- 
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his  nomination  and  make  a  new  one,  this  was  allowed  because  of  the 
existing  and  continuing  ownership  of  the  member  over  his  own  policy 
during  his  life.  See  Bunyon  on  Life  Assurance,  151-158.  The  court,  in 
the  principal  case,  in  suggesting  that  the  insured  might  make  such 
change  at  the  tinie  of  paying  an  annual  premium,  has  doubtless  gone  as 
far  toward  allowing  an  arbitrary  divestiture  of  rights,  once  Tested  under 
the  contract,  as  any  court  would  feel  authorized  to  go. 

4th — ^The  court  has  followed  the  main  current  of  the  authorities  in 
looking  to  the  whole  of  the  will,  in  order  to  discover  the  testator's  inten- 
tion, if  any  existed,  of  executing  the  power.  The  general  rule  is  well 
known,  that  in  construction  of  a  will  the  intention  of  the  testator  is  to 
govern,  as  gathered  from  all  parts  of  the  will.  1  Redf.  on  Wills,  431-484; 
Allison  V.  Chanej/y  ante,  v.  4,  p.  289.  The  same  rule  is  applied  when  the 
question  is,  whether  a  power  has  been  executed  by  the  will.  In  Sugden 
on  Powers,  869,  et  seq.,  many  cases  are  collected,  showing  that  Lord  Al- 
TAiffL£Y,  Sir  William  Qrant,  and  other  chancellors,  have  laid  it  down 
repeatedly  and  uniformly  that  "it  was  always  a  question  of  intention 
whether  the  party  meant  to  exercise  the  power  or  not.*^  (Page  872.)  In 
4  Kent's  Com.  885,  the  rule  is  announced  that,  if  construction  can  be 
given  to  the  will  without  taking  it  as  an  execution  of  the  power,  it  will 
not  be  so  taken  in  doubtful  cases ;  and  this  is  the  rule  approved  by  Mr. 
Perry  in  his  work  on  Trusts,  §  511,  c,  (2d  edition).  The  precise  question 
is,  can  any  other  intention  than  that  of  executing  the  will-power  be  im- 
puted to  the  testator  ?  Bradish  v.  Oibbs,  8  Johns.  Ch.  551 ;  Blagge  v.  Miles, 
1  Story,  446.  So  it  will  be  found  that  in  all  the  leading  cases  on  the  sub- 
ject, the  courts  have  been  astute  to  first  discover,  and  then  be  guided  by, 
the  intention  of  the  testator  as  to  an  execution  of  the  power.  For 
example,  in  Oroft  v.  Slee,  4  Ves.  Jr.  60,  the  Master  of  the  Rolls  found,  on 
examination,  no  intention  apparent  from  the  will  to  execute  the  power  of 
appointment,  and  so  the  power  was  held  not  to  be  executed.  A  similar 
conclusion  was  reached  in  Pomfret  v.  Perring,  5  De  Gex,  M.  &  G.  775. 
A  late  and  leading  American  case  is  White  v.  Hicks,  88  N.  Y.  888,  where 
the  rule  is  clearly  stated,  and  is  illustrated  by  reference  to  many  cases. 
There,  the  court  construed  the  whole  will  together  in  the  light  of  extra- 
neous circumstances,  which  were  looked  to  as  evidence,  not  of  what  was 
the  testator's  intention  in  the  will,  but  of  what  influences  may  have  swayed 
the  testator.  Applying  the  rule  above  cited,  the  result  is  reached  in  this 
case  that  an  intention  existed  to  execute  the  power.  But  it  is  apparent  in 
all  the  cases  that  the  court  always  follows  this  rule  as  a  polar  star,  let  it 
lead  in  whichever  direction  it  may. 

5th — A  singular  and  important  case,  in  which  a  slightly  difilerent  aspect 
of  the  question  of  execution  of  a  power  is  presented,  is  Cooper  v.  Martin, 
8  Ch.  Appeal  Cases,  47.  It  is  worthy  of  attention  in  connection  with  the 
principal  case,  inasmuch  as,  like  it,  it  treats  of  the  time  within  which  a 
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power  should  be  executed,  and  uses  a  similar  argument  ah  ineonvenienti. 
A  power  of  appointment  was  to  be  exercised  within  a  certain  period  of 
time.  The  donee  of  the  power  within  that  period  executed  her  deed-poll, 
making  an  appointment  under  the  power,  but  reserving  a  power  of  revo^ 
cation,  and  afterwards,  and  by  her  will,  executed  still  within  the  pre- 
scribed period,  she  made  another  appointment  in  distinct  terms.  But  she 
died  after  the  time  had  expired,  and  it  was  held  that  the  will,  not  taking 
effect  till  her  death,  had  no  power  to  effect  a  revocation  of  the  appoint- 
ment by  deed,  or  to  make  a  new  appointment.  Lord  Caibks,  L.  J.,  said: 
*'  The  power  given  to  the  widow  was  to  be  exercised  by  her  before  the 
youngest  son  attained  twenty-five.  The  reason  for  this  appears  obvious 
on  the  face  of  the  will.  The  residuary  personal  estate  was  to  be  dis- 
tributed at  that  time ;  and,  although  the  life  estate  of  the  widow  in  Pain's 
Hill  might,  as  to  it,  postpone  the  sale  and  distribution  to  a  later  period, 
it  was  clearly  in  the  highest  degree  desirable  that  at  the  period  when  the 
residuary  estate  should  become  divisible  the  children  of  the  testator  should 
know  definitely  what  were  their  vested  and  transmissible  rights  in  all  his 
property.  The  time  within  which  an  appointment  was  to  be  made  by 
the  widow  was,  therefore,  in  my  opinion,  not  a  matter  of  form,  but  of  the 
substance  and  essence  of  the  power."  And  Sir  John  Roi/t,  L.  J.,  said : 
**The  will  would  not  operate  as  any  such  execution  of  the  power  till  the 
widow's  death.  It  is  nothing  that  the  will  bears  date  within  the  time. 
It  was  intended  to  be  ambulatory,  and  the  law  must  assume  that  the 
donee  of  the  power  did  not  intend  that  it  should  operate  as  an  execution 
of  the  power  till  her  death."  This  accords  with  the  doctrine  of  Redfield 
on  Wills,  379,  that  a  will  takes  effect  only  at  the  death  of  the  testator, 
and  speaks  from  thence.  But  a  contrary  opinion  was  advanced  by  Chan- 
cellor CooPEB,  of  Tennessee,  in  WiUiams  v.  Corson,  2  Gent.  L.  J.  520, 
where  it  was  held  that  the  will  of  an  insured,  disposing  of  his  own 
life  policy,  although  **not  practically  operative  until  after  death,"  yet  had 
the  effect,  under  the  statutes  of  Tennessee,  to  so  dispose  of  the  policy 
prior  to  the  death  as  to  cut  off  the  rights  of  his  wife,  which  would  other- 
wise have  been  called  into  existence  by  the  force  of  the  statute  at  the 
time  of  his  death.  This  was  upon  the  theory  that,  **  it  is  the  execution  in 
life  that  gives  effect  to  a  wiU  or  deed,  and  the  time  when  the  donee  goes 
into  possession  or  reaps  the  actual  benefit,  is  a  mere  incident'* 
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THE  MAGGIE  JONES. 

DiSTBIOT    COUBT EaSTEBN    DiSTBICT    OF   MICHIGAN MaBCH 

12,  1877. 

AMENDMENT   OF   LIBEL — DISCHABOB   OF   SUBBTY. 

1.  If  a  libel  is  amended  by  adding  a  co-libellant,  this  does  not  dis- 
charge the  surety  on  the  stipulation. 

2.  Tasihg  Collatebal  Secubity — Stay  op  Suit — Discharge  of 
Stjbety. — ^After  commencement  of  suit  and  seizure  and  bonding  of  the 
vessel  libellants  took  notes  and  mortgages  of  the  owners,  payable  at  dif- 
ferent times  within  six  months,  as  collateral  security :  Held^  that  this  did 
not  operate  to  arrest  or  stay  the  suit,  nor  was  the  surely  discharged. 

Libel  for  towage  by  the  tug  E.  M.  Peck,  which  boat  libel- 
lants owned.  John  P.  Clark,  the  respondent,  was  surety 
upon  the  stipulation  to  answer  judgment.  The  original  libel 
was  filed  in  one  name  only  and  the  stipulation  of  surety  was 
given  to  answer  this  libel,  and  "  to  abide  the  result  of  said 
cause."  After  seizure  of  the  schooner  libellants  received  from 
the  owner  of  the  schooner  promissory  notes  covering  the 
claim  as,  also,  other  claims  against  her,  the  payment  of 
which  was  secured  by  a  mortgage  upon  the  schooner.  The 
notes  and  mortgage  were  given  as  collateral  security  only 
for  the  claims  and  not  in  payment  or  extinguishment,  it 
being  understood  that  the  lien  upon  the  schooner  should 
remain  in  full  force.  The  draft  which  was  the  basis  of  the 
libel  was  not  surrendered.  Respoudent  knew  nothing  of 
this  last  transaction.  The  first  note  was  paid,  the  others 
were  not.  In  May,  1875,  the  schooner  was  seized  under  the 
mortgage  but  was  released  with  the  knowledge  of,  and  with- 
out objection  from,  respondent.     At  the  same  time  a  bill  of 
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Bale  of  the  schooner  was  made  to  respondent  to  secure  him, 
amongst  other  things,  against  this  liability  on  the  stipula- 
tion, and  the  schooner  went  into  his  possession. 

The  stipulation  of  respondent  covered  other  claims  be- 
sides this;  he  ]iad  paid  all  decrees  against  him  in  all  cases 
against  the  schooner  except  this  one;  had  been  subrogated  to 
the  rights  of  these  libellants,  and  had  an  execution  issued 
under  which  the  schooner  was  seized.  The  bill  of  sale  was 
given  to  effect  her  release,  as  well  as  upon  that  under  the 
mortgage.  The  seizure  under  the  execution  was  prior  to  the 
seizure  under  the  mortgage.  The  vessel  in  twenty  days 
thereafter  was  libelled  in  Buffalo  and  sold,  and  respondent 
lost  all  security  he  might  have  had  under  his  bill  of  sale. 

E.  E.  Kanej  for  libellant. 

jET.  C.  WisneTy  for  respondent. 

Bbown,  J. — After  the  stipulation  in  this  case  was  filed,  the 
libel  was  amended  by  adding  the  name  of  Bradley  as  co- 
libellant,  he  having  been  part  owner  of  the  tug  at  the  time 
the  services  were  performed.  It  is  insisted  that  this  dis- 
charged the  surety  upon  the  stipulation.  This  position  is 
untenable.  I  regard  it  as  settled  by  the  case  of  Newell  v. 
Norton^  3  Wall.  257,  that  the  undertaking  of  the  surety  is 
practically  co-extensive  with  the  liability  of  the  vessel  in  that 
particular  action,  and  subject  to  any  amendment  which  the 
court  has  power  to  make.  This  power  is,  however,  so  far 
limited  that  the  name  of  one  sole  libellant  can  not  be 
changed  for  that  of  another,  however  the  cause  of  action 
might  remain  unchanged,  as  where  a  mistake  had  been  made 
in  the  name  of  the  owner  of  a  tug.  The  Detroit^  Brown's 
Admiralty,  141.  Still  more  clearly  would  the  amendment 
be  beyond  the  power  of  the  court,  where  a  new  cau&e  of 
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action  was  introduced.  It  was  ujwn  this  ground  that  it  was 
held  hy  the  Supreme  Court  of  this  State,  in  Evera  v.  Sager^ 
28  Mich.  47,  that  the  sureties  upon  the  appeal  were  dis- 
charged. Regarding  this,  the  court  oLsen^e  (p.  52):  "If 
the  court  had  possessed  the  power  to  order  or  allow  such  an 
amendment,  irrespective  of  the  stipulations  of  the  parties, 
the  sureties  would  have  been  hound  by  its  action,  because 
their  obligations  must  be  understood  as  contemplating  a  pos- 
sible exercise  of  such  power."  See,  also,  The  Harmony^  1 
Gall.  123.  The  addition  of  a  new  party,  or  indeed  any  other 
amendment  which  the  court  has  power  to  make  in  the  orig- 
inal action,  has  usually  been  held  not  to  affect  the  undertak- 
ing  of  a  surety.  The  King  v.  Holland^  4  T.  E.  457;  Mer- 
rick V.  Greeley,  10  Mo.  106;  Miller  v.  Clark,  8  Pick.  412; 
Bally.  CUfflin,  5  Pick.  206;  Seelyy.  Brown,  14  Pick.  117. 
In  the  case  of  Fullerton  v.  Campbell,  25  Penn.  St.  345, 
where  additional  plaintiffs  were  added  after  an  appeal  by  de- 
fendant from  an  award  of  arbitrators,  and  a  scire  facias  was 
sued  out  on  the  recognizance,  reciting  a  suit  in  the  names  of 
the  plaintiff,  including  those  added  after  the  appeal,  it  was 
held  fatal  to  a  recovery.  This  was  an  action  of  trespass  vi 
et  amiis  at  common  law,  and  it  may  be  well  said  that  the 
surety,  while  responding  for  the  trespass  of  one,  might  not 
have  been  willing  to  answer  for  that  of  three.  The  particu- 
lar character  of  the  trespass  does  not  appear  in  the  report, 
and  hence  it  is  impossible  to  say  whether  the  cause  of  action 
was  in  fact  changed  by  the  amendment;  if  it  were  a  mere 
correction  pf  a  mistake  (as  in  the  present  case  the  failure  to 
name  all  the  owners  of  the  tug),  the  case  is  in  conflict  with 
a  great  weight  of  authority;  if  it  were  practically  the  intro- 
duction of  a  new  cause  of  action,  it  is  inconsistent  with  none 
of  the  cases  above  cited.  In  the  light  of  these  opinions,«I 
do  not  regard  it  as  controlling  the  determination  of  the 
question  of  the  case  under  consideration. 
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Were  the  question  an  original  one,  I  should  feel  strongly 
inclined  to  hold  that  the  taking  of  the  notes  and  mortgage 
of  the  owner  of  the  vessel,  even  as  collateral  security, 
operated  to  extend  the  time  for  payment  of  the  claim;  but  I 
find  the  rule  to  be  too  well  settled  the  other  waj  to  be  now 
disturbed.  There  is  a  distinction  taken  in  the  books,  be- 
tween the  cases  where  the  notes  are  received  as  conditional 
payment  and  those  where  they  are  taken  as  collateral 
secnrity.  In  the  former,  the  note  clearly  operates  as  an 
extension  of  time  for  the  payment  of  the  original  debt;  in 
the  latter,  it  is  regarded  as  strictly  collateral,  as  much  so 
as  if  the  security  were  taken  upon  the  property  of  a  third 
party,  and  for  an  entirely  different  consideration.  The 
leading  case  upon  this  point  is  that  of  the  United  Stntes 
V.  Hodge^  5  How.  282,  which  was  an  action  brought  against 
the  sureties  on  a  bond  given  to  secure  the  faithful  perform- 
ance of  the  duties  of  paymaster.  The  paymaster,  being  in 
arrears,  executed  a  mortgage  to  the  United  States,  of  real 
and  personal  estate,  to  secure  the  payment  of  such  sum, 
not  exceeding  $65,000,  as  should  be  found  due  him  on  settle- 
ment, the  payment  to  be  made  after  the  expiration  of  six 
months  from  the  giving  of  the  mortgage.  The  court  held 
that  though  the  mortgage  could  not  be  enforced  until  after 
six  months  from  its  date,  yet  its  acceptance  by  the  govern- 
ment had  no  effect  upon  the  liability  of  the  sureties  upon 
the  bond,  inasmuch  as  it  was  a  collateral  security;  that, 
there  being  no  provision  in  the  mortgage  that  it  should  sus- 

« 

pend  the  legal  remedy  on  the  bond,  it  could  not  be  success- 
fully contended  that  it  could  have  this  effect;  that,  to  discharge 
a  surety,  the  giving  of  time  must  act  upon  the  instrument 
indorsed  by  him,  and  that  no  suspension  of  remedy  upon  the 
bond  can  be  implied  from  the  time  limited  in  the  collateral 
security  for  the  payment  of  the  sum  found  due. 

All  the  earlier  authorities  upon  this  point  are  reviewed 
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and  criticised  in  the  case  of  Austin  v.  CurtiSy  31  Vt.  64,  in 
which,  in  a  very  elaborate  opinion,  the  conrt  held,  overruling 
two  prior  cases  in  the  same  State,  that  no  agreement  to  delay 
the  collection  of  an  overdue  debt  is  implied  from  a  receipt 
by  the  creditor  from  the  principal  debtor  of  a  note  or  other 
obligation  not  yet  due,  merely  as  collateral  therefor.  Pring 
V.  Clarkson^  1  B.  &  C.  14;  Twopenny  v.  Young ^  3  B.  &  C; 
EVwood  V.  Deifendorfy  5  Barb.  405;  Day  v.  Lealj  14  Johns. 
404;  Ernes  v.  Widdowson,  4  C.  &  P.  151. 

While,  without  explanation,  I  should  be  strongly  inclined 
to  hold,  in  view  of  the  ordinary  course  of  business  upon  the 
lakes,  that  the  taking  of  a  note  for  a  claim  of  this  kind  was 
conditional  payment,  I  am  precluded  from  that  conclusion 
here  by  the  express  terms  of  the  stipulation.  As  the  taking 
of  these  notes  then  did  not  suspend  the  prosecution  of  the 
original  suit,  and  as  the  mere  failure  to  press  the  suit  with 
expedition  can  not  be  pleaded  by  the  surety  in  discharge  of 
his  obligation,  it  results  that  this  defense  can  not  be  sus- 
tained. Irrespective  of  this,  it  is  at  least  doubtful  whether 
the  taking  of  a  bill  of  sale  after  the  vessel  had  been  seized 
upon  this  mortgage,  to  secure  him  for  signing  the  stipula- 
tion, would  not  be  such  a  ratification  of  the  extension  as  to 
continue  the  liability  of  the  surety. 

A  decree  will  be  entered  for  the  libellants  for  the  amount 
of  their  claim  and  interest 
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WM.    BUCHTEL  v.   THE   MASON   LUMBER   CO. 
CiBcurr  Court — Westebn  District  of  Michigan — 1877. 

CONTRACT    OF     SALE,     WRITTEN EVIDENCE    TO     VARY PAROL 

WARRANTY,    GUARANTY LICENSE    TO    REMOVE   AS    CONSIDER- 
ATION  THEREFOR. 

1.  Where  a  parol  warranty  is  made  at  the  time  of  a  written  contract  of 
sale,  in  the  absence  of  fraud  or  mistake,  such  a  fact  cannot  be  shown,  if 
it  Taries,  contradicts  or  adds  to  the  written  contract 

2.  Where  there  was  a  contract  in  writing  to  sell  pine  lands  but  a  pro- 
hibition of  removal  of  the  timber,  and  a  third  party  guaranteed  the  paj- 
ments  stipulated  in  the  contract,  and  upon  so  doing  permission  was  given 
to  enter  upon,  cut  and  remove  the  timber:  ffeld^  that  the  license  to  re- 
move the  timber  was  the  consideration  for  the  guaranty,  and  to  permit  a 
parol  warranty  of  the  amount  of  timber  to  be  shown  as  the  consideration 
would  be  improper. 

8.  A  breach  of  warranty  is  not  a  good  defense  in  such  case  if  its  pur. 
pose  be  to  set  up  a  partial  failure  of  consideration,  unless  the  defendant 
can  maintain  a  cross  action  for  the  same. 

The  facts  are  fully  stated  in  the  opinion. 

Taggart^  Simovds  cfe  Fletcher  and  D.  D.  nughe%^  for 
plaintiff. 

Smithy  Niina  <&  Irwrn,  Eggleston  cfe  Kleinhaua^  and  E. 
A.  StorrSy  for  defendant. 

WiTHEY,  J. — The  questions  presented  by  the  motion  for  a 
new  trial  in  this  case  are  purely  legal  ones.  Evidence  offered 
by  defendant  was  not  admitted,  and  as  it  constituted  the  sole 
ground  of  defense,  a  verdict  was  rendered  for  the  plaintiff. 
Error  in  excluding  the  offered  evidence  is  the  sole  ground  of 
the  motion. 
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That  the  verdict  operates  as  a  hardship  upon  defendant  is 
apparent,  and  in  such  cases  a  court  naturally  seeks  for  some 
lawful  way  to  afford  relief.  The  evidence  rejected  at  the 
trial,  was  defendant's  offer  to  prove  a  parol  contract  of  war- 
ranty by  plaintiff,  made  contemporaneous  with  the  written 
contract  of  guaranty  made  by  defendant  to  plaintiff.  The 
facts  developed  at  the  trial  and  the  manner  in  which  the 
question  arose  will  appear  from  a  statement  of  the  case. 
September  23,  1874,  plaintiff  contracted  in  writing  to  sell  to 
the  Big  Bapids  Improvement  and  Manufacturing  Co.,  a  cor- 
poration doing  business  at  Big  Bapids,  Michigan,  of  which 
Stephen  Bronson  was  vice-president  and  agent,  eight  descrip- 
tions of  land,  comprising  six  hundred  eighty-one  and  85-100 
acres,  and  to  give  conveyance  after  full  payment  of  the  pur- 
chase price.  The  Big  Eapids  Improvement  and  Manufac- 
turing Company  agreed  to  pay  therefor  $12,273.84  as  follows: 
$3,068.46,  January  1,  1875,  with  interest,  and  the  balance  in 
three  equal  annual  installments,  the  first  thereof  on  tlie  23d 
day  of  September,  1875,  with  interest,  etc.  The  contract 
contained  this  stipulation,  viz.:  "No  timber  is  to  be  cut  or 
removed  from  said  land  without  the  written  permission  of 
first  party  endorsed  on  this  contract; "  Buchtel,  the  plaintiff, 
being  the  party  of  the  first  part.  It  may  be  assumed  that 
the  object  of  the  purchase  was  mainly  the  timber  supposed 
to  be  on  the  land;  this  we  think  is  apparent  from  the  terms 
of  the  guaranty  subsequently  given  by  defendant,  and  which 
formed  the  subject  of  this  suit. 

On  the  25th  of  September,  two  days  after  the  date  of  the 
contract,  Bronson  and  Buchtel  were  at  Muskegon,  Michigan, 
and  the  following  instrument  of  guaranty  was  executed,  by 
which  the  Big  Kapids  Improvement  and  Manufacturing  Com- 
pany assigned  said  land  contract  to  the  Mason  Lumber  Com- 
pany, defendant  in  this  suit,  and  the  latter  Company,  which 
is  a  corporation  doing  business  at  Muskegon,  of  which  Lyman 
41 
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•  

G.  Mason  is  president  and  agent,-  guaranteed  payment  to 
Buchtel  of  the  purchase  price  of  the  land,  Buchtel  joining 
in  the  instrument  for  the  purpose  of  giving  permission  to 
enter  upon  the  lands,  and  cut  and  remove  timber  therefrom. 
The  instrument  is  as  foUows: 


**  MusKEOON,  Mich.,  Sept.  25, 1874 

'*  In  consideration  of  the  sum  of  one  dollar,  the  receipt  of  which  is 
hereby  acknowledged,  by  the  Big  Rapids  Imp.  and  Manufg  Co.,  and  for 
other  valuable  considerationB,  the  Big  Rapids  Imp.  and  ManoTg  Co. 
hereby  assigns  the  contract  hereto  attached,  of  date  Sept.  25,  1874,  be- 
tween William  Buchtel,  of  Akron,  Ohio,  and  said  Big  Rapids  Imp.  and 
Manufg  Co.  The  said  Buchtel  hereby  assenting  to  this  assignment  with 
the  understanding  that  said  Mason  Lumber  Co.  hereby  guarantees  the 
payments  as  stipulated  in  said  contract,  upon  which  guaranty  permission 
is  hereby  given  to  enter  upon,  cut  and  remove  the  timber  upon  the  lands 
embraced  in  said  contract  hereto  attached.  It  being  understood  and 
agreed  that  as  fast  as  the  timber  is  cut  and  removed  from  said  land  or  any 
part  thereof,  the  purchase  price  shall  be  due  and  payable,  that  is  to  say, 
for  all  said  land  which  may  be  cut  before  the  23d  day  of  Sept,  1875,  the 
full  purchase  price  shall  be  paid  on  that  date." 

Signed,  *'Big  Rapids  Imp.  and  M'fg  Co.,  by  S.  Bronson,  Vice-Presi- 
dent" "William  Buchtel." 

**  Mason  Lumber  Co.,  by  Thob.  Munbob,  Sec^y.' 


>f 


The  suit  was  upon  this  guaranty.  Plaintiff  to  prove  his 
case,  read  in  evidence,  the  land  contract  of  Sept.  23, 1874, 
between  himself  and  the  Big  Rapids  Imp.  and  Mfg.  Co.; 
the  assignment  thereof,  which,  though  the  Mason  Lumber 
Co.  is  not  named  as  the  assignee  therein,  was  treated  as 
the  assignee;  the  guaranty  of  defendant  and  plaintiff's  per- 
mission therein  contained  that  the  timber  on  the  lands  de- 
scribed in  the  contract  might  be  cut  and  removed;  also,  a 
stipulation  filed  in  the  cause  admitting  that  the  timber  on 
the  contract-lands  was  all  cut  and  removed  in  1874  and  1875, 
prior  to  the  commencement  of  this  suit  and  prior  to  Sept 
23,  1875;  and  lastly  a  judgment  with  the  records  and  files  in 
a  suit  in  this  court  brought  by  plaintiff  against  defendant 
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upon  said  guaranty,  to  recover  the  first  installment  of  the 
purchase  price  of  said  lands,  stipulated  in  said  land  contract 
of  Sept  23,  1874,  of  $3,068.46,  and  interest  due  Januaiy  1, 
1875,  and  in  which  suit  plaintiff  recovered  judgment. 

In  that  suit,  defendant,  under  the  plea  of  the  general  issue, 
gave  notice  and  offered  proof  as  appears  by  the  records  and 
files  in  the  case,  of  <<  false  and  fraudulent  representations, 
undertakings  and  promises"  by  plaintiff  in  procuring  the 
guaranty — and  the  referee  who  tried  the  case  found  there 
were  no  fraudulent  representations,  hence  such  judgment 
was  offered  and  received  as  res  judicata  on  the  question  of 
alleged  fraud  on  the  part  of  plaintiff  in  connection  with  the 
instrument  of  guaranty. 

Plaintiff  claimed  the  judgment  was  also  resjttdioata  upon 
the  question  of  warranty  interposed  in  this  suit  by  way  of 
defense,  but  we  held  that  the  referee  did  not  decide  that 
question,  and  therefore  limited  the  effect  of  the  former  suit 
to  the  question  of  fraud. 

In  the  present  suit  defendant,  by  way  of  notice,  has 
pleaded  as  a  defense  to  the  action,  that  plaintiff,  knowing  the 
inducement  for  defendant's  executing  the  guaranty,  was  to 
obtain  the  amount  of  timber  which  was  represented  to  be  on 
said  lands,  viz.:  5,700,000  feet,  and  to  induce  defendant  to 
make  said  guaranty,  warranted  that  said  representations  were 
true,  and  that  said  lands  would  yield  5,700,000  feet  of  mer- 
chantable pine,  whereas  they  only  yield  1,100,000  feet;  by 
reason  of  which  representations  and  warranty  by  plaintiff, 
defendant  was  induced  to,  and  did  execute  said  guaranty, 
which  representations  were  untrue,  etc.,  by  reason  whereof 
defendant  has  sustained  damages,  which  he  will  recoup  in 
this  action,  etc. 

Under  this  notice  defendant  then  offered  to  prove,  by 
Stephen  Bronson,  that  at  the  time  of  the  execution  of  said 
contract  of  guaranty — plaintiff,  by  parol,  warranted  to  de- 
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fendant  that  there  were  5,700,000  feet  of  pine  timber  on  said 
lands.  For  the  purpose  of  proving  such  warranty,  defend- 
ant offered  to  show  by  the  witness,  that  the  written  assign- 
ment by  the  Big  Rapids  Improvement  and  Mannfactoring 
■Company  of  said  land-contract  to  defendant,  was  intended, 
only  as  security — that  the  leading  inducement  for  defendant's 
guaranty  was  the  quantity  of  timber  represented  as  being  on 
said  lands;  and  further  offered  in  evidence  a  plat  of  said 
lands,  upon  the  particular  descriptions  of  wliich  were  figures 
indicating  the  quantity  of  timber  thereon,  aggregating 
5,700,000  feet,  and  offered  to  prove  that  said  plat  was 
present  at  the  time  of  the  negotiations,  was  used  to  show  the 
quantity  of  timber  on  the  lands — that  said  plat  belonged  to 
plaintiff  and  constituted  his  representations.  But  it  was  con- 
ceded that  the  plat  had  not  been  in  plaintiff's  possession  for 
a  year  or  more,  and  that  Bronson  produced  it  on  the  occasion 
of  said  negotiations,  and  that  the  figures  on  the  plat  had  been 
changed  since  it  left  plaintiff's  possession.  Defendant  also 
offered  to  prove  the  actual  quantity  of  timber  upon  said 
lands  at  the  date  of  the  contract  of  guaranty. 

We  held  the  evidence  not  admissible,  upon  the  well  settled 
rule  that  parol  contemporaneous  evidence  cannot  be  allowed 
to  contradict,  add  to,  or  vary  the  terms  of  a  valid  written  in- 
strument, and  that  the  evidence  offered  would,  if  admitted, 
both  contradict  and  vary  the  written  contract  of  guaranty. 

Because  of  «uch  ruling  this  motion  has  been  made  for  a 
new  trial,  and  it  is  urged :  first,  that  as  a  contract  of  warranty 
need  not  be  in  writing,  parol  evidence  of  such  contract  is 
admissible,  and  especially  if  the  warranty  constitutes  or  is  a 
part  of  the  consideration  fpr  the  written  contemporaneous 
contract:  second,  that  it  is  competent  for  the  purpose  of 
showing  the  consideration  upon  which  the  contract  of 
guaranty  was  made,  and  that  there  has  been  a  failure  of  con- 
sideration. 
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The  anthorities  upon  both  sides  have  been  very  fully  pre- 
sented by  learned  counsel,  and  examined  and  considered. 
Were  they  not  so  numerous,  we  should  take  pleasure  in  giv- 
ing  an  analysis  of  and  our  views  upon  them.  We  have  not 
the  time  now,  inasmuch  as  an  early  decision  is  desired,  before 
the  time  shall  expire  for  filing  a  supersedeas  bond  on  fk  writ 
of  error  to  the  Supreme  Court,  should  either  party  desire  a 
review.  , 

We  understand  the  law  to  be  well  settled  that  where,  from 
the  nature  of  the  instmment  and  what  it  contains,  the  whole 
contract  must  be  presumed  to  have  been  reduced  to  writing, 
parol  proof  cannot  be  given  of  what  was  said,  or  of  any  oral 
agreement  made  previously  or  at  the  same  time,  which 
would  have  the  effect  to  contradict,  add  to,  or  vary,  the  writ- 
ten contract,  the  presumption  being  in  such  cases  that  the 
writing  contains  the  entire  agreement  of  the  parties  as 
finally  concluded  between  them,  and  they  are  estopped  from 
denying  it.  This  rule  does  not,  however,  prevent  the  parties 
from  showing  fraud  in  securing  the  contract.  1  Greenleaf 
Ev.  Sec.  275 ;  Van  Ostrand  v.  Heed,  1  Wend.  424,  431 ; 
Mumford  v.  McPherBon,  1  Johnson  R.  414;  India  Rubber 
Co.  V.  Adams,  23  Pick.  R  257;  Srmith  v.  Dallas,  35  Ind. 
R  255-260;  Eobinson  v.  McNeil,  51  111.  225;  jETelmeicAs 
V.  Gehreke,  56  Mo.  79;  Randall  v.  Rhodes,  1  Curtis  C.  C.  90; 
Dean  v.  Mason,  4  Conn.  428;  Martin  v.  Harrdvn,  18  Mich. 
354;  Vanderwarr  v.  Thompson,  19  Mich.  82. 

In  Oelrioks  v.  Ford,  23  Howard,  49,  which  presented  the 
question,  whether  it  was  admissible  to  show  by  parol  evi- 
dence, an  understanding  of  the  parties  that  the  contract  was 
made  subject  to  a  certain  usage,  the  Supreme  Court  of  the 
United  States  at  page  64,  say,  "any  conversations  and  verbal 
understandings  between  the  parties  at  the  time  were  merged 
in  the  contract,  and  parol  evidence  is  inadmissible  to  engraft 
them  upon  it." 
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The  matter  Bought  to  be  shown  by  defendant,  in  the  case 
at  bar,  was  parol  warranty.  It  is  argued  that  warranty  may 
be  shown  by  parol  because  it  is  not  a  contract  required  to  be 
in  writing.  This  general  rule  is  Hot  disputed.  Again,  it  is 
contended  that  the  parol  warranty  may  be  proved  for  the  pur- 
pose of  showing  failure  of  consideration. 

Cases  are  cited  in  support  of  this  proposition,  but  mainly 
they  come  within  the  category  of  cases  where  the  instrument 
was  executed,  not  as  the  contract  of  the  parties,  but  in  execu- 
tion of  some  of  the  terms  of  a  contract — as  a  deed,  mortgage, 
note,  or  the  like — and  which  do  not  purport  to  state  the 
agreements  and  understanding  of  the  parties.  In  contracts 
of  sale  between  vendor  and  vendee,  warranty  may  be  shown, 
either  to  limit  the  amount  of  recovery,  or  to  defeat  the  action 
altogether,  depending  upon  whether  warranty  and  breach 
show  total  or  partial  failure  of  consideration.  But,  neverthe- 
less, a  parol  warranty  cannot  be  shown  for  any  pui-pose,  in 
the  absence  of  fraud  or  mistake,  if  the  eflfect  will  be  to  con- 
tradict, add  to,  or  vary  the  terms  of  a  written  contract  be- 
tween the  parties  made  at  or  previous  to  the  time  of  entering 
into  it — certainly  not  unless  the  warranty  and  breach  amount 
to  a  total  failure  of  consideration.  The  courts  of  Pennsyl- 
vania have,  however,  permitted  parol  evidence  to  show  the 
entire  agreements  of  the  parties,  when  the  writing  does  not 
contain  them,  in  a  class  of  cases,  and  perhaps  it  is  difficult  to 
say  where  they  draw  the  line. 

Such  was  the  rule  held  in  Powelton  Coal  Co.  v.  McSkain^ 
75  Penn.  St.  245,  which  was  a  suit  for  carrying  goods.  De- 
fendant set  up,  by  way  of  defense,  that  the  freighting  was  done 
under  a  written  contract,  and  introduced  and  proved  the  con- 
tract. PlaintiflF  then  showed  that  the  original  contract  was 
an  oral  one,  and  that  subsequently  .plaintiffs  agent  reduced  it 
to  writing,  and  it  was  signed  by  the  parties.  But  defendant 
proved  that  a  material  stipulation  as  to  the  time  when  the 
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coal  was  to  be  delivered  to  be  carried,  was  omitted,  and  in- 
stead was  inserted  words  which  permitted  the  company  to 
deliver  the  coal  at  sach  times  as  it  might  desire.  That  defend- 
ant when  signing  the  contract  discovered  the  change  and 
called  attention  to  it,  when  plaintiff ^s  agent  replied,  "  that  is 
and'erstood,"  and  said  the  company  intended  to  furnish  the 
coal  within  the  time.  The  court  held  that  evidence  to  show 
what  the  oral  agreement  was,  was  admissible,  on  the  ground 
that  to  take  advantage  of  the  omission  in  the  contract,  as  re- 
duced to  writing,  was  a  fraud  on  the  defendant.  If  it  was  a 
fraud  on  defendant,  then  the  case  is  within  the  rule  which  is 
ail  ways  applied  to  defeat  fraud  in  contracts. 

The  case  of  Weaver  v.  Wood,  9  Penn.  St.  220,  is  cited  by 
defendant.  Weaver  held  a  lease  of  Wood's  premises  and 
gave  a  written  surrender  of  the  lease  for  the  expressed  con- 
sideration of  one  dollar,  and  a  release  from  payment  of  rent. 
At  the  same  time  Wood  agreed  by  parol,  that  he  would  build 
another  hotel  on  the  same  premises  to  replace  one  burnt,  and 
give  Weaver  another  lease  of  the  premises  at  a  fair  rental. 
Wood  built  and  leased  to  a  stranger.  Weaver  sued  on  the 
parol  agreement  for  a  lease.  The  court  held,  that  "the 
executed  contract  and  the  executory  one  are  distinct  and 
without  connection,  further  than  that  the  former  is  the  con- 
sideration of  the  latter,'^  and  that  Wood  could  not  insist  that 
his  promise  was  controlled  by  the  consideration  of  the  sur- 
render. 

Whatever  may  be  said  of  the  reasoning  of  the  case  and  its 
conclusions,  we  do  not  think  it  should  be  allowed  as  author- 
ity for  permitting  a  written  contract  which  purports  to  give 
the  agreements  of  parties,  to  be  contradicted,  or  varied  by  a 
parol  contemporaneous  contract. 

Defendant  also  cited,  Baphor  v.  Forbes,  36  Md.  154.  A 
corporation  purchased  by  one  of  its  officers  and  stockholders, 
a  steam  engine  of  plaintiffs,  it  being  agreed  that  plaintiffs 
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would  alone  look  to  the  corporation  for  payment,  bat  Bubse- 
qaentlj  sought  to  hold  the  stockholders  individually  liable, 
as  they  had  not  paid  in  full  their  subscribed  stock.  The 
court  held  plaintiffs  bound  by  their  agreement  to  look  to  the 
corporation  alone,  and  that  they  could  not  recover  from  the 
stockholders.  The  ground  of  the  decision  was,  that  the  oral 
agr^ment  was  as  to  collateral  matters  about  which  the  writ- 
ten contract  was  silent  The  oral  agreement  did  not  tend  to 
contradict,  add  to,  or  vary  the  written  contract  for  the  sale  of 
the  property,  for  there  was  no  contract-liability  of  the  indi- 
vidual stockholders.  They  were  liable,  if  at  all,  upon  gen- 
eral principles  which  hold  owners  of  unpaid  stock  for  the 
obligations  of  the  corporation  to  the  extent  of  such  unpaid 
stock. 

The  court  say,  "  it  is  well  settled  by  the  most  unquestion- 
able authorities,  that  proof  is  admissible  of  any  collateral 
parol  agreement,  or  independent  fact,  which  does  not  inter- 
fere with  the  terms  of  the  written  contract,  though  it  may 
relate  to  the  same  subject  matter."  The  case  in  nowise  sup- 
ports defendant's  case,  and  is  not  in  conflict  with  the  rule  we 
have  stated. 

The  case  of  Lochwood  v.  Canjield^  20  CaL  126,  cited  by 
defendant,  is  not  in  conflict  with  that  rule.  The  court  held 
that  the  testimony  did  not  tend  to  contradict  or  vary  the 
terms  of  the  written  instrument  of  assignment.  They  say, 
''the  principle  upon  which  the  evidence  was  admitted,  rests 
upon  an  exception  as  well  established  as  the  rule  itself."  And 
further,  that,  "the  principle  involved  is  the  same  as  that 
which  permits  the  introduction  of  similar  evidence,  to  prove 
that  a  deed,  absolute  on  its  face,  was  intended  as  a  mortgage." 
We  shall  not  attempt  to  go  further  by  way  of  comment  on 
the  cases  cited  by  defendant. 

It  may  be  conceded  that  the  general  rule  is,  that  a  defend- 
ant may  show  any  matter  which  reduces,  limits  or  defeats  a 
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recovery  by  way  of  failure  of  consideration,  total  or  partial, 
or  that  the  contract  has  not  been  fully  performed,  or  a  breach 
of  some  stipulation  of  the  contract  or  warranty,  and  breach 
and  misrepresentation  and  fraud  at  the  inception  6f  the  con- 
tract. But,  nevertheless,  where  there  is  a  written  contract 
which  purports  to  give  the  agreements  of  the  parties,  the 
rule  is  equally  well  settled  that  that  is  not  only  the  best,  but  the 
ouly  evidence  of  the  agreement  of  the  parties.  This  rule  is 
one  "which  is  intended  to  give  stability  to  the  transactions 
of  life  by  enabling  men  to  put  their  acts  and  agreements  in 
a  form  that  shall  be  beyond  the  reach  of  the  uncertainty  in- 
cident to  oral  testimony,  and  would  be  of  comparatively  little 
value  if  witnesses  could  be  called  to  prove  that  stipulations 
which  have  been  omitted,  were,  notwithstanding,  meant  to  be 
as  binding  as  if  they  had  been  set  forth  in  terms."  2  Smith's 
Lead.  Cases,  780,  729. 

What  right,  then,  has  defendant  to  say  that  the  contract 
of  ^aranty  shall  not  be  enforced  according  to  its  terms? 

The  only  reason  given  is,  that  there  was  a  contemporaneous 
oral  agreement  on  the  part  of  plaintiff  which  has  not  been 
kept.  In  other  words,  that  he  warranted  there  were  5,700,- 
000  feet  of  timber  on  the  contract  lands,  whereas  there  were 
but  about  1,000,000  feet,  and  that  this  amounts  to  a  failure 
of  consideration. 

There  was  not  a  total  failure  of  consideration,  even  under 
the  claim  of  defendant,  as  to  what  constitutes  the  consider- 
ation;  because  it  is  admitted  by  the  pleadings  that  there 
were  over  a  million  feet  of  tinlber,  and  that  all  the  timber 
has  been  cut  and  removed  under  the  license  given  by  plaintiff. 
There  was,  then,  adequate  consideration.  There  is  no  ques- 
tion of  fraud  in  the  case,  and  if  the  consideration  for  the 
guaranty  was  the  timber  which  defendant  expected  to  realize 
from  the  land,  then  at  best  the  claim  can  be  regarded  as  only 
a  partial  failure  of  consideration.     But  in  our  view,  the  ques- 
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tion  is  not  one  of  partial  failure  of  consideration.  The  con- 
sideration stated  in  the  written  contract  for  the  guaranty,  is 
the  license  given  by  plaintiflF  to  cut  and  remove  the  tiral)er. 
On  the  contract  thus  made  and  its  stipulations,  plaintiff  had 
a  right  to  rely.  To  permit  parol  evidence  of  warranty  as  to 
the  quantity  of  timber  to  be  shown,  and  that  such  warranty 
constituted  the  consideration  for  the  guaranty,  would  be  to 
contradict  and  vary  the  terms  written  and  signed  by  the 
parties. 

Defendant  purchased  the  land  contract  from  the  Big  Bapids 
Improvement  and  Manufacturing  Company.  All  that  the 
Mason  Lumber  Company  bargained  for  with  plaintiff,  was 
the  license  to  cut  and  remove  the  timber  from  the  lands. 

For  this  license,  according  to  the  contract  of  guaranty, 
defendant  promised  to  pay  plaintiff  the  purchase  price  of  the 
lands  stipulated  in  the  land  contract.  Plaintiff  held  as  secu- 
rity for  that  purchase  price,  the  provision  in  the  land  con- 
tract against  cutting  and  removing  timber.  This  security 
he  surrendered  for  defendant's  guaranty. 

All  this  is  apparent  from  the  face  of  the  two  written  con- 
tracts. We  hold,  therefore,  that  nothing  can  be  shown  which 
contradicts  the  stipulated  agreements  of  the  parties,  whether 
it  touches  the  consideration  or  otherwise,  so  long,  at  least,  as 
the  proposed  evidence  does  not  tend  to  show  total  failure. 
The  license  given  by  plaintiff  in  any  event  must  be  conceded 
to  enter  into  the  consideration  for  the  guaranty,  hence,  again 
it  is  obvious  there  can  be  no  claim  of  total  failure  of  con- 
sideration. Whether  parol  warranty  could  be  shown  for  the 
purpose  of  establishing  partial  failure  of  consideration  under 
a  proper  notice  of  that  defense,  depends  upon  whether  de- 
fendant can  maintain  a  cross-action  for  his  damages,  on 
account  of  the  alleged  breach  on  the  part  of  plaintiff. 
Mumford  v.  McPheTson^  1  Wend.  414 ;  Withers  v.  Green^ 
9  How.  213.     If  defendant  could  maintain  such  cross-action. 
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then  he  is  entitled  to  set  up  the  warranty  and  breach  and 
recover  his  damages  in  this  suit.  But  upon  the  principle 
which  we  have  stated,  that  to  do  so  would  contradict  the 
written  contract,  we  hold  a  cross-action  could  not  be  main- 
tained.    The  motion  is  therefore  denied. 

Affirmed  by  United  States  Supreme  Court  See  101,  U.  S.  B.  pp.  683, 688. 


MoCALLON  V.  WATERMAN. 

CrEOim  CouBT  —  Eastern  Distbiot  of  Michigan — Maboh 

Tebm,  1877. 

bemoyal  of  causes. 

A  case  cannot  be  removed  to  a  Federal  court  after  default  has  been 
entered,  and  before  the  same  has  been  set  aside. 

On  motion  to  remand.  Suit  was  commenced  by  plaintifi 
in  the  Circuit  Court  of  Marquette  County  by  attachment. 
This  was  on  January  31,  1876.  The  sheriff  levied  on  cer- 
tain lands,  and  as  the  defendant  was  a  non-resident,  publica- 
tion was  made  under  the  State  statute.  Plaintiff's  attorney 
entered  the  appearance  •  of  defendant  July  6,  1876,  and  on 
the  22d  of  same  month  took  his  default  for  not  pleading  to 
the  declaration.  The  default  was,  by  order,  made  absolute  on 
the  12th  of  August,  and  the  usual  reference  made  to  assess 
damages.  After  the  entry  of  the  default  (on  the  23d  day  of 
July),  but  prior  to  its  being  made  absolute,  a  petition  and 
bond  was  filed  for  the  removal  of  the  cause.  The  motion 
now  made  is  to  remand,  on  the  ground  that  the  petition 
could  not  be  filed  till  the  default  was  set  aside. 
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Ca/nfield^  for  the  motioiL 

Holhrooky  contra. 

Bbown,  J. — ^By  Section  3  of  the  Act  of  1875,  the  petition 
for  removal  must  be  filed  "  before  or  at  the  term  at  which 
said  cause  could  be  first  tried,  and  before  the  trial  thereof." 
Probably  no  question  connected  with  the  removal  of  causes 
from  the  State  courts  has  given  rise  to  more  discussion  than 
the  time  at  which  such  removal  must  be  made.  Under  the 
12th  Section  of  the  Judiciary  Act,  defendant  was  compelled 
to  file  his  petition  ^^at  the  time  of  entering  his  appearance  ai 
the  State  court."  Under  this  act  it  was  held  that  defendant 
waived  a  removal  by  demurring,  pleading,  answering,  or 
otherwise  submitting  himself  to  the  jurisdiction  of  the  State 
court.  By  the  Act  of  July  27, 1866,  the  time  was  enlarged, 
and  the  defendant  was  allowed  to  file  his  petition  <^  at  any 
time  before  the  trial  or  final  hearing  of  the  cause;"  and  by 
Act  of  March  2,  1867,  giving  the  right  of  removal  upon 
filing  an  affidavit  of  prejudice  or  local  influence,  the  words 
"trial  or  final  hearing"  were  changed  to  "final  hearing  or 
trial."  Finally,  the  new  Act  of  1875  omitted  the  words 
"final  hearing,"  and  used  simply  the  word  "trial."  '  Under 
the  Acts  of  1866  and  1867,  the  word  trial  was  held  to  refer 
to  cases  at  law;  hearing,  to  suits  in  equity.  The  word  trial, 
as  used  in  the  Act  of  1875,  undoubtedly  extends  to  both 
classes  of  cases,  and  means,  according  to  Bouvier  (2  Law 
Dictionary,  602),  "  the  examination  before  a  comj>etent  tri- 
bunal, according  to  the  laws  of  the  land,  of  the  facts  put  in 
issue  in  a  cause  for  the  purpose  of  determining  such  issue." 
In  the  case  of  The  United  States  v.  Curtis^  4  Mason,  232, 
under  a  statute  requiring  a  copy  of  an  indictment  to  be 
delivered  to  the  prisoner  two  days  before  the  trial,  it  was 
held  the  word  trial  meant  the  trying  of  the  cause  by  jury, 
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and  not  the  arraignment  and  pleading  preparatory  thereto. 
In  Stevenson  v.  Williams^  19  Wall.  572,  it  was  held  that  the 
Act  of  1867  did  not  authorize  a  removal  after  an  appeal  had 
been  taken  from  a  final  judgment  of  the  court  of  original 
jurisdiction  to  the  Supreme  Court  of  the  State.  In  deliver- 
ing the  opinion,  Mr.  Justice  Field  remarked:  "The  Act  of 
Congress  of  March  2,  1867,  under  which  the  removal  was 
asked,  only  authorized  a  removal  where  an  application  is 
made  'before  the  final  hearing  or  trial  of  the  suit;'  and  this 
clearly  means  before  final  judgment  in  the  court  of  original 
jurisdiction  where  the  suit  is  brought.  TVliether  it  does  not 
mean  still  more,  before  the  trial  or  hearing  of  the  suit  has 
commenced,  which  is  followed  by  such  judgment,  may  be 
questioned,  but  it  is  unnecessary  to  determine  that  question 
in  this  case."  In  the  case  of  The  Insurance  Go.  v.  Dnnn^ 
in  the  same  volume,  p.  214,  it  is  said  that  the  words  "at 
any  time  before  the  final  hearing  or  trial  of  the  suit,"  used 
in  the  Act  of  1867,  are  not  of  the  same  import  as  the  lan- 
guage of  the  Act  of  1866  on  the  same  subject.  "  At  any 
time  before  the  trial  or  final  hearing,"  and  where,  under  a 
State  statute,  giviug  the  party  as  of  right  a  second  trial,  it 
was  held  that  the  first  trial  was  not  final  within  the  meaning 
of  the  act,  and  that  a  petition  might  be  filed  after  the  ver- 
dict had  been  set  aside  and  the  new  trial  granted  under  the 
statute.  In  the  case  of  Vannevar  v.  Bryant^  21  Wall.  41,  a 
transfer  was  held  to  have  been  properly  refused  after  one 
trial,  but  before  tlie  right  to  the  second  had  been  perfected. 
The  petition  was  filed  under  the  Act  of  1867,  and  the  court 
observed,  with  somewhat  more  definite  language  than  was 
used  in  the  case  of  Stevenson  v.  Williams^  "  the  hearing  or 
trial  here  referred  to  is  the  examination  of  the  facts  in  issue; 
hearing  applied  to  suits  in  chancery,  and  trial  to  actions  at 
law."  It  seems  now  to  be  settled,  at  least  in  Federal  courts, 
that  if  a  trial  has  been  had,  the  verdict  set  aside,  and  a  new 
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trial  granted,  the  cause  is  still  in  a  condition  to  be  removed. 
Kellogg  v.  Hughes^  3  Dillon,  357;  JoKiison  v.  Mon^ell^  1 
Wool.  390;  Akerly  v.  Vilas^  2  Biss.  110;  DoHy.  McKinney^ 
9  Blatch.  359;  Minnett  v.  The  Milwaukee  and  St.  Paul 
By.  Co.,  3  Dillon,  460. 

In  a  defaulted  case  there  is  no  trial  in  the  ordinary  sense 
in  which  that  word  is  used;  but  at  the  same  time  there  is 
undoubtedly  a  limit  to  the  time  within  which  such  a  case 
may  be  removed  to  this  court.  Clearly  it  cannot  be  removed 
after  judgment.  I  deem  it  equally  clear  that  a  litigated  case 
could  not  be  removed  after  verdict  and  before  judgment. 
The  verdict  is  the  conclusion  of  the  trial.  It  is  an  adjudica- 
tion of  the  questions  put  in  issue  by  the  pleadings,  and 
unless  a  motion  in  arrest,  or  for  a  new  trial  is  made,  tlie 
entry  of  a  judgment  follows  as  a  matter  of  course,  except  so 
far  as  the  assessment  of  damages  is  concerned.  A  default 
has  practically  the  same  effect  as  a  verdict.  Until  set  aside, 
it  is  a  final  determination  of  the  matters  set  up  in  the  de- 
claration. The  defendant  can  take  no  step  in  the  cause  until 
the  default  is  vacated,  and  can  be  heard  only  to  question  the 
amount  of  damages.  "Default,"  says  Tidd,  ^*is  an  admis- 
sion of  the  cause  of  action."  In  Johnson  v.  Pierce,  12  Ark. 
599,  it  is  said:  "By  failing  to  defend,  the  defendant  admit- 
ted the  truth  of  the  allegations  contained  in  the  declaration; 
that  is,  he  admitted  the  existence  of  every  fact  which  the 
plaintiff  would  have  been  called  to  prove  in  order  to  main- 
tain his  action;  because,  by  refusing  to  make  an  issue  with 
the  plaintiffs  upon  the  facts  set  forth  by  them,  he  deprives 
them  of  the  opportunity  of  making  such  proof,  and  there- 
fore from  necessity  the  facts  must  stand  admitted  upoli  tlie 
same  principle  that  whatever  is  not  traversed  in  the  pleadings 
is  admitted."  In  Cook  v.  Skelton,  20  111.  107,  it  is  said: 
"The  default  admitted  every  material  allegation  in  the  plain- 
tiff's declaration,  and  left  nothing  but  the  assessment  of 
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damages  to  be  determined*  The  defendant  has  no  right  to 
give  any  evidence  which  would  defeat  the  action,  but  only 
such  as  tends  to  reduce  the  damages." 

The  default,  which  is  an  admission  of  the  plaintiff's  case, 
stands  in  the  place  of  a  trial  in  a  litigated  action,  which  is 
only  a  determination  of  the  issues  made  by  the  pleadings  of 
both  parties.  As  vacating  a  default  is  a  matter  of  discretion, 
it  seems  proper  that  the  discretion  of  the  court,  which  caused 
the  default  to  be  entered,  should  be  invoked  to  set  it  aside. 

I  think  the  petition  for  removal  was  prematurely  filed,  and 
the  case  must  be  remanded  to  the  Circuit  Court  for  the 
County  of  Marquette  for  further  proceedings. 
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Proceedings  in  rem  in  admiralty,  cannot  be  instituted  by  a  party  against 
an  undivided  interest  of  an  owner  in  a  vessel. 


Facts  are  fully  stated  in  the  opinion. 
H,  D.  OovldeTy  proctor  for  libellant 
Willeyy  Terrell  c&  Sherman^  for  defendant. 
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Welker,  J. — This  is  a  libel  filed  by  the  Manhattan  Insur- 
ance Company  to  recover  a  premium  note  for  an  insurance 
upon  five-sixteenths  of  the  schooner  C.  L.  Breed,  obtained  by 
the  owner  of  that  interest  in  the  schooner. 

An  exception  was  filed  by  the  defendant,  which  raises  the 
question  whether  proceedings  in  rem  in  admiralty  can  be  in- 
stitated  by  a  party  against  an  undivided  interest  of  an  owner 
in  a  vessel.  There  is  no  controversy  at  all,  but  that  the 
Manhattan  Fire  Insurance  Company  might  proceed  in  per- 
aonam  against  the  party  who  had  taken  out  the  insurance, 
and  after  obtaining  a  judgment,  might  levy  upon  his  interest 
and  sell  it  for  the  payment  of  the  decree  of  this  court, 
founded  upon  the  premium  note,  or  the  unpaid  premium  of 
the  insurance.  > 

But  the  difficulty  in  this  case  arises  as  to  the  operation  of 
the  machinery  that  is  required  in  admiralty  courts  to  proceed 
in  rem  against  vessels.  A  proceeding  in  rem  always  requires 
that  the  seizure  shall  be  under  the  process  of  the  court.  The 
marshal  must  get  possession  of  the  vessel  (of  the  res)  before 
an  admiralty  court  gets  jurisdiction  in  rem;  and  the  diffi- 
culty about  this  sort  of  a  case  is,  that  there  is  no  process  by 
which  the  marshal  has  the  right,  at  the  instance  of  this  Fire 
Insurance  Company,  having  a  claim  against  five-sixteenths 
of  the  vessel,  to  seize  the  whole  vessel. 

The  fact  is,  that  in  this  case,  the  marshal  did  not  seize  the 
vessel,  but  it  is  agreed  by  counsel  for  the  purpose  of  having 
a  decision  in  relation  to  this  matter,  that  the  proceedings  may 
be  treated  as  though  the  marshal  had  seized  the  vessel. 

In  the  first  place,  I  can  find  no  case  in  which  any  admi- 
ralty court  has  held,  for  a  hundred  years,  in  the  practice  of 
admiralty  in  this  country,  that  an  undivided  interest  in  a 
vessel  might  be  seized  m  rem,  for  the  satisfaction  of  a  daim 
against  the  owner  of  that  interest 
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It  is  replied  by  counsel  on  the  other  side,  that  that  is  no 
reason  why  the  case  might  not  come  up  as  a  new  question. 

The  fact  that  in  the  extensive  admiralty  practice  by  so 
many  lawyers,  that  seems  to  havje  prevailed  in  all  the  courts 
of  the  United  States,  such  a  case  has  never  before  been 
attempted,  is  a  strong  argument  to  show  that  no  such  law  or 
authority  exists. 

The  process  of  seizing  a  vessel  and  bonding  her  is  entirely 
different  from  that  of  levying  an  execution  upon  an  undivided 
interest  in  real  estate  or  personal  property.  I  am  cited  by 
counsel  to  authorities,  which  justify  and  authorize  a  levy  on  a 
joint  interest  in  property  to  pay  a  judgment  against  a  joint 
owner.  That  is  a  very  common  process  in  all  the  courts,  but 
the  case  is  not  analogous  to  that  of  a  seizure  of  a  vessel ;  for 
where  an  execution  is  levied  upon  a  joint  interest,  the  owners  of 
the  balance  of  the  interest  in  the  property  may  give  a  bond 
to  re-deliver  the  property  at  the  day  of  sale,  and  the  sale  can 
go  on,  and  in  the  meantime  the  property  will  b^  in  the  hands 
of  the  other  owners,  and  be  used  for  its  particular  puri:)oses, 
and  when  the  day  of  sale  comes  around,  to  deliver  it  to  the 
purchaser  in  any  necessary  form  that  may  be  required  in 
order  to  make  a  valid  sale;  but  when  a  vessel  is  seized  by  the 
marshal,  it  can  only  be  released  upon  the  claimants  of  the 
vessel  making  a  stipulation  that  they  will  pay  the  amount  of 
the  decree  that  may  be  rendered  in  the  proceedings  in  rem 
against  the  vessel.  There  is  no  process  for  the  return  of  the 
vessel.  The  proceeding  would  have  to  be  against  the  stipu- 
lator in  the  stipulation,  and  it  is  not  against  the  vessel  at  all 
after  it  is  bonded. 

This  view  of  the  matter  makes  a  levy  on  a  judgment  en- 
tirely different  from  the  seizure  of  a  vessel  itself. 

In  the  next  place,  if  these  joint  owners  would  enter  into  a 
stipulation  to  pay  the  amount  of  the  decree,  they  would  be 
compelled  to  pay  the  debt  of  the  other  joint  owners,  and  in 
42 
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every  view  that  can  be  taken  of  the  machinery  which  is 
necessary  to  be  nsed  in  proceedings  in  rem  against  vessels,  it 
will  be  fonnd  that  it  cannot  be  put  into  operation  practically, 
so  as  to  work  out  right  and- justice  between  the  joint  owners. 
That  is  the  reason,  no  doubt,  that  in  all  the  law  and  practice 
of  admiralty,  no  such  case  has  ever  occurred  in  which  a  joint 
owner's  interest  of  this  kind  "was  seized  in  rem. 

For  these  reasons  I  am  clearly  of  the  opinion  that  these 
proceedings  are  not  authorized  in  the  admiralty  law. 

The  exceptions  will  be  sustained  and  the  bill  will  be  dis- 
missed. 


INDEX. 


ABATEMENT.— See  Plbadinq. 

AGENCY. — See  Contbact,  21 — Insubaitob,  11. 

AFFIDAVITS. — See  Judgmehtb,  2— Pateiits  akd  Infbengemsntb,  1— 
Ikjunction,  2. 

ADMIRALTY. 

1.  The  navigation  of  sailing  vessels,  and  those  propelled  by  steam,  ai>- 

plicable  in  cases  of  collision,  is  governed  by  this  rule :  The  sailing 
vessel  is  to  pursue  her  course;  the  duty  of  those  managing  the 
steam  vessel  being  to  so  direct  its  course,  or  modify  its  speed,  as  to 
avoid  a  collision.  It  follows  that  a  change  of  the  sailing  vessel, 
though  made  with  the  view  of  preventing  a  collision,  is  a  misman- 
agement of  the  vessel. 

2.  But  this  rule  is  not  so  imperative  as  to  forbid  a  change  in  the  course 

of  the  sailing  vessel,  should  it  be  manifest  that  a  collision  cannot 
otherwise  be  prevented,  or  that  such  a  change  is  made  because  the 
danger  of  such  collision  is  imminent  and  impending.  In  such  cir- 
cumstances, whether  such  change  in  the  course  of  the  sailing  vessel 
tended  to  an  avoidance  of  the  collision  or  not,  is  not  of  legal 
importance.  Frtd,  Waldorf  v.  Propeller  New  Torky  49. 
8.  Who  can  Intervene  in  Admibaltt.— No  one  can  intervene  and 
defend  in  admiralty  in  rem^  unless  it  appears  by  the  answer  and 
claim  that  he  has  a  lien  or  proprietary  interest  in  the  vessel  seized. 

4.  Waivbb  of  Lien.— The  acceptance  of  a  note  by  the  creditor  does 

not  waive  the  lien,  unless  it  was  accepted  as  payment. 

5.  Does  Not  Follow  Assignment. — The  lien  does  not  follow  the 

assignment  of  the  note,  nor  can  the  assignee,  either  in  his  own,  or 
in  the  name  of  the  payee,  maintain  an  action  to  enforce  such  lien. 

6.  Lien  Becomes  Extinct.— When  the  creditor  has  disposed  of  his 

interest  in  the  claim,  the  lien  becomes  extinct,  as  it  is  strictly  per- 
sonal. ^ 

7.  If  Indobsbb  Pat — Lien  Not  Revived. — If  the  creditor,  as  in- 

dorser,  afterwards  pay  off  the  note — ^this  would  not  revive,  or  enable 
him  to  enforce  the  lien.    R,  W.  SkillingeTy  436. 

8.  Liens  —  Stevedobes.  —  Stevedores  have  a  lien  on  the  vessel  for 

wages.    McCariy  v.  8chr.  Senator ^  609. 

(659) 


660  INDEX. 


ADMrnALTY—Continued, 
9.  Cro88-Libellai7t'8  Motion  for  Security  to  Amount  Claimed  is 
Cro88-Lib£L. — A  tug  was  libeled  for  negligence,  and  purchased 
after  the  cause  of  action  had  accrued :  Held,  that  the  former  owners 
might  file  a  cross-libel  under  the  53d  rule,  and  have  proceedings 
stayed  until  respondent  in  the  cross-libel  gave  security  to  answer 
the  demand. 

10.  Crorb-Libellant — Reasonable    Promptness. — A  cross-libellant 

should  act  with  promptness.  A  motion  for  security  made  upon 
the  eve  of  trial,  and  after  the  witnesses  had  been  summoned,  and 
case  was  ready  to  proceed,  comes  too  late.  The  Geo.  H,  Parker y  608. 

11.  Rate  means  price,  value.    Going  rate  as  to  freight,  like  market  price 

for  produce,  means  a  fixed  and  established  price.  A  rate  for  freight 
cannot  be  established  by  a  mere  offer  of  a  shipper  or  demand  of 
a  carrier.  It  can  only  be  done  by  an  actual  contract  made  in  port, 
and  the  last  one  so  made  for  the  same  port  would  fix  the  rate. 

13.  If  on  a  given  day  the  price  varied,  rose,  lowered  and  rose  again 

during  the  day  the  average  for  the  day  should  be  regarded  as  the 
going  rate.  But  if  no  contracts  had  been  made  on  that  day,  then 
the  rate  of  the  preceding  day  would  continue  until  an  actual  ship- 
ping contract  should  be  made  at  a  different  rate.  Barrett  v.  Schr. 
Wacousta^  517. 
18.  A  libel  in  rem  cannot  be  maintained  for  services  in  navigating  a  raft 
of  logs.    A  Raft  of  Cypress  Logs,  548. 

14.  Insurer  Against  Carrier. — Libel  by  insurer,  who  has  paid  the 

loss,  against  carrier  whose  wrongful  act  has  caused  the  loss.  Re- 
spondent is  not  permitted  to  set  up  as  a  defense  that  he  (the  insurer) 
was  not  bound  in  law  to  indemnify  the  assured  for  the  loss  so 
occasioned.    . 

15.  Libel  is  Properly  Filed  in  Name  of  the  Insurer. — It  is  proper 

to  bring  such  libel  in  the  name  of  the  insurer,  and  not  in  the  name 
of  the  assured,  for  the  use  of  the  insurer.  This  is  the  Admiralty 
practice.    Amazon  Ins.  Cok  v.  8.  B.  Iron  Mountain,  616. 

16.  If  a  libel  be  amended  by  adding  a  co-libellant,  this  does  not  dis- 

charge the  surety  on  the  stipulation. 

17.  Taking  Collateral  Security — Stay  op  Suit — Discharge  of 

Surety. — After  commencement  of  suit  and  seizure  and  bonding 
of  the  vessel,  libellants  took  notes  and  mortgages  of  the  owners, 
payable  at  different  times  within  six  months,  as  collateral  security: 
Held,  that  this  did  not  operate  to  arrest  or  stay  the  suit,  nor  was  the 
surety  discharged.    The  Maggie  Jones,  685. 

18.  Proceedings  in  rem  in  Admiralty  cannot  be  instituted  by  a  party 

a<rninst  an  undivided  interest  of  an  owner  in  a  vessel.  MarihatUin 
F.  I.  Co.  V.  Sehr.  C.  L.  Breed,  655. 

19.  Lien  in  Favor  op  Underwriter. — ^There  is  a  lien  in  favor  of  an 
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UDderwriter  against  a  ship  for  premiums  due  upon  marine  poli- 
cies. He  is  entitled  to  have  this  paid  out  of  proceeds  of  sale. 
20.  What  thb  Libel  Shouu)  Ayeb. — ^The  petition  or  libel  should  aver 
the  amounts  and  dates  of  the  policies,  the  names  of  the  parties 
insured,  and  the  extent  and  character  of  their  interests  in  the 
vessel.  It  should  also  appear  that  the  policy  was  a  marine  policy, 
or  at  least  that  it  covered  the  vessel  during  the  seaaon  of  navigation. 
The  Dolphin,  580. 

AGREEMENT.— See  Coksidekation,  1. 
1.  Agbeement  of  Comfbomise  —  Unfaib  OB  Ukbbasonabls  Cok- 
TBACTS. — When  an  agreement  is  made  by  a  debtor  to  deliver  in  ftill 
satisfaction  of  a  large  sum  due,  his  notes  or  money  for  a  less  sum, 
even  though  there  is  a  consideration  for  the  agreement,  it  must,  in 
order  to  operate  as  a  discharge,  be  fully  and  fairly  performed  in 
all  its  parts,  both  in  time  and  amount.    Brawn  v.  Memphis^  188. 

AMENDMENT.— See  Pleading. 

ANSWER.— See  Chakcbby. 

ASSIGNOR  AND  ASSIGNEE. 

1.  RieHTB  OF  Assignee,  Etc. — Assignee  in  bankruptcy,  who  is  the 

plaintiff,  sued  defendant,  who  ia  a  stockholder,  to  recover  unpaid 
stock :  Heldy  that  if  the  original  charter  was  transferred  by  direc- 
tors without  authority  of  stockholders,  the  transfer  would  be  invalid, 
and  the  transferee  would  take  nothing.  On  the  other  hand,  if  as 
stockholders  the  shareholders  subsequently  participated  in  the 
company's  business  under  a  new  management,  or  permitted  the 
scheme  to  be  carried  out  without  objection^  they  were  estopped 
from  denying  the  validity  of  the  transfer. 

2.  EsTOFPEL. — The  charter  originally  limited  the  amount  of  the  stock, 

but  on  certain  conditions,  prescribed  by  the  legislature,  authority 
was  given  to  increase  it.  Parties,  claiming  the  right  to  do  so,  com- 
plied with  the  required  conditions  and  issued  additional  stock. 
Now  as  between  tlie  purchasers  or  holders  and  the  corporation  or 
its  creditors — the  former  are  estopped  from  denying  the  validity  of 
their  proceedings,  or  the  validity  of  the  stock  so  issued. 

8.  Rights  of  Pdbchasees  of  Stock  Thbough  Fbaud  ob  Misbef- 
besentation — ^Estoppel. — If,  through  fraud  or  misrepresentation, 
parties  purchase  such  stock,  they  may  repudiate  their  contract  of 
purchase  and  be  relieved  of  liability,  provided  they  act  promptly 
and  are  without  laches.  But  when  repeated  assessments  have  been 
paid  by  them,  or  they  have  in  person  or  by  proxy  taken  part  in 
the  meetings  of  stockholders,  continuing  to  hold  such  stock  a  year 
or  more,  and  until  the  insolvency  of  the  company,  it  will  be  too 
late  to  obtain  relief  upon  allegations  of  fraud  and  misrepresentation. 

4.  As  against  creditors,  stockholders  or  directors  have  no  power  to  ex- 
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empt  themselves  from  liability,  when  only  twenty  per  cent,  of  the 
stock  has  been  paid  in,  by  passing  a  resolution  declaring  that  the 
remaining  eighty  per  cent,  is  non-assessable  and  printing  the  words 
non-assessable  "  across  the  stock  certificate. 
6.  What  the  Absioneb  is  Bankbuptct  Reprbsents. — The  interests 
of  creditors  and  likewise  of  the  bankrupt  are  represented  by  the 
assignee,  and  he  can  recover  bo  far  as  the  question  touches  upon 
the  validity  of  the  stock,  as  if  solely  acting  in  the  interests  of  cred- 
itors.   Upton  V.  JaeksaUy  417. 

ASSURED. — See  Insukance. 

AVERMENT.— See  Plb/J)ING8. 

BANKRUPT    LAW.— See   Statutes  Penal,   1— Ab8ignor   ahd  As- 
signee, 5. 

BANKS  (National).— See  Reoeiyeb,  1. 
A  National  bank  does  not  sue  by  virtue  of  any  right  conferred  by  the 
Judiciary  Act,  but  because  of  the  right  conferred  by  the  Act  of 
1864,  which  authorized  and  created  it,  and  which  is  its  charter. 
The  charter  of  the  old  bank  of  the  United  States  was  but  a  law  of 
the  United  States  as  the  general  Banking  Act  is.  Nor  does  the 
Judicial^  Act  control  the  power  and  right  of  these  banks  to  sue  in 
the  Federal  Courts.  The  limitations  in  the  11th  Section  of  that 
Act  as  to  suits  on  assigned  paper  does  not  apply  to  them.  Simmon* 
V.  Commercial  Bank  of  Cl&veland,  449. 

BILL  IN  CHANCERY.— See  Chancery. 

CARRIER. 

1.  Neoligencb. — ^The  carrier  is  liable  if  he  negligently  expose  prop- 

erty to  capture  by  a  public  enemy,  in  consequence  of  which  it  is 
captured  and  destroyed. 

2.  Damages— How  Computed. — ^A  package  of  Confederate  notes  was 

delivered  to  defendant  at  Jackson,  Tennessee,  by  plaintiff,  then 
living  within  Confederate  territory.  The  money  was  to  be  carried 
to  New  Orleans,  but  before  it  reached  that  city,  in  the  usual 
course  of  business,  New  Orleans  was  taken  by  the  Federal  troops. 
After  a  reasonable  delay,  the  package  was  returned  to  Jackson  for 
redelivery  to  plaintiff,  but  before  this  could  be  done  that  town  was 
taken  and  destroyed  by  United  States  troops:  Meld,  That  the  value 
of  the  package  at  the  close  of  the  war  was  the  proper  measure  of 
damages.  It  was  then  demand  was  made,  and  interest  should  be 
allowed  from  that  time.  Caldwell  v.  So.  JSx,  Co.,  85. 
8.  A  common  carrier  who  has  not  limited  his  responsibility,  is  un- 
doubtedly responsible  for  losses,  whether  occuring  on  vehicles  con- 
trolled by  himself  exclusively,  or  belonging  to  and  controlled  by 
others,  because  he  is  an  insurer  for  the  safe  delivery  of  the  article 
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which  he  has  agreed  to  carry.  But  when  he  has  limited  hia  liabil- 
ity so  as  to  make  himself  responsible  for  ordinary  care  only ;  and 
the  shipper,  to  recover  against  him,  is  obliged  to  aver  and  prove 
negligence,  it  must  be  his  (the  carrier*s)  negligence,  or  the  negli- 
gence of  his  agents,  and  not  the  negligence  of  persons  over  whom 
he  has  no  control. 

4.  If  in  his  employment  he  uses  the  vehicles  of  others,  over  which  he 

has  no  control,  and  uses  reasonable  care — that  is,  such  care  as 
ordinarily  prudent  persons  engaged  in  like  business  use  in  select- 
ing the  vehicles ;  and  if  the  loss  arises  from  a  cause  against  which 
he  has  stipulated  with  the  shipper,  he  shall  not  be  liable  for  the 
same,  unless  it  arises  from  his  want  of  care,  or  the  want  of  care  of 
his  employees. 

5.  A  common  carrier  is  bound  to  carry  all  articles  within  the  line  of 

his  business  upon  the  teiTus  and  conditions  imposed  by  law,  if  the 
shipper  shall  so  demand.  He  has  a  right,  however,  to  charge  in 
proportion  to  the  risk  assumed  by  him.  But  when  he  has  under- 
taken to  carry  at  a  less  rate  than  he  would  have  a  right  to  charge, 
and  would  charge,  if  he  undertook  to  carry  only  upon  the  condi- 
tions imposed  by  law,  and  has  by  his  receipt.delivered  to  the  ship- 
per, stipulated  for  a  reasonable  limitation  of  his  responsibility,  and 
the  shipper  has  accepted  the  receipt  without  objection,  the  latter  is 
as  much  bound  by  the  contract  thus  made  as  any  other  party 
would  be.    Bank  of  Kentucky  y.  Adams  Ex.  Oo.j  242. 

6.  Neither  as  a  common  carrier  nor  as  an  inn-keeper  is  a  sleeping  car 

company  responsible.  It  must  not  only  famish  a  berth  to  its  guests, 
but  keep  a  watch  during  the  night,  exclude  unauthorized  persons 
from  the  car  and  take  reasonable  care  towards  preventing  thefts. 
If  loss  should  occur  by  reason  of  negligence  in  this  regard,  the 
compafiy  is  liable  fbr  such  articles  as  are  usually  carried  by  a  pas- 
senger about  his  person,  and  such  a  sum  as  may  be  deemed  reason- 
ably necessary  for  traveling  expenses.  Blum  v.  South  PuUman  Pal, 
Oar  Co.,  500. 

7.  See  ADiaBAi/TT,  12. 
CHANCERY. 

1.  Equity  will  not  enforce  the  performance  of  unfair,  or  hard  or  un- 

reasonable contracts. 

2.  An  Eqttitablb  Dbfbnsb — to  an  action  of  ejectment  cannot  be  per- 

mitted  in  the  United  States  Circuit  Court  The  party  seeking  to 
make  it  must  file  his  bill  in  chancery. 

8.  **  Practice  "  defined,  and  the  Practice  Act  construed. 

4.  Distinction  between  Law  and  Equity. — Neither  Congress  nor 
the  courts  can  do  away  with  the  distinction  between  law  and  equity, 
nor  the  forms  used,  nor  the  causes  and  reasons  which  distinguish 
one  from  the  other.    Butler  v.  Toung^  276. 
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5.  See  Insurance,  9,  10. 

0.  See  Pleading,  5,  6,  7,  8. 

7.  Notwithstaoding  the  decree  of  a  Court  of  Cfhancery  diTestiog  the 

legal  title  of  a  Judgment  debtor  before  a  sale  under  execution  of 
the  land  in  controversy,  the  purchaser  at  such  sale  will  prevail  at 
law  over  the  owner  of  the  junior  legal  title,  even  if  it  were  founded 
on  the  older  equity. 

8.  P.  exchanged  lands  with  L.  and  wife.    This  was  on  Sept.  38, 1867. 

On  the  12th  of  September,  1867,  a  judgmen*  >dd  been  rendered 
against  P.  at  the  suit  of  another  person,  and  t'lie  lien  attached,  as 
matter  of  course  to  the  land  of  P.  L.  and  wife,  becoming  dissatis- 
fied at  this  turn  of  events,  proposed  a  cancellation  of  the  exchange; 
the  same  was  agreed  to  by  P.,  and  L.  and  wife  were  put  Into  pos- 
session of  the  land  tliey  had  conveyed  to  P.  The  Judgment  creditor 
proceeded  with  his  execution;  the  land  now  in  possession  of  L. 
and  wife  was  sold,  and  the  owner  of  the  Judgment  bought  it  in, 
and  thereupon  died.  His  devisee  brought  suit  against  defendant  in 
ejectment  to  recover  the  same,  the  title  to  which  had  passed  by 
sale  from  L.  and  wife  through  several  hands  before  vesting  in  de- 
feudant:  ffeldy  That  the  purchaser  at  the  execution  sale  had  the 
better  title,  and  that  his  devisee  was  entitled  to  recover. 

9.  And  if  L.  and  wife,  through  whom  defendant  traced  his  title,  had 

any  equity  which  is  good  and  Was  subsisting  when  plaintiff's  testa- 
tor obtained  his  Judgment,  they  can  assert  the  same  in  a  Court  of 
Chancery,  and  there  only. 

10.  Courts  of  law  cannot  Aotice  equities.     Wolft.  PlvnhfU^  427. 

11.  See  Pleading,  9, 10. 

12.  See  Tax  Titles,  1. 
COMPOSITION. 

1.  lYhere  a  composition  was  agreed  upon  under  the  provisions  of  the 

bankrupt  act,  providing  that  payment  should  be  made  in  indorsed 
promissory  notes,  it  was  sustained  on  the  grotmd  that  this  meant  a 
payment  of  money  under  the  statute. 

2.  The  words  "received  in  Ml  payment,"  "received  in  full  satisfaction  " 

or  words  similar  in  sense,  are  not  to  be  construed  as  meaning  ab- 
solute satisfaction,  when  applied  to  the  taking  of  a  note  or  other 
security.  This  is  a  question  of  fact  and  intention  to  be  deduced 
from  all  the  circumstances. 

8.  A  resolution  of  composition  will  not  have  the  effect  of  discharging 
the  debtor  until  the  dividend  is  paid,  in  fact,  to  the  creditor. 

4.  Every  instrument  must  be  so  construed  as  to  effectuate  the  presumed 
intention  of  all  parties.  The  learning  on  receipts  taken  for  ante- 
cedent  debts,  and  the  legal  effect  of  receipts  in  general,  discussed. 
In  re  Bursty  463. 
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COMPROMISE. 

1.  CoHFRoafiSB  09  DouBTFUL  Clatms. — ^D  Order  to  imstain  a  cooiract 

of  settlement  without  other  sufficient  consideration,  upon  the 
ground  that  it  was  the  compromise  of  doubtful  claims,  the  doubt 
must  be  such  as  would  arise  in  the  mind  of  an  ordinarily  intelli- 
gent i>erson  familiar  with  the  class  of  things  which  is  the  subject 
of  the  settlement    Brown  t.  Memphis,  1Q0. 

2.  See  Insubance,  Etc.,  1. 

8.  See  Insubaitge,  Etc.,  17, 18. 

CONDITION  PRECEDENT.— 1.  See  InstjraAcb,  25 

'  CONSIDERATION. 

Payment  of  Less  Sum  not  Sufficient  Considebation. — The  pay- 
ment of  a  less  sum  is  not  a  sufficient  consideration  for  an  agree- 
ment to  discharge  a  greater,  but  the  Code  of  Tennessee  alters  the 
common  law  rule,  and  enforces  such  contracts,  when  in  good  faith 
fully  performed  according  to  the  intention  of  the  parties.  Brown 
▼.  Mtfmphis^  188. 

CONSIGNOR  AND  CONSIGNEE. 
Liability  of  Consinee  fob  Demubbaob. — In  a  port  where  the 
custom  is  that  all  grain  shall  be  unloaded  at  an  elevator,  and  that 
each  vessel  shall  take  its  turn  in  the  order  of  arrival,  the  consignee 
is  not  liable,  in  the  absence  of  such  stipulation  in  the  bill  of  lading, 
for  delay  of  the  vessel  while  waiting  its  turn  at  an  elevator,  nor  fo.r 
further  delay  because  the  grain  was  too  wet  to  be  received,  nor  for 
delay  caused  by  the  breaking  of  the  machinery  of  the  elevator. 
Weaver  v.  Walton^  411. 

CONTEMPT. 
See  Cbime,  1,  2  and  3. 

CONTRACTS. 

1.  See  Insubancs,  8. 

2.  See  LoTTEBT  Tickets,  1. 

8.  See  Municipal  Cobpobations,  0, 10,  and  8,  4,  5,  6. 

CONSTITUTIONAL  LAW.— See  Vested  Rights,  1— Cobpobations. 

CONSTRUCTION  OF  STATE  LAWS. 
Where  they  have  been  acted  upon  by  officers  and  courts,  become  in 

certain  cases,  parts  of  subsequent  contracts.  Page  120. 
See  JuBiBDicTiON,  12, 18, 14  and  16. 

CONSTRUCTION  OF  ACTS  OF  CONGRESS. 

CONSTBUCTION    OF   ACT  OP  CONOBESS  OP  MaBCH   8,   1861  —  LlABILITT 

OP  OwNEBS,  Etc.— By  the  Act  of  Congress  of  March  8,  1851,  the 
liability  of  owners  of  any  ship  or  vessel  is  limited  in  certain  cases 
to  the  value  of  the  interest  of  such  owners  in  the  same.    But  this 
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does  not  apply  to  damage  done  by  a  vessel  to  property  situate  on* 
land,  such  as  the  burning  of  a  warehouse  by  sparks  proceeding 
from  the  chimney  of  a  steam  tug.    If  the  owners  are  liable  in  such 
case,  the  liability  extends  to  the  whole  value  of  the  property  de- 
stroyed.   King  and  Baker^  Survivors,  Etc,  v.  Am.  T,  Co,,  1. 

CONSTRUCTION  OF  ^EO.  11,  ACT  OF  1789.— See  Ejectmkht,  1,  2 

and  8. 
CONTRACT. 

1.  See  CoBPOBATioir  OoRTBAcnNa,  under  head  of  Iinx>B8£B  and  Ik- 

DOBSEE,  6. 

2.  Divisible  Aim  Indivibiblb  Contbacts— Aoehct. — ^A  suit  brought 

in  Msumpiit  for  breach  of  contract  between  an  insurance  company 
and  its  agent,  whereby  it  was  agreed  that  the  latter  should  receive 
a  percentage  on  all  renewals  of  policies  procured  by  him  so  long 
as  they  should  remain  in  force :  Held,  That  such  action  may  be  sus- 
tained as  upon  an  indivisible  contract ;  and  testimony,  showing  the 
probable  expectancy  of  the  duration  of  the  policies  is  admissible. 
8.  It  is  competent,  also,  to  introduce  an  established  custom  among  in- 
surance companies  giving  an  agent  property  in  lists  of  policies 
procured  by  him,  for  the  purpose  of  explaining  such  contract 
EnttDorth  V.  JV*.  T.  Life  Ins.  Co.,  92. 

4.  See  Agbbement,  1,  (for  unfair  and  unreasonable.) 

5.  When  construction  of  State  law  Dy  State  courts  becomes  part  of  sub- 

sequent contract    See  Jubisdiction,  13. 

6.  See  Insubahob,  8. 

CORPORATION.  ^ 

.  1.  CoNTBAcmia. — ^The  principle  of  law  is,  that  where  one  of  the  par- 
ties is  a  corporation,  and  contracts  as  such,  although  it  has  no 
powers  except  those  specifically  granted,  or  necessary  to  carry  into 
effect  the  powers  expressly  granted,  yet  the  presumption  of  law  in 
regard  to  such  contracts  is  always  in  favor  of  their  validity  until 
the  contrary  is  shown.  But  this  presumption  only  arises  in  cases 
where  it  appears  that  it  had  power  to  contract  under  its  charter  or 
the  laws  of  the  State.    Toppan  v.  (7.  0.  dt  0.  B.  B,  Co.,  74. 

2.  Estoppel. — It  is  a  principle  of  universal  application  that  admissions, 
whether  of  law  or  fact,  which  have  been  acted  on  by  others,  are 
conclusive  against  the  party  making  them,  in  all  cases  between 
him  and  the  party  whose  conduct  he  has  influenced,  and  that  a 
man  shall  not  be  permitted  to  repudiate  his  own  representations. 
A  corporation,  quite  as  much  as  an  individual,  is  held  to  a  careM 
adherence  to  truth  in  its  dealings  with  mankind,  and  cannot,  by  its 
representations  or  silence,  involve  others  in  onerous  engagements, 
and  then  defeat  the  calculations  and  claims  its  own  conduct  has 
superinduced.    Same  v.  Same. 

8.  The  corporation  styled  the  Louisville  and  Portland  Canal  Company 
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is  still  in  existence,  and  has  the  right  to  use  and  control  the  canal 
and  its  revenues  as  far  as  contemplated  hy  the  acts  of  Kentucky 
and  Congress. 

4.  The  only  stockholder  in  the  company  is  the  United  States.  The 
directors  are  naked  trustees  without  interest.  Under  the  legisla- 
tion on  the  subject  there  are  three  parties  interested  in  the  trial : 
1st — The  bondholders ;  2d — The  Government  of  the  United  States ; 
8d — ^The  general  public. 

6.  Congress  could  not,  by  legislation,  impair  the  vested  rights  of  the 
bondholders  by  abolishing  or  limiting  the  tolls  so  as  injuriously  to 
affect  them.    U.  8.  v.  Lou.  d  Port.  O.Oo,,  260. 

6.  See  IifTSURAKCE,  6,  6. 
COSTS. 

1.  Where  a  suit  comes  into  the  Federal  court  by  removal,  it  brings 

along  with  it,  as  an  incident,  all  the  costs  which  accrued  or  attached 
under  the  State  law,  during  the  time  it  remained  in  the  State  court. 

2.  The  act  of  Congress,  prescribing  what  costs  may  or  may  not  be  taxed 

apply  to  such  costs  as  accrue  after  the  removal  of  such  cause  into 
the  Federal  court.     Warren  v.  Ives^  856. 

COURTS.  ^ 

1.  What  Courts  take  Noticb  of. — Courts  are  bound  to  take  judicial 

notice  of  public  navigable  water  courses,  of  the  boundaries  of 
states  and  counties,  and  of  the  location  of  towns  and  cities.  King 
d  Baker,  Sum.,  Etc.  v.  Am.  T.  Co.,  1. 

2.  Federal  court  may  declare  priority  of  satisfaction,  though  State 

Statute  provide  otherwise.    See  Jurisdiction,  8. 
8.  See  Justice  of  Supreme  Court,  1. 
4.  The  principles,  which  bind  the  several  Circuit  Courts  of  the  United 

States  to  follow  the  decisions  of  each  other  examined. 
6.  Adherence  to  such  decisions  is  by  no  means  confined  to  those  which 

precede  the  case  in  question  in  the  same  tribimal.    The  decisions 

of  coordinate  courts  are  equally  influential. 

6.  Although  divided  geographically  in  jurisdiction,  the  Circuit  Courts 

of  the  United  States  constitute  a  single  system,  and  when  one  court 
has  fully  considered  and  deliberately  decided  a  question,  every  sug- 
gestion of  propriety  and  fit  public  action  demand  that  it  should  be 
followed  until  modified  by  the  Appellate  Court. 

7.  The  appeal  to  the  Supreme  Court  in  the  case  Gardner  v.  Goodyear 

Dental  Vulcanite  Company  referred  to,  and  the  circumstances  under 
which  the  appeal  was  taken  considered. 

8.  When  an  invention  has  been  patented  in  England  by  a  third  person : 

Held,  that,  in  order  to  support  an  objection  resting  upon  the  issuance 
of  a  foreign  patent,  the  proof  should  connect  the  complainant  with 
its  procuration.    Goodyear  2>.  F.  Co,  v.  Willie,  888. 
0.  See  Municipal  Corporations,  13. 
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CRIME, 

1.  Contempt  a  Crimk— pROBECtrriON  fob. — Within  the  meaning  of 
Sec.  83,  of  the  Judiciary  Act,  contempt  is  a  crime  against  the  United 
States. 

d.  Any  willfbl  contempt,  which  the  United  States  Courts  may  deri 
with,  may  be  regularly  prosecuted  by  indictment.  Contempt  of 
court  is  a  specific  criminal  offense.  It  is  punished  sometimes  by 
indictment,  and  sometimes  in  a  summary  proceeding. 

8.  No  warrant  for  the  remoTal  of  the  accused  can  in  any  case  be  issued 
until  he  has  been  arrested  and  imprisoned.  If  he  offer  satisfactory 
bail,  it  is  his  rights  under  Section  33  of  the  Judiciary  Act,  to  be 
discharged  on  bail.  Semhle^  that  proper  practice  is  to  apply  for 
warrant  of  arrest  to  the  officer  designated  by  the  statutes  to  grant 
such  in  other  crimes.    U.  8,  v.  Jacobi,  108. 

DAMAGES. 

•1.  UuLE  AS  TO  Recotert  OF  Da^tages. — The  rule  that  a  plaintiff  can 
not  recover  damages  if  he  has  contributed  by  his  own  negligence 
to  the  injury,  does  not  apx)]y  to  a  case  where  plaintiff  has  con- 
structed a  building  of  wood  and  of  combustible  materials,  such  as 
is  generally  used  in  such  a  building  upon  his  own  lands,  though  it 
be  within  five  feet  of  a  dock  upop  a  public  navigable  river  where 
steamboats  are  in  the  habit  of  landing.  King  and  Baker^  Surt., 
Etc.,  V.  Am.  T,  Co.  1. 

%,  How  Computed. — A  package  of  Confederate  notes  was  delivered 
to  defendant  at  Jackson,  Tennessee,  by  plaintiff,  then  living  witliin 
Confederate  territory.  The  money  was  to  be  carried  to  New  Or- 
leans, but  before  it  reached  that  city,  in  the  usual  course  of  busi- 
ness. New  Orleans  was  taken  by  the  Federal  troops.  After  a 
reasonable  delay,  the  package  was  returned  to  Jackson  for  re-de- 
livery to  plaintiff,  but  before  this  could  be  done,  that  town  was 
taken  and  destroyed  by  United  States  troops:  Held,  that  the  value 
of  the  package  at  the  close  of  the  war  was  the  proper  measure  of 
damages.  It  was  then  demand  was  made,  and  interest  should  le 
allowed  from  that  time.    Same  v.  Sams, 

8.  Measure  of  Damages  fob  Non-Payment  of  Money.  —  The  meas- 
ure  of  damages  for  the  non-payment  of  money,  or  the  non-delivery 
of  a  debtor's  obligations  for  money,  is  the  anoount  due  and  interest, 
and  as  an  almost  universal  rule,  no  collateral  damages  can  be 
given. 

4.  Neootiabi^b  Bonds  Issued— Sinking  Fund. — ^If  negotiable  bonds, 
of  a  class  which,  by  the  usages  of  trade,  are  vendible  in  market  at 
.  established  rates,  are  to  be  issued  in  pajrment,  accompi^ied  with 
a  sinking  fund  to  give  them  greater  market  value,  such  bonds  are  to 
be  treated  as  if  they  were  chattels  and  things  in  esse,  and  the  dam- 
ages for  failure  to  provide  the  fund  will  be  the  difference  between 
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the  value  of  the  bondB  as  they  were  agreed  to  he  made,  and  the 
value  as  they  were  when  in  fact  made.    Brown  v.  MemphU^  188. 

5.  See  CoNSiONOB  and  Consignee,  1. 

6.  Patents,  16. 

DOMICIL. 

1.  DoMiciL — Intention  and  Pact. — Declarations,  which  are  a  part  of 

the  TM  gesta,  are  admissible  in  evidence  to  show  intention  as  a 
general  rule,  but  admissions  of  declarations,  either  written  or 
verbal,  in  connection  with  acts  done,  and  giving  character  to  such 
acts,  depend  much  on  circumstances  and  upon  the  nearness  or  dis- 
tance of  time  to  the  declarations  made  and  the  acts  done. 

2.  Evidence.  —  Instances  are  numerous  where  the  declarations  of  a 

person  made  in  changing  a  residence  have  been  received  as  evi- 
dence of  an  intention  to  make  the  change  permanent,  and  to  rebut 
any  presumption  that  it  was  made  for  temporary  purposes. 
8.  But  at  the  same  time,  the  admissibility  of  such  declarations  is  some- 
what in  the  discretion  of  the-  court,  and  is  subject  to  another  gen- 
eral rule,  that  a  person  will  not  be  allowed  by  his  declarations  to 
make  a  case  for  himself.    Doyle  v.  Clark,  536. 

DEFAULT.— See  Pleading. 

DUE  PROCESS  OF  LAW.— See  Jurisdiction,  19. 

DEMURRAGE. — See  Consignor  and  Consignee,  1. 

EJECTMENT. 

1.  Ejectment — Matter  in  Dispute — Jurisdiction — Construction 

OF  Section  11,  Act  of  1789. — The  matter  in  dispute  in  ejectment 
suits  in  the  United  States  Courts,  within  the  meaning  of  Sec.  11, 
Act  of  1789,  is  the  estate  which  is  claimed  in  the  declaration,  and 
in  order  to  give  the  court  jurisdiction  the  value  of  the  estate  must 
appear  in  the  declaration  or  by  proof.   Crawford  y.  Burnham,  116. 

2.  See  Chancery,  2. 

3.  Where  tjie  statute  of  a  State  allows  a  defendant  in  an  ejectment  suit 

a  new  trial  upon  the  payment  of  costs,  this  statute  is  binding  upon 
the  Circuit  Court  of  the  United  States  in  an  action  of  ejectment. 

4.  Section  34  of  the  Judiciary  act  construed :    Whatever  is  conclusive 

as  to  the  title  of  land  in  the  State  court  is  equally  conclusive  in  the 
Federal  court.     G,  G.  Hiller  v.  O.  M.  Shattuck,  272. 

EQUITY.— See  Chancery. 

ESTOPPEL. 
1.  EsTOPPEii. — It  is  a  principle  of  universal  application  that  admissions, 
whether  of  law  or  fact,  which  have  been  acted  on  by  others,  are 
conclusive  against  the  party  making  them  in  all  cases  between  him 
and  the  party  whose  conduct  he  has  influenced,  and  that  a  man 
shall  not  be  permitted  to  repudiate  his  own  representations.  A  cor- 
poration, quite  as  much  as  an  Individual,  is  held  to  a  careful  adher- 
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ence  to  truth  in  its  dealings  with  mankind,  and  cannot,  by  iu 
representations  or  silence,  involve  others  in  onerous  engagements, 
and  then  defeat  the  calculations  and  claims  its  own  conduct  ha^ 
superinduced.    Toppan  v.  C.  C.  d  C.  B.  B,  Co,j  74 
2.  See  AssiONEE,  2,  3.  and  Biaman  v.  Judah,  (n.)  681. 

EVIDENCE. 

1.  See  Contract,  8. 

2.  See  JuniSDiCTiON,  9. 
8.  See  Judgment,  1,  2,  8. 
4  See  DoMiciL,  2. 

5.  See  Wabbantt,  1,  2,  8. 
FEES. 

1.  Taxation  op   Costs. — Fees   por  Receiting  and  Filing. —  No 

paper  is  ** filed"  unless  it  has  the.  proper  indorsement  of  the 
clerk.  Merely  placing  it  in  the  court  papers  is  no  '*  filing."  When 
indorsed  by  the  clerk  "received  and  filed,"  and  actually  filed,  a 
fee  of  ten  cents  is  allowed,  and  when  it  is  necessarv  to  enter  a  not:t 
on  the  calendar  of  such  fact  an  additional  fee  of  fifteen  cents  is 
allowed. 

2.  When  the  number  of  words  are  lest  than  a  hundred  they  are  counted 

a  folio,  and  as  such  entry  is,  in  fact,  a  record,  the  departmental 
construction  is  the  proper  one,  which  gives  the  clerk  ten  cents  for 
"filing"  a  paper  and  fifteen  cents  for  the  record  entry  in  the 
calendar.    Amy  v.  Shelby/  Co.,  104. 

FEMME  COVERT,  OR  MARRIED  WOMAN.— See  Husband  and 
Wife,  1— Jurisdiction,  23,  24 

FORFEITURE. 

1.  See  Tender,  1 — Insurance,  22. 

2.  Insurance,  25. 
FRAUD. 

1.  Fraud  has  various  forms,  and  every  case  before  the  courts  must  be 

decided  upon  the  circumstances  surrounding  it.  Fenn&r  v.  IHekep 
et  al,  84. 

2.  Fraud  may  be  inferred  from  facts  and  circumstances  that  work  an 

imposition  and  deceit  on  other  persons,  who  are  not  parties  to  the 
fraudulent  agreement.    Same  v.  SafMj  84. 
8.  See  Insurance— PoLicT  op  Insurance,  18, 19,  20.  , 

GUARANTY. 

1.  See  Indorsee  and  Indorsee,  1,  2,  8,  4,  5. 

2.  Guaranty  op  Payment — Obligation.— A  guaranty  of  payment  im- 

poses an  obligation  to  pay  at  the  maturity  of  the  security,  and  the 
holder  need  not  wait  the  result  of  a  suit  against  the  principal 
debtor,  but  may  demand  the  money  from  the  guarantor  immediateK' 
upon  the  dishonor  of  the  paper.  Toppan  v.  C7. 0.  d  (7.  i2.  JR.  Co.,  74 
B  Warranty,  1,  2, 8. 
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1.  Under  the  writ  of  habeas  corpus  the  courts  of  the  United  States  have 

power  to  discharge  persons  while  under  arrest  by  State  officers,  if 
it  appears  that  they  are  held  in  custody  under  a  State  law  which 
attempts  to  punish  them  for  executing  a  law  of  the  United  States, 
or  where  the  act  for  which  they  are  held  was  done  under  process  of 
a  Federal  court. 

2.  If,  however,  a  party  be  in  the  custody  of  an  officer  of  the  State  gov- 

ernment under  an  indictment  for  larceny,  and  as  a  Justification  for 
the  act  complained  of  sets  up  the  fact  of  the  issue  of  a  writ  of  re- 
plevin from  the  United  States  Court,  tlie  last  named  court  on  habeas 
corpus  will  inquire  into  the  facts ;  and  if  it  should  appear  that  the 
writ  was  obtained  fraudulently,  with  the  purpose  of  carrying  off 
property,  the  court  will  remand  the  relator  to  the  custody  of  the 
State  officers. 
8.  Where  a  writ  is  on  its  face  regular,  it  is  a  justification  to  the  officer 
to  whom  it  is  addressed  for  everything  he  may  lawfully  do  under 
it;  but  a  party  who  has  procured  a  writ  by  fraud,  does  not  come 
within  the  rule.    Bx  pa/rie  Waddy  TJiompsony  507. 

HUSBAND  AND  WIFE.— See  Jurisdiction,  23,  24. 

HOMESTEAD. 
By  the  Michigan  statute,  "  when  a  homestead  is  owned  and  occupied 
by  any  resident  of  this  State,"  the  same  is  protected  against  the 
assignee  in  bankruptcy  of  the  husband,  though  he  be  absconding, 
if  his  family  still  resides  thereon.  This  is  so,  unless  the  proof  be 
clear  that  he  has  fixed  his  domicil  in  another  State.  In  re  Ghas, 
0.  Pratt,  Z5S, 

INDICTMENT.— See  Crime,  1,  2,  8. 

INDORSEB  AND  INDORSEE. 

1.  An  indorsement  of  guaranty  of  payment  upon  a  negotiable  bond  of 

a  railroad  company  having  coupons  attached  and  made  before  the 
•   security  is  delivered,  as  an  evidence  of  indebtedness,  is  supported 
by  the  same  consideration  sa  that  which  upholds  the  original 
contract. 

2.  If  such  guaranty  be  general,  it  is  negotiable,  together  with  the 

instrument  on  which  it  is  indorsed. 

8.  A  consideration  for  the  guaranty  is  required,  where  the  instrument 
is  made  after  the  inception  of  the  principal  contract  as  security 
'  for  Indebtedness. 

4  Where  a  railroad  company  has  under  general  statute,  though  not 
by  charter,  authority  to  guarantee  the  payment  of  the  bonds  of 
another  such  company,  in  an  action  upon  the  guaranty  it  is  not 
necessary  to  set  forth  in  the  declaration  such  authority  for  making 
the  indorsement. 

5.  A  statute  authorized  the  indorsement  by  one  railroad  company  of  a 
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guaranty  of  tbe  bonds  of  another,  and  provided  that  "  No  such  aid 
shall  be  furnished  *  *  *  or  arrangement  perfected  until  a  mcet- 
in^i:  of  tbe  stockholders  of  each  of  said  companies  shall  have  been 
called  by  tbe  directors  thereof  at,  *  *  *  and  the  stockholders, 
or  at  least  two-thirds  of  the  stock  of  such  company  represented  at 
such  meeting,  in  person  or  by  proxy,  and  voting  thereat,  shall  have 
assented  thereto:"  Ilrldy  that  it  was  sufficient  in  an  action  by  a 
bondholder  against  the  guarantor  to  aver  in  the  declaration,  "That 
the  guaranty  was  duly  signed  by  the  defendant  through  its  presi- 
dent, who  was  authorized  so  to  execute  the  same,  and  was  after- 
wards, to-wit :  "  on  the  same  day,  **  duly  ratified  and  confirmed  by 
the  stockholders  of  said  company.'* 
6.  Corporation  Coktractino. — ^The  principle  of  law  is,  that  where 
one  of  the  parties  is  a  corporation  and  contracts  as  such,  although 
it  has  no  powers  except  those  specifically  granted  or  necessary  to 
carry  into  eflfect  the  powers  expressly  granted,  yet  the  presumption 
of  law  in  regard  to  such  contracts  is  always  in  favor  of  their  valid- 
ity until  the  contrary  is  shown.  But  this  presumption  only  arises 
in  ca^es  where  it  appears  that  it  had  power  to  contract  under  its 
charter  or  the  laws  of  the  State.    Toppan  v.  C,  0.  <fc  C.  H.  R.  Co.,  74. 

0.  See  Admiralty,  7. 
INJUNCTION. 

1.  Preliminary  Injunction. — ^Where  this  has  been  issued  by  consent,  a 

motion  to  dissolve  must  be  considered  solely  upon  the  questions 
raised  by  the  answer. 

2.  Affidavits  in  Rebcttal. — On  motion  to  dissolve,  the  complainant 

cannot  read  aflldavits  in  rebuttal,  in  support  of  his  title.    As  to  that 
he  must  depend  upon  the  aflldavits  filed  with  his  bill.    Siku 
Farmer  v.  The  Calvert  Lith.^  ete.y  Co.y  228. 
8.  See  JcsTicB  OF  the  Supreme  Court,  1 — Patents  and  Ikfrinob- 

MENT,  4. 
4.  If  a  cause  has  been  removed  from  a  State  to  the  Federal  Court  and  an 
objection  be  raised  to  the  jurisdiction  of  the  latter  Court  in  the 
given  case,  the  Federal  Court  will  protect  the  rights  of  all  parties 
during  the  interval  and  prior  to  the  decision  of  that  question ;  and 
if  land  be  the  subject  of  the  controversy  will,  if  necessary,  award 
an  injunction  restraining  waste.     Warren  v.  Ives,  856. 

INSOLVENT  AND  INSOLVENT  DEBTOR. 
1.  If  insolvent-debtor  and  his  creditors  enter  into  a  composition  by 
which  they  agree  to  take  a  less  sum  than  what  he  owes  them 
respectively,  or  security  therefor,  in  discharge  of  their  indebted- 
ness, and  at  the  same  time  and  as  an  inducement  to  enter  into  the 
composition  he  secretly  agrees  with  one  of  them  that  he  will  then 
or  at  some  future  day  give  his  note  to  such  creditor  for  the  balance 
of  the  principal,  and  such  note  is  subsequently  given  pursuant  to 
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such  agreement :  Held,  That  such  agreement  is  a  fraud  upon  the 
other  creditors,  and  hoth  the  agreement  and  the  note  so  given  are 
utterly  void  from  the  beginning. 

2.  Fraud  has  various  forms,  and  every  case  before  the  courts  must  be 

decided  upon  the  circumstances  surrounding  it  Fenner  y.  Dickey 
et  al.,  34. 

3.  Mere  insolvency  in  the  absence  of  fraud,  will  not  deprive  partners 

of  their  legal  control  over  the  property,  or  of  their  rights  to  sell 
and  dispose  of  it  as  to  them  shall  seem  just  and  proper.  Tracy  db 
Irwin  v.  Walker  d  Ouland,  41. 

INSURANCE  AND  POLICY  OF  INSURANCE. 

1.  Instjrakce  Policy  —  Comfbomisb. — A  compromise  agreement  to 

constitute  a  good  defense  to  a  suit  upon  any  insurance  policy,  must 
be  binding  upon  both  parties,  and  of  such  a  character  as  to  operate 
as  a  satisfaction  of  the  contract  of  insurance. 

2.  Valued  Policy. — A  policy  enumerating  certain  articles  with  figures 

indicating  dollars  placed  opposite  to  each,  does  not  constitute  a 
valued  policy.    Benj.  Luce  v.  Springfield  F.  d  M,  I.  Co.,  281. 

8.  A  policy  of  insurance,  which  indemnifies  a  public  enemy  against 

loss  in  time  of  war,  is  unlawful ;  and  where  entered  into  before 
hostilities,  is  abrogated  when  they  occur.  The  relations  it  estab- 
lishes are  illegal  between  belligerents. 

4.  Where  a  life  policy  provides  that  it  shall  be  void  upon  the  non-pay- 

ment of  premiums  within  the  time  prescribed,  such  payment  is  a 
condition  precedent;  time  is  of  the  essence  of  the  contract,  and 
there  can  be  no  recovery  if  punctual  payment  is  omitted.    Tait  v. 
•    N.  r.  Life  Ins,  Co,,  288. 

5.  Where  the  performance  of  a  condition  precedent  becomes  unlawful, 

or  by  the  act  of  God,  impossible,  this  will  not  authorize  a  recovery 
upon  the  contract  without  performance.  Such  case  distinguished 
from  those  in  which  subsequent  impossibility  and  illegality  are 
relied  upon  as  a  defense. 

6.  A  contract  of  insurance,  the  continuance  of  which  depends  upon  the 

election  and  acts  of  the  insured,  is  not  like  a  debt,  the  obligation  of 
which  is  absolute,  and  which  is  suspended  only  by  war. 

7.  The  relations  between  the  members  of  a  corporation  for  mutual 

insurance  present  all  the  evils,  and  are  dissolved  by  war  for  the 
same  reasons,  as  those  between  ordinary  copartners. 
8b  The  reasons  for  the  dissolution  of  executory  contracts  by  war  are  not 
alone  that  such  contracts  involve  intercommunion  across  the  hos- 
tile lines,  or  that  they  relate  to  property  liable  to  capture ;  but  more 
especially  because  their  execution  increases  the  resources  of  the 
enemy. 

9.  A  court  of  equity  has  no  authority  to  decree  the  specific  performance 

of  an  agreement  in  favor  of  a  party  who  has  failed  to  perform  a  con- 
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dition  which  is  of  the  essence  of  the  contract,  although  presented 
by  its  becoming  subsequently  illegal  or  impossible  by  act  of  God. 

10.  A  court  of  equity  will  not  relieve  a  party  from  the  effect  of  omitting 

to  perform  an  act,  although  the  omission  was  caused  by  subsequent 
illegality  or  impossibility  arising  from  the  act  of  God,  where  such 
act  was  merely  optional,  and  the  other  party  had  no  right  to  enforce 
its  performance. 

11.  The  agency  of  one  representing  an  insurance  company,  authorized 

to  receive  premiums  and  renew  policies,  becomes  unlawftil  when 
the  insured  and  insurer  become  public  enemies.    Same  v.  Same, 

Id.  The  policy  had  this  clause  in  it:  *'  If  the  assured  shall  die  by  his 
own  hand,*'  etc.,  "this  policy  shall  be  void  and  of  no  effect:"  Held^ 
that  "  suicide "  and  "  die  by  his  own  hand,"  mean,  in  general 
terms,  the  same  thing. 

18.  That  in  a  suicide  sanity  is  always  presumed,  and  insanity  must  be 
proven,  by  one  claiming  exemption  on  that  account.  Nor  is  sui- 
cide evidence  of  insanity  in  itself  alone. 

14.  The  presumption  of  fact,  in  such  case,  is  that  the  person  *'  died  by 

his  or  her  own  hand  "  in  the  sense  of  the  policy.  The  plaintiff  must 
show  the  contrary. 

15.  Every  degree  of  insanity  will  not  exempt  a  person  from  the  conse- 

quences of  an  act.  There  must  be  more  than  error  of  Judgment 
There  must  be  mental  disorder. 

16.  In  order  to  render  the  defendant  liable  the  mind  of  the  party  assured 

must  have  been  so  far  deranged  as  to  be  incapable  of  rational  Judg- 
ment in  regard  to  the  act  of  self  destruction.  The  plaintiff  must 
prove  that  the  assured  was  moved  by  an  insane  impulse  which  be 
could  not  resist,  or  that  his  powers  of  reason  were  so  far  over- 
thrown as  that  he  could  not  exercise  them  in  reference  to  the  act  of 
self-destruction. 

17.  "  General  nature,  consequence  and  effect  of  the  act,"  are  words  not 

restricted  to  the  act  of  taking  his  life,  but  to  the  result  of  it.  They 
refer  to  the  accomplished  act  of  suicide.  Lottie  A.  Moore  v.  Conn, 
Mut.  L,  I.  Co.,  863. 

18.  Where  facts  are  within  the  knowledge  of  both  parties,  or  can  be 

known  by  the  exercise  of  reasonable  diligence  by  the  party  conu 
plaining,  they  cannot  be  used  as  the  foundation  of  a  suit  by  ±e 
latter,  though  falsely  represented  by  the  other  party.  Mere  irrega> 
larities  do  not  invalidate  the  policy. 

10.  The  allegation  that  the  compromise  and  settlement  were  obtained 
by  representing  that  the  policy  was  lapsed  for  non-payment  of  pre- 
miums is  a  conclusion  of  law,  and  not  material. 

20.  The  allegation  that  the  defendant  had  reinsured  one-half  of  the  policy 
in  another  company,  and  that  the  plaintiff  would  have  to  inccr 
the  expense  of  another  suit,  is  the  assertion  of  something  in  future 
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of  the  nature  of  a  threat,  and  fraud  in  law  is  not  applicable  in  such 
cases.    Fanny  Dunn  v.  Com.  Ins.  Co,,  379. 

21.  Premium  Note.— When  negotiable,  is  entitled  to  grace  as  other 

commercial  paper. 

22.  FoRFEiTURG — TENDER. — ^A  tender  of  interest  on  the  note,  within 

the  days  of  grace,  will  prevent  a  forfeiture  for  non-payment  of  in- 
terest at  maturity  of  note.  RosanTM  Jarman  v.  13t,  Louis  M,  L,  I. 
Co..  648. 

23.  Life  Insurance  —  Policy  —  Condition  Precedent  —  Pbrporm- 

ANCB. — ^A  policy  of  life  insurance  provided  that  if  the  insured  did 
not  pay  annually  in  advance  the  interest  on  any  unpaid  notes  or 
loans  to  the  company  on  account  of  premiums,  the  company  should 
not  be  liable  for  any  part  of  the  insurance,  and  the  policy  should 
cease  and  determine.  Performance  of  this  obligation  by  the  as- 
sured was  a  condition  precedent,  and  no  recovery  could  be  had 
without  it. 

24.  Course  of  Business,  Etc. — ^Tlie  assured  had  been  in  the  habit  cf 

paying  this  interest  in  cash,  and  for  dividends  earned  the  company 
credited  him  upon  the  principal  of  the  notes  outstanding :  Heh  , 
that  this  course  of  business  controlled  the  general  principle  of  law, 
which  requires  payments  upon  notes  to  be  credited  first  upon  the 
interest,  and  then  upon  the  principal,  and  that  the  policy  would  be 
forfeited,  notwithstanding  the  dividends  earned  might  exceed  in 
amount  the  interest  due  upon  the  outstanding  notes. 

25.  No  Relief  Against  Forfeiture — When. — Against  a  forfeiture  of 

a  life  insurance  policy,  incurred  by  non-payment  of  premiums  upon 
the  day  stipulated,  equity  will  not  relieve.  Anderson  v.  St.  Louis 
M.  I.  Co.,  559. 

26.  If  a  policy  be  payable  to  the  wife  of  the  assured  at  his  death,  she 

being  then  living,  but  if  not,  to  her  children,  and  a  proviso  be 
inserted  **  that  in  case  of  the  decease  of  the  wife  during  the  lifetime 
of  the  assured,  the  said  assured,  may,  at  his  option,  substitute  any 
other  beneficiary  under  this  policy"  —  such  substitution  must  be 
made  upon  the  decease  of  the  wife,  or  within  a  reasonable  time 
thereafter.  After  the  date  fixed  for  the  next  ensuing  payment  of 
premium  it  cannot  be  made.    Eisman  v.  Judah,  627. 

27.  Will — ^Power  of  Appointment. — The  power  thus  conferred  on  the 

assured  of  substitution  is  not  executed  by  a  bequest  in  his  last  will, 
made  a  year  after  the  death  of  the  wife,  in  which  the  attempt  is 
made  to  give  and  bequeath  the  policy  in  question,  with  three  others, 
none  of  which  were  a  part  of  his  personal  estate.    Same  v.  Same. 

JUDGMENT. 
1.  Defendant  moved  to  set  aside  Judgment  taken  on  a  promissory  note, 
on  the  ground  that  the  maker  of  the  note  was  at  the  beginning  of 
the  suit  a  married  woman :  Held^  that  the  fact  of  coverture  at  the 
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commencement  of  the  suit  and  entry  of  judgment  are  questions  of 
fact,  and  that  a  writ  of  error  coram  nobis  will  lie. 

2.  That  on  motion  and  aflldayits  the  same  may  be  reversed  and  set  aside 
at  any  time  during  the  coverture  and  before  the  satisfaction  of  the 
judgment. 

8.  Coram  nobis  in  cases  of  coverture  to  set  aside  irregular  judg- 
ments against  married  women — motion  in  place  of  the  writ  le?8 
expensive,  and  the  more  modern  practice.  The  appropriate  use 
of  the  writ  of  error  coram  nobis  is  to  enable  a  court  to  correct  its 
own  errors.    Albree  v.  Johnson,  341. 

JURISDICTION. 

1.  Relation  op  State  Laws  to  United  States  Coubts  bitting  as 

CouBTS  OF  Law  and  Equity — Juiiisdiction. — The  State  Laws  con- 
stitute a  rule  of  decision  to  the  courts  of  the  United  States  when 
sitting  as  couits  of  law  in  civil  matters  within  a  particular  State, 
but  this  rule  does  not  apply  to  a  Circuit  Court  of  the  United  States 
when  sitting  as  a  Court  of  Chancery.  It  is  governed  by  the  gen- 
eral principles  of  equity  in  the  exercise  of  its  equitable  pow^ers. 

2.  Jurisdiction  of  the  Distkict  Court  of  the  United  States  to 

DECLARE     assignment     FRAUDULENT,    NOTWITHSTANDING    SPECIAL 

PROVISIONS  OF  State  statute. — The  Circuit  Court  of  the  United 
States  has  jurisdiction  to  declare  void  a  fraudulent  assignment,  not- 
withstanding  the  special  provisions  of  a  State  statute  as  to  setting 
aside  assignments  made  by  a  debtor  in  contemplation  of  insolvency, 
and  it  can  direct  the  application  of  the  fund  assigned. 

3.  Federal  Court  may  declare  priority  of  satisfaction,  though 

State  statute  provide  otherwise. — The  Ohio  statute  provides 
that  a  fraudulent  assignment  so  made  shall  enure  to  the  benefit  of 
all  the  creditors  of  the  assignor  in  proportion  to  the  amount  of  their 
respective  claims,  prescribing  a  specific 'mode  of  making  distribu- 
tion through  the  agency  of  an  assignee  appointed  by  the  Probate 
Judge.  Notwithstanding,  the  Circuit  Court  of  the  United  States 
has  jurisdiction  in  equity,  and  in  that  court  a  particular  creditor, 
w^ho  sues  for  himself  alone,  will  entitle  himself  to  a  prior  equity  to 
the  payment  of  his  entire  debt,  and  the  court  will  direct. the  applica- 
tion of  the  residue  of  the  fund. 

4.  As  between  a  Court  of  United  States  and  Statb  Coxhit— 

Which  has  jurisdiction,  and  when. — Where  a  question  of  jurif- 
dietion  arises  lb  between  a  court  of  the  United  States  and  a  Stale 
court,  the  court  which  first  acquires  possession  of  the  fund,  or 
subject  of  the  action  or  jurisdiction  over  the  matter  by  process 
against  the  person,  has  exclusive  jurisdiction. 

5.  Vigilant   Creditor. — The  vigilant  creditor  acquires,  by  pursuing 

his  claim  a  preferable  equity,  which  attaches  and  becomes  a  specific 
lien  by  the  filing  of  his  bill. 
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6.  Rule  of  Property. — Whenever  the  State  court  acquires  possession 

and  control  of  the  insolvent  debtor's  property,  it  has  the  unques- 
tioned power  to  dispose  of  it  and  give  a  good  title.  To  this  extent 
the  State  law  is  a  rule  of  property.  Burt  db  Wilcox  v.  Keyes  et  al.y  61. 

7.  During  the  late  civil  war,  where  an  United  States  officer  in  command 

of  troops,  while  in  an  insurgent  State,  seized  property  belonging 
to  a  citizen  of  that  State,  and  sold  it  to  a  third  person,  and  the  lat- 
ter was  sued  alter  the  war  by  the  owner  at  the  time  of  the  seizure : 
Held^  that  the  court  had  no  jurisdiction  over  the  subject  matter. 

8.  The  validity  of  such  seizure  could  not  be  tried  in  a  municipal  court 

in  a  common  law  proceeding,  as  such  seizure  was  an  act  of  war, 
and  no  action  can  be  maintained  in  such  court  against  the  captor 
of  booty. 

9.  Under  the  general  issue  in  trover  this  defense  was  admissible.   CooU 

idge  v.  Guthrie^  97. 

10.  After  the  cotton  seized  had  been  in  the  firm  possession  of  the  captor 

twenty-four  hours,  it  became  booty  by  the  laws  of  war,  and  the 
title  to  the  same  was  wholly  lost  to  the  former  and  hostile  owner. 
If  the  plaintiff  had  any  right  which  can  be  recognized,  it  is  against 
the  Government,  and  must  be  asserted  elsewhere.    Same  v.  Same. 

11.  See  Ejectment,  1. 

12.  When  United  States  Courts  are  not  Bound  to  Follow  State 
•  CJouRT. — Where  the  decision  of  the  highest  court  of  a  State  hold- 
ing an  act  of  the  Legislature  unconstitutional  is  not  based  upon 
any  provision  of  the  State  Constitution,  but  upon  certain  general 
principles  applicable  alike,  if  correct,  to  all  the  State  govern- 
ments, and  that  of  the  United  States,  the  United  States  Courts  are 
not  bound  to  follow  such  decision. 

13.  As  TO  Matters  Arising  Subsequent  to  Such  State  Decision. — 

Where  such  decision  of  the  State  Court  is  based  upon  special  pro- 
visions of  the  State  Constitution,  it  will  be  followed  by  the  United 
States  Courts  as  to  all  matters  arising  subsequent  to  the  State 
decision. 

14.  Contracts  Based  upon  State  Laws  and  Prior  Decisions  Favor- 

able.— But  where  contracts  have  been  made  in  good  faith,  based 
upon  State  laws,  which  have  long  been  treated  as  valid  by  suc- 
cessive public  officers  of  the  State,  and  by  the  people  of  the  State 
generally,  and  where  the  prior  judicial  decisions  of  the  State  upon 
cases  analogous  in  principle,  though  not  upon  the  precise  point, 
favor  such  validity,  the  United  States  Courts,  in  suits  upon  such 
contracts,  will  not,  contrary  to  their  own  judgment,  follow  State 
decisions  holding  such  laws  unconstitutonal  and  such  contracts 
invalid. 

15.  Laws  in  Aid  of  Railroads  not  in  Conflict  with  State  Consti- 

tution.—Laws  authorizing  municipal  ai4  to  railroads  are  not  in 
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conflict  with  the  CoDstitution  of  Michigan.  The  decisions  of  the 
Supreme  Court  of  the  State  holding  the  opposite  view  were  so  con- 
trary to  precedent  and  so  unexpected  as  to  operate  as  a  surprise 
upon  the  community.  The  long  continued  and  frequent  legislative 
action  in  the  passage  of  such  laws,  and  of  other  laws  involving  the 
same  principles,  with  the  action  of  the  State  and  municipal  officers 
in  favor  of  their  validity,  and  the  repeated  decisions  of  the  Supreme 
Court  of  the  State  announcing  principles  which  support  such  laws, 
together  constituted  such  evidence  that  these  laws  would  be  held 
constitutional,  that  business  men  were  Justified  in  making  contracts 
in  reliance  upon  their  validity :  and  the  United  States  Courts  will 
enforce  all  such  contracts  brought  before  them  whenever  made  be- 
fore the  State  decisions.  In  construing  contracts  made  subsequent 
to  the  State  decisions,  they  will  follow  those  decisions,  irrespective 
of  their  own  views.    Talcott  v.  Pins  Grove,  120. 

16.  What  THE  Supreme  Coubt  op  United  States  has  Decided  whebe 

THERE  IS  NO  PROHIBITION  IN  State  CONSTITUTION. — ^The  Supreme 
.  Court  of  the  United  States  have  repeatedly  held  that,  in  the  absence 
of  some  provision  in  the  State  Constitution  prohibiting  it,  the  Legis- 
lature has  power  to  authorize  municipalities  to  issue  bonds  in  aid 
of  railroads  designed  to  benefit  the  public  interests  of  the  com- 
munity. 

17.  Decision  in  Michigan  Opposed  to  Decisions  in  otheb  States.— 

The  decision  of  the  Supreme  Court  of  Michigan  against  the  va- 
lidity of  these  bonds  is  opposed  to  an  overwhelming  weight  of 
decisions  in  other  States  with  Constitutions  similar  to  that  of 
Michigan.  Before  the  Constitution  of  Michigan  was  adopted,  in 
1850,  the  validity  of  bonds  of  this  character  had  been  settled  in 
States  with  similar  Constitutions.  In  adopting  its  own  Constitution, 
Michigan  must  be  presumed  to  have  adopted  the  practical  and  Judi- 
cial construction  of  other  like  Constitutions. 

18.  Railroad   Corporation   a   Public    Corporation — A  Govern- 

mental Agency. — A  railroad  corporation,  in-  view  of  its  origin, 
objects,  uses,  and  the  control  of  government  over  it,  is  a  public 
corporation,  though  its  shares  may  be  owned  by  private  individ- 
uals.   It  is  a  governmental  agency  for  public  purposes. 

19.  The  Legislature,  not  the  Judiciary,  Determines  what  is  a 

Public  use  fob  Taxation  Pubposes. — ^The  Legislature,  and  not 
the  judiciary,  is  to  determine  what  is  a  public  use  for  purposes  of 
taxation. 

20.  Due  Pbocbss  of  Law^Taxation  not  in  Violation  of. — The  tax- 

ation authorized  in  this  case  is  not  in  violation  of  the  provision 
of  the  Constitution  against  depriving  a  person  of  property  without 
due  process  of  law.  This  clause  has  no  reference  to  the  objects 
and  purposes  of  a  statute,  but  to  the  mode  in  which  rights  are 
ascertained. 
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21.  Provision  of  Statb  Constitution  as  to  State  not  being  Party 

TO  OR  INTERESTED  IN  ANY  StaTE  IMPROVEMENT  —  UNIFORM  RULE 

OP  Taxation,  Etc. — ^The  provision  in  the  Constitution  that  the 
State  shall  not  be  a  party  to,  or  interested  in  any  work  of  internal 
improvement  is,  on  principle,  and  by  repeated  and  numerous  and 
uniform  decisions,  and  by  the  legislative  action  of  Michigan,  con- 
fined to  the  State  as  such,  and  in  its  corporate  character.  It  in 
no  way  touches  the  right  of  the  Legislature  to  authorize  munici- 
palities to  make  or  aid  such  work.  Neither  is  it  against  the  pro- 
vision requiring  a  uniform  rule  of  taxation.  That  is  uniform 
taxation  which  is  uniform  throughout  the  taxing  district.  To  fix 
the  extent  of  such  district  is  a  legislative,  and  not  a  Judicial, 
function. 

22.  Railroads  are  Public  Highways. — A  railroad  is  not  private  prop- 

erty— it  is  devoted  to  public  uses.  When  the  land  is  taken  by  au- 
thority of  the  commonwealth  under  right  of  eminent  domain  it 
becomes  a  public  highway.  No  corporation  has  property  in  it,  but 
it  may  have  franchises  annexed  to  and  exercisable  within  it  Same 
V.  Same. 

23.  See  Injunction,  4. 

24.  To  give  jurisdiction  against  a  married  woman  in  a  suit  at  law,  her 

liability  must  appear  in  the  proceedings  affirmatively,  and  will 
not  be  inferred. 

25.  Again. — In  equity  her  separate  property  may  be  reached,  and  she 

may  be  charged,  but  at  law  she  cannot  confess  judgment,  and  judg- 
ment by  default  may  be  set  aside.    AVbree  v.  Johnson,  341. 

26.  Where  a  joint  stock  association  was  organized  under  the  laws  of 

New  York,  having  the  privilege  of  perpetual  succession  and  the 
right  of  making  contracts  in  the  name  of  such  association,  and 
of  suing  and  of  being  sued  in  the  name  of  its  president  or  treas- 
urer, it  is  to  be  deemed  a  citizen  of  that  State,  at  least  so  far  that  an 
action  can  be  maintained  against  it  by  a  citizen  of  another  State  in  a 
Federal  court,  without  regard  to  the  citizenship  of  the  individual 
members  composing  such  association.    Malta  v.  Am,  Ex.  Co.,  611. 

JURY. 
Jury  to  Determine  what  facts  Constitute  Due  Care. — It  is  a 
question  for  the  jury  to  determine  what  facts  constitute  due  care, 
the  want  of  which  is  culpable  negligence.  This  must  depend  on 
the  circumstances  of  the  case,  an  important  item  of  which  is  the 
susceptibility  to  injury  of  the  property  exposed.  The  danger  and 
probable  extent  of  injury,  in  case  it  should  occur,  regulate  or  fix 
the  degree  of  care  that  is  required.  King  and  Baker,  Suroivors, 
Etc.  V.  Am.  Trans.  Co.,  1. 

JUSTICE  OF  THE  SUPREME  COURT. 
Notwithstanding  the  Act  of  Congress  of  June  1, 1872,  If  the  Judge  of 
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the  District  Ck)urt,  the  Judge  of  the  Circuit,  and  the  Judge  of  the 
Supreme  Court  be  absent,  another  Justice  of  the  Supreme  Court 
has  the  right  to  heai*  an  application  for  an  injunction.  U.  8.  t. 
Lou.  d  P.  Canal,  200. 

LEX  LOCI. 
Where  a  mortgage  is  executed  on  land  in  one  State  for  money  loaned 
in  another,  but  which  provides  that  the  money  ahall  be  paid  at  the 
mortgagee's  residence  in  that  other  State,  with  a  rate  of  interest 
that  would  be  void  in  the  State  of  the  mortgagee,  but  not  in  that 
of  the  mortgaeor:  Held^  That  the  plaintiff  might  elect  to  proceed 
under  the  laws  of  the  State  where  the  mortgage  was  recorded  and 
where  the  whole  contract  was  valid.    JFitch  v.  Bemety  15. 

LEX  FORI.— See  Lex  Loci. 

LIEN. 

1.  Judgments  Against  Railroad  Corporatons— Liens.— In  Ohio,  a 

judgment  of  a  court  of  record  creates  a  lien  upon  the  real  estate  of 
a  defendant  within  the  county  where  it  is  rendered,  or  where  the 
land  is  seized  in  execution ;  and  this  is  superior  to  that  of  a  prior 
unrecorded  mortgage  made  by  defendants.  This  lien  is  not  super- 
seded by  the  mortgage,  if  subsequently  recorded. 

2.  Judgment — Lien. — A  judgment  against  a  railroad  corporation  be- 

comes a  lien  upon  its  road  and  realty,  in  the  same  manner  as  upon 
the  real  estate  of  a  natural  person. 

8.  Lien  in  Several  Counties. — Where  the  road  passes  through  sev- 
eral counties,  the  same  rule  as  to  lien  and  sale  applies  as  to  an  en- 
tire tract  of  land  lying  in  several  counties. 

4  Where  a  mortgage  by  a  railroad  company  of  its  road,  which  passes 
through  several  counties,  is  recorded  in  one  of  those  counties  be- 
fore judgment  recovered  against  the  company  by  a  stranger;  but 
is  not  recorded  in  the  other  counties,  it  has  a  priority  of  lien  over 
the  judgment  upon  the  part  of  the  road  lying  in  that  particular 
county,  but  not  upon  such  portions  of  the  road  as  lie  in  the  other 
counties. 

5.  On  Sale,  Road  is  to  be  Treated  as  Indivisible.— A  sale  under 

execution  cannot,  however,  be  made  separately  of  that  part  of  the 
road  not  subject  to  the  prior  lien  of  the  mortgage.  For  the  purpose 
of  sale,  the  entire  road  must  be  treated  as  indivisible.  The  whole 
must  be  appraised  and  sold  together.  The  proceeds  must  be 
brought  into  court,  and  the  same  be  distributed  according  to  prior- 
ity of  liens  and  the  portions  of  the  road  subject  to  such  liens 
respectively. 

6.  Extent  of  Lien  of   Federal  Judgment.— A  judgment  of  the 

Circuit  Court  of  the  United  States  has  the  same  effect,  as  a  lien 
upon  lands  throughout  the  district,  that  a  judgment  of  the  State 
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Ck>art  has  throughoat  the  county  where  it  is  rendered.  B,  LadUno^ 
TruBtee  v.  Clinton  Line  R.  B.,  26. 

7.  Vigilant  creditor  acquires,  by  pursuing  his  claim,  a  preferable  equity 

which  attaches  and  becomes  a  specific  lien  by  the  filing  of  his  bill. 
Burty  Wilcox  d  Barton  v.  Keyes^  61. 

8.  See  Admibaltt,  4,  5,  6,  7. 

9.  See  Admiralty,  8. 
10.  See  Admiralty,  17. 

LIMITATION.— See  Patents,  17—Damagb8,  «. 

LOTTERY  TICKETS. 
Under  the  Statutes  of  Tennessee,  Code  Sec.  4890,  any  person  who  "vends 
or  attempts  to  vend  any  lottery  ticket  in  this  State,"  etc.,  etc.,  *'  is 
guilty  of  a  misdemeanor."  Therefore,  a  due  bill  for  the  payment 
of  money  by  an  agent  to  a  principal  on  account  of  money  received 
by  the  former  on  sales  of  tickets  left  with  him  by  the  latter,  is  an 
unlawful  contract,  and  cannot  be  enforced  in  the  courts.  Lanahan 
V.  PaitiBOUy  40. 

MORTGAGES. 

1.  Where  a  mortgage  is  executed  on  land  in  one  State  for  money 

loaned  in  another,  but  which  provides  that  the  money  shall  be  paid 
at  the  mortgagee's  residence  in  that  other  State,  with  a  rate  of  in- 
terest that  would  be  void  in  tlie  State  of  the  mortgagee,  but  not  in 
that  of  the  mortgageor :  Held,  that  the  plaintiff  might  elect  to  pro- 
ceed under  the  laws  of  the  State  where  the  mortgage  was  recorded 
and  where  the  whole  contract  was  valid.    Fiteh  v.  Bemer^  15. 

2.  Effect  of  Recordino,  Etc. — AVTiere  a  mortgage  by  a  railroad  com- 

pany of  its  road,  which  passes  through  several  counties,  is  recorded 
in  one  of  those  counties  before  judgment  recovered  against  the 
company  by  a  stranger ;  but  is  not  recorded  in  the  other  counties — 
it  has  a  priority  of  lien  over  the  judgment  upon  the  part  of  the 
road  lying  in  that  particular  county,  but  not  upon  such  portions  of 
the  road  as  lie  in  other  counties.  E.  Ludlow^  Tr.  v.  Clinton  Line 
B.  B.  Co.y  26. 
8  See  Jurisdiction,  30. 
MOTION.— See  Judgment,  2,  3. 

MUNICIPAL  CORPORATION.— See  Corporation,  1,  3. 

1.  Contracts. — When  contracts  have  been  made,  acts  done,  and  labor 

performed  in  pursuance  of  a  construction  of  a  city  charter,  acqui- 
esced in  by  all  its  citizens  competent  by  such  an  interpretation,  it 
will  be  sustained  if  justified  by  any  possible  reading  of  the  statutes. 

2.  May  Bind  Itself  by  its  Agents. — In  reference  to  all  acts  which 

a  Municipal  Corporation  has  power  in  any  mode,  and  by  any 
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agency,  to  peribrm,  it  may  bind  itself  by  those  agents  whom  it  suf- 
fers to  act  for  it,  and  in  the  modes  which  it  sanctions  by  its  own 
usages. 
8.  Conditions  Precbobnt. — Where  the  charter  prescribes  Totes  of 
shareholders,  citizens  or  directors,  or  other  formalities  as  condi- 
tions precedent  to  the  performance  of  acts,  and  such  acts  are  per- 
formed without  such  formalities,  third  persons  acting  in  good  faith 
may  presume  all  has  been  done  which  the  charter  demanded,  and 
the  corporation  will  not  be  suffered  to  prove  its  own  negligence  or 
willful  dereliction  to  defraud  innocent  parties  of  their  labor,  prop- 
erty or  money. 

4.  Municipal  Corpohations  mat  make  Bonds,  Notes,  Etc.— A  mu- 

nicipal, like  a  private  corporation,  may,  in  the  ordinary  course  of 
its  government,  and  in  the  conduct  of  improvements  it  is  its  duty 
to  execute,  make  promissory  notes,  bonds,  guaranties,  and  all  other 
agreements  necessary  or  convenient  for  the  economical  and  proper 
financial  management  of  its  affairs  as  fUlly  as  a  natural  person. 

5.  May  enoaqb  Attobnets. — The  Mayor,  City  Attorney  and  Treas- 

urer of  the  Corporation  having  ordinarily  been  suffered  to  make 
similar  agreements,  may  engage  attorneys  to  collect  demands  due 
the  municipality,  when  its  interests  demand  such  ser\'ice. 

6.  For  Services  Performed  with  Knowledge  of  City  Officiaijb 

— tLiable. — If  the  service  is  in  a  suit  in  which  the  city  is  a  party, 
or  in  which  it  is  interested,  and  it  is  performed  with  the  knowledge 
of  the  officials,  it  is  liable  for  the  service  in  the  same  manner  as  a 
natural  person.  Judgments  holding  the  contrary  depend  upon 
statutes  which  expressly  prohibit  such  retainers.  Brown  v.  Mem- 
phis, 188. 

NEW  TRIAL. 

NEGLIGENCE.— See  Damages,  1. 

NEGOTIABLE  BONDS.— See  Damages,  4 

NOTICE. 

1.  Courts  are  bound  to  take  judicial  notice  of  public  navigable  water 
courses,  of  the  boundaries  of  States  and  counties,  and  of  the  loca- 
tion of  towns  and  cities.  King  d  Baker,  8uro^9,  Etc.,  v.  Am,  T.  Co.,  1. 

2.  See  Partners  and  Partnership,  10. 

OBLIGATION.— See  Guaranty,  3. 

OFFICERS  AND  OFFICIALS.— See  Parties. 

PARTIES. 
One  who  claims  to  be  the  president  of  a  gas  company,  and  at  the 
same  time  a  stockholder  and  creditor,  cannot  sue  in  his  own  name 
for  injuries  done  to  him  or  to  said  gas  company.  The  suit  must,  if 
brought,  be  in  the  name  of  the  company  or  corporation.  Donowtn 
V.  Dean,  182. 


INDEX.  683 


PARTNERS  AND  PARTNERSHIP. 

1.  Mercantile  partners  are  joint  tenants  in  the  stock  and  effects  of  a  co- 

partnership. Each  member  of  the  firm  has  a  specific  lien  upon  the 
assets,  but  this  is  not  applied  only  to  property  and  effects  bnuight 
into  the  concern  at  its  organization,  but  to  everything  else  coming 
in  lieu  thereof  during  the  continuance,  or  after  the  determination, 
of  the  partnership. 

2.  Upon  dissolution,  the  lien  of  the  individual  members  of  the  firm 

continues,  as  well  for  the  indemnity  of  each  as  for  his  proportion 
of  the  surplus. 

3.  In  strict  law,  creditors  have  no  lien  upon  the  partnership  property 

for  their  debts.  It  is  only  worked  out  through  the  equity  of  the 
partners,  over  the  whole  funds,  in  a  court  of  chancery. 

4.  The  property  of  the  company  should  be,  first,  liable  for  the  debts  of 

the  company,  and  joint  creditors  should  have  a  priority  or  priv- 
ilege of  payment  before  separate  creditors.  These  are  rights  which 
the  law  secures  to  each  and  all  the  members  of  the  firm.  But  they 
may  relinquish  these  rights  to  one  and  the  other,  or  to  third  per- 
sons, or  they  may  enforce  them  in  a  court  of  equity  for  their  own 
benefit,  or  become  the  instruments  by  which  creditors  may,  in  like 
manner,  enforce  them  for  the  benefit  of  creditors. 

5.  The  general  creditors  of  a  firm,  before  levy  or  seizure  have  not,  as 

such  creditors,  any  specific  lien  on  the  assets  of  the  firm,  and  the 
preference  of  the  creditors  of  the  company  over  the  separate  cred- 
itors in  the  distribution  of  the  joiht  assets  arises  from,  and  must 
be  worked  out  through,  the  rights  of  the  partners  to  insist  upon 
such  application. 

6.  Mere  insolvency,  in  the  absence  of  fraud,  will  not  deprive  the  partners 

of  their  legal  control  over  the  property,  or  of  their  right  to  sell  and 
dispose  of  it  as  to  them  shall  seem  just  and  proper. 

7.  Where  the  retiring  partner  sells  and  tran&fers  all  his  interest  in  the 

partnership  to  his  copartner,  who  thereupon  assumes  exclusive 
control  over  it  and  disposes  of  it  to  bona  fide  purchasers,  the  former 
should  not  be  permitted  to  follow  such  property  into  the  hands  of 
third  persons,  but  should  be  remitted  to  his  action  at  law  for  a 
breach  of  thQ  agreement. 

8.  Fraud  may  be  inferred  from  facts  and  circumstances  that  work  an 

imposition  and  deceit  on  other  persons,  who  are  not  parties  to  the 
fraudulent  agreement.    Trac^  d  Irwin,  v.  Walker  A  Ouland,  41. 

9.  Law  of  Limited  Paktnership — Persons  Dealing  with  Affected 

WITH  Notice. — Every  one  tjading  with  a  limited  partnership  is 
chargeable  with  notice  as  to  the  scope  and  range  of  the  business  of 
the  partnership,  and  as  set  forth  in  the  articles,  when  the  same 
have  been  filed  and  made  known  according  to  law. 
10.  Contracts  of  General  Partners  Outside  of  Partnership  Busi- 
ness.—  The  capital  of  special  pailners  in  a  limited  partnership 
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against  liability  upon  contracts  made  by  general  partners,  is  pro- 
tected  by  the  same  general  principle  that  obtains  in  fkvor  of 
general  partners  against  liability  on  contracts  made  by  individual 
partners;  and  no  departure  by  general  partners,  no  matter  ho^ 
common  or  long  continued,  if  not  consented  to  or  known  and  acqui- 
esced in  by  the  special  partnera,  will  have  the  effect  of  enlarging 
or  changing  the  scope  of  the  business  as  specified  in  the  copartner- 
ship articles.    Tayl  r  v.  Easch  <fe  Bernarty  385. 

PATENTS  AND  INFRINGEMENT. 

1.  On  the  question  of  infringment  complainant  may  read  affidavits  in 

rebuttal. 

2.  PniOR  Action  at  Law  not  Necessaky. — The  right  to  the  patent 

and  the  infringement  may  be  set  up  and  adjudicated  in  a  court  of 
equity  without  a  prior  trial  at  law. 

3.  Waiver  op  Penalties. — It  is  not  a  good  ground  of  demurrer  that 

the  bill  does  not  waive  the  forfeitures  and  penalities  prescribed 
for  the  infringement. 

4.  Information  and  Belief. — Denials  or  allegations  upon  information 

and  belief  are  not  sufficient  to  dissolve  an  injunction. 

5.  Maps.— New  editions  of  maps  are  included  in  the  Copyright  Laws 

of  Congress. 

6.  Township  Boundaries. — ^Taking  the  boundaries  of  townships  trom 

another  map  without  going  to  the  common  source  of  information  is 
an  infringment.    Silas  Farmer  v.  Calvert  Lith.  Co.,  228. 

7.  If  the  patent  is  for  a  combination  and  on  that  a  recovery  is  sought, 

the  complainant  may  recover  for  the  element  that  he  has  added. 

8.  Where  the  Master  gave  profit  on  the  whole  combination,  but  the 

original  case  showed  that  the  ^pventor  simply  added  cheeks  or 
bosses  for  the  wheel  to  turn  against,  the  three  other  elements  or 
pai*ts  of  the  invention  being  old — the  report  was  set  aside,  and  the 
Master  w^as  directed  to  take  an  account  which  would  show  how 
much  more  profit  the  defendant  made  by  using  the  combination, 
than  if  he  had  omitted  the  cheeks.     Ingles  v.  Mast,  424. 

9.  When  a  Combination  is  Patentable. — If  a  combination  produce 

useful  and  new  results  it  is  patentable,  notwithstanding  all  the 
elements  that  go  to  make  it  up  were  in  general  use  and  well  known 
before  the  combination.    J.  L.  Booth  v.  Geo,  L.  Parks,  381. 

10.  If  an  assignee  of  a  patent  convey  his  entire  interest  to  a  second  as- 

signee, a  subsequent  purchaser  from  the  first  assignee  of  a  machine 
covered  by  the  patent,  obtains  no  right  to  use  the  machine  during 
either  the  first  named  or  extended  term. 

11.  The  right  to  use  in  the  extended  term  a  machine  purchased  or  made 

under  the  patent  during  the  original  term,  is  an  incident  to  the 
primal  right  to  use  it  during  the  original  term.  Should  that  fail 
on  account  of  fraud,  the  incident  falls  with  it. 
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12.  A  claim  was  for  "  the  use  of  a  supporting  bar,  or  its  equivalent,  around 

wliicli  paper  may  be  formed  into  a  tube,  and  in  connection  with 
which  the  said  paper  tube  maybe  reversed,  each  and  the  whole 
substantially  as  described : "  Ileldy  that  the  claim  may  be  deemed 
to  include  a  supporting  bar  .around  which  the  paper  may  be  formed 
into  a  tube,  and  in  connection  with  which  the  same  may  be  sev- 
ered without  including,  as  an  essential  part,  the  mode  by  which  the 
bar  is  supported ;  and  that  defendants  have  not  avoided  the  patent 
by  employing  a  diffefent  mode  of  supporting  the  bar,  and  they 
will  be  held  as  infringers,  though  the  court,  misled  by  the  argu- 
ment, thought  (in  another  suit)  that  the  mode  of  supporting  the 
bar  was  an  essential  feature. 

13.  The  doctrine,  that  where  a  patentee  describes  particular  modes  as 

essential  to  his  invention  he  is  confined  to  them,  should  not,  where 
the  device  is  complete  in  itself,  be  held  to  apply. 

14.  The  claim  also  was  for  *'  cutting  the  paper  without  w^aste  of  material 

in  such  a  form  as  shall  leave  suitable  projections  for  the  formation 
of  the  bottom  lap,  or  seam,  of  the  bag,  and  for  convenient  opera- 
tion of  the  bag  at  the  mouth,  substantially  as  described:'*  Held^ 
to  be  a  claim  for  the  machine,  and  sustained  by  the  court. 

15.  The  learning  upon  licenses  and  estoppel  in  such  cases  discussed. 

Union  Paper  Bag  Go.  v.  Nixon^  491. 

16.  Damages  fob  Infringement. — A  bill  in  equity,  since  the  Revised 

Statutes,  will  not  lie  solely  to  recover  damages  for  the  infringe- 
ment of  a  patent,  but  if  it  pray  for  an  injunction  or  a  discovery,  and 
an  account  for  profits,  it  will  be  sustained. 

17.  Limitations. — An  action  may  be  maintained  upon  a  patent  which 

expired  before  the  adoption  of  the  Revised  Statutes,  notwithstand- 
ing the  repeal  of  the  limitation  clause  in  Sec.  55  of  the  Act  of  1870, 
but  suit  must  be  commenced  within  six  years  after  the  expiration  of 
the  patent.  .  State  statutes  do  not  affect  such  suits.  Vaughan  v.  JS. 
T.  V.  <ft  O.  B.  B.  Co.,  621. 

PAYMENT.— See  Composition,  2,  3,  4. 

PLEADINGS. 

1.  Pleadings. — ^A  demurrer  is  well  taken  to  pleas  which  commence  by 

assuming  to  amend  the  whole  declaration,  and  conclude  by  admit- 
ting the  plaintiff's  right  to  recover  a  part. 

2.  Same. — A  plea  in  bar  is  bad  unless  it  goes  to  the  whole  merits  of  the 

case,  and  denies  that  the  plaintiff  has  any  cause  of  action.  Such 
plea  must  deny  in  torts,  as  well  as  in  contracts,  either  that  the 
plaintiffs  ever  had  the  cause  of  action  complained  of,  or  if  it  admits 
that  they  once  had,  insist  that  it  no  longer  exists. 
8.  Meabcrb  of  Damages. — Whether  this  involves  questions  of  law  or 
fact,  it  is  not  properly  the  subject  of  a  plea  where  it  goes  simply  to 
the  question  of  damages,  thereby  admitting  the  right  of  the  plain- 
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tiffs  to  recover  something.    Such  plea  is  bad  for  insufficieDcy. 
King  d  Baker^  8urv*%y  Ete.^  v.  Am.  T.  Co,y  1. 

4.  Pleading — Sufficiency. — The  true  test  of  the  sufficiency  of  a  plead- 
ing is,  whether  the  allegations  in  the  declaration  can  be  traversed 
by  plea,  for  a  traverse  must  be  taken  on  a  matter  of  fact,  not  of 
law.  But  where  there  is  a  mixed  question  of  law  and  fact,  there 
may  be  a  traverse,  for  that  is  the  only  mode  by  which  the  facts  may 
be  settled.    Tappan  v.  G.  C.  d  O.  H.  H.  Co.,  74. 

6.  A  bill  addressed  to  the  "  Circuit  Court,  etc.,  in  chancery  sitting,*'  is  a 
sufficient  address. 

6.  A  bill  should  not  be  entitled  in  a  cause  until  it  is  filed.    And  if  so 

entitled  before  filing,  such  part  may  be  rejected  as  surplusage. 

7.  The  venue  should,  when  the  affidavits  are  taken  before  a  United 

States  Commissioner,  be  thus  given :  *^  United  States  of  America, 

District  of "  and  not  "  State  of County  of ;"  and  if  made 

to  be  used  in  a  suit  not  yet  commenced  it  should  not  be  entitled,  as 
that  would  be  cause  for  rejecting  them. 

8.  How  copies  of  affidavits  should  be  served  on  opposing  counsel.  Ster- 

rick  V.  Pugsley  et  al.y  350. 

9.  Under  equity  rule  69  *'  the  cause  '*  includes  the  parties  to  the  suit  and 

all  of  them,  as  much  as  it  does  the  subject  matter  of  the  suit;  and 
therefore  until  it  is  at  issue  as  to  all  the  defendants,  where  there 
are  more  than  one,  or  is  at  issue  as  to  one  or  more,  and  an  issue  has 
been  waived  by  the  others  allowing  the  bill  to  be,  and  it  has  actu- 
ally been,  taken  as  confessed  as  against  them,  '*  the  cause  "  cannot 
be  said  to  be  at  issue  within  the  meaning  of  said  rule. 
10.  Where  complainant  unreasonably  delays  compelling  an  issue  as  to 
the  defendants  or  any  of  them,  or  taking  the  bill  as  to  those  not 
answering  for  confessed,  the  defendants,  as  to  whom  the  cause 
is  at  issue  and  being  injured  by  the  delay,  may  have  an  order  on 
proper  application  and  showing,  to  compel  complainant  to  speed 
the  cause  or  have  his  bill. dismissed.  Mary  Gilbert  y.  Van  Armans 
(fc  BrowTiy  421. 

11.  See  Usury,  1,  2. 

12.  See  Patents  and  Infringements,  1,  2,  8,  4, 5,  6. 
18.  See  Chancery,  2. 

POWER  OP  CONGRESS. 
1.  Power  of  Congress. — Congress  has  power  to  legislate  over  naviga- 
tion, as  well  as  trade— over  intercourse,  as  well  as  traffic — ^as  to 
what  shall  constitute  American  vessels  and  the  national  character 
of  the  same,  who  shall  navigate  them,  and  may  prescribe  rules  and 
regulations  for  the  intercourse  and  navigation  of  such  vessels  be- 
tween the  different  States;  but,  this  constitutional  grant  of  power 
"  to  regulate  commerce  with  foreign  nations  and  among  the  several 
States,"  does  not  confer  upon  Congress  the  authority  to  extend  its 
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legislation  throughout  the  entire  sphere  of  legislation  of  the  seT- 
eral  states.  King  d  Baker,  Survivors,  Etc.  v.  Am.  Trans.  Co.,  1. 
2.  Requlattng  Ck>MMERCE. — Couits  have  never  gone  so  far  in  their  in- 
terpretation of  this  constitutional  power  of  Congress,  as  to  declare 
that  it  is  operative  upon  persons  and  things  upon  land  within  the 
boundaries  of  state  jurisdiction.  It  has  never  been  controverted 
that  the  rights  and  duties  of  persons  in  relation  to  property  are 
rightfully  prescribed  and  controlled  by  the  laws  of  the  State  within 
whose  limits  it  is  found.    Same  v.  Same, 

POWER  OF  THE  STATES. 
Each  State  has  exclusive  control  of  all  matters  appertaining  to  its  own 
internal  police.  It  can  establish  and  regulate  ferries ;  control  the 
moving  of  vessels  in  its  harbors,  and  enact  health  and  inspection 
laws.  It  has  the  same  unlimited  jurisdiction  over  all  persons  and 
things  within  its  limits  as  any  foreign  nation,  where  that  jurisdic- 
tion is  not  surrendered  or  restrained  by  the  Constitution  of  the 
United  States.    King  db  Baker,  Survisors,  Etc,  y.  Am.  Trans.  Oc,  1. 

PRAcrriCE. 

1.  See  Chanoeby,  8,  4. 

2.  See  Removal  of  Causes,  1,  2. 

3.  See  Costs,  1,  2. 

4.  See  Pleadinq.  0, 10. 

5.  See  Jtjiiisdiction,  28,  24— Judgment,  1,  2, 8.' 

6.  See  Habeas  Corpus,  1. 

7.  See  UpUBY,  1. 

8.  See  Admiralty,  13. 

PROMISSORY  NOTE  AND  BILLS. OF  EXCHANGE.— See  Inbur- 
ance,  No.  21.    See  Composition,  1.    In  re  Hurst,  462. 

RAILROADS.— See  Jurisdiction  17,  21. 
It  is  a  public  corporation,  but  a  governmental  agency — is  not  pri- 
vate property—is  devoted  to  public  use.  When  the  land  is  taken 
under  right  of  eminent  domain  by  authority  of  the  commonwealth 
it  becomes  a  public  highway.  No  corporation  has  property  in  it, 
but  it  may  have  franchises  annexed  to,  and  exercisable  within  it. 
See  Jurisdiction  as  above,  and  Talcoti  v.  Pine  Chrove,  120. 

RECEIVER. 
The  general  banking  law  has  provisions  for  winding  up  banks  un- 
der the  direction  of  the  comptroller  of  the  currency.  These  are 
not  exclusive,  and  were  not  intended  to  put  it  out  of  the  power  of 
the  courts  to  appoint  receivers  upon  a  Judgment-creditor's  bill. 
Wright  v.  Merch.  N.  Bank,  568. 

REASONABLE  CARE. 
The  Rule  as  to  what  Constitutes  Reasonable  Cars. — ^Where 
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the  injury  arises  fVom  negligence  or  want  of  due  care  on  the  part 
of  those  having  the  management  of  the  vessel  such  liability  accrues, 
although  their  conduct  be  lawf\il  and  proper  in  all  other  respects. 
King  dh  Baker,  Etc.  v.  Am.  Trant.  Co.,  1. 

RELATION  OF  STATE  LAWS  TO  U.   S.  COURTS  SITTING  AS 
COURTS  OF  LAAV  AND  EQUITY.— See  Jurisdiction,  1. 

REMEDY. — See  Municipal  Corporations. 

RULE  OF  PROPERTY. 
Whenever  the  State  Court   acquires   possession  and   control  of  the 
insolvent  debtor^s  property,  it  has  the  unquestioned  right  to  dispose 
of  it  and  give  a  good  title.    To  this  extent  the  State  law  is  a  ruU 
of  property.    Burty  Wilcox  d  Barton  v.  Keyes^  61. 

REMOVAL. 

1.  Where  a  suit  comes  into  the  Federal  court  by  removal,  it  brings 

along  with  it,  as  an  incident,  all  the  costs  which  accrued  or  attached 
under  the  State  law,  during  the  time  it  remained  in  the  State  court. 

2.  The  acts  of  Congress,  prescribing  what  costs  may  or  may  not  be 

taxed,  apply  to  such  costs  as  accrue  after  the  removal  of  such  cause 
into  the  Federal  court.  These  are  the  rules  that  the  Federal 
courts  follow  in  taxing  costs.  Warren  v.  Ives^  356. 
8.  By  the  provisions  of  Section  3,  Act  of  1875,  a  cause  pending  when 
the  act  was  passed  may  be  removed  to  the  Federal  from  the  State 
court,  if  "  at  or  before  the  first  term  at  which  said  cause  could  be 
first  tried  '*  after  the  passage  of  the  act  the  petition  and  bond  are 
filed.  It  was  so  held  in  a  case  where  there  had  been  a  trial,  and  a 
new  trial  was  granted  before  the  act  passed.  Andrews  v  Oarretty 
Exr.y  445. 

4.  The  definition  of  a  suit  of  a  civil  nature  under  the  removal  act 

5.  Under  the  act  of  March  30,  1875,  a  removal  of  a  suit  pending  in  the 

State  court  at  the  passage  of  that  act  wherein  a  trial  had  been  had 
after  such  passage,  cannot  be  made,  although  the  verdict  was  set 
aside  and  a  new  trial  granted,  and  the  petition  for  removal  was 
made  at  the  first  term  at  which  the  second  trial  could  have  been 
had.  • 

6.  Waiver. — Although  no  motion  be  made  to  remove  the  cause  to  the 

State  court  until  a  full  term  had  passed  by  since  the  filing  of  such 
motion  and  the  transcript  of  the  proceedings  in  the  State  court 
— ^there  is  no  waiver  of  the  right  so  to  do,  nor  will  such  conduct 
be  deemed  a  submission  to  the  jurisdiction  of  the  United  States 
Court;  no  other  proceedings  being  had  therein  than  the  filing  of 
such  transcript  and  motion.*    Young  v.  Andes  Ins.  Co.,  699. 

7.  No  action  of  the  State  court  can  confer  or  take  away  the  right  of 

removal.  No  order  of  State  court  for  the  removal  of  the  cause  is 
necessary.    The  right  is  not  dependent  on  the  State  court 
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8.  The  Party  Seeking  to  Remote  should  do  what  is  Necessary. — 

The  party  seeking  a  removal  is  to  do  all  that  is  necessary  to  secure 
a  removal.  Whether  the  State  court  makes  an  order  for  removal  or 
not,  he  can  perfect  the  removal  by  entering  in  this  court,  at  the 
proper  time,  copies  of  the  proper  papers,  and  his  appearance  and 
special  bail,  if  necessary. 

9.  The  Proper  Time. — The  proper  time  for  entering  in  the  Circuit 

Court  "copies  of  the  proper  papers,"  etc.,  is  on  the  first  day  of  the 
next  session  after  the  filing  of  the  petition  for  removal,  affidavits, 
etc.  But  if  the  term  of  the  Circuit  Court,  lo  which  the  same  is 
removable,  should  commence  Tpthin  twenty  days  after  the  filing  of 
the  petition  and  bond  in  the  Circuit  Court,  then  the  removing  party 
is  to  have  his  full  twenty  days  to  file  copy  of  record.  Clippinger 
v.  Mo.  V.  L,  Ins.  Go.y  466. 

10.  A  case  cannot  be  removed  to  a  Federal  court  after  default  has  been 

entered  and  before  the  same  has  been  set  aside.  JfcGallon  v. 
WatermaHy  651. 

11.  Before  Final  Hearing. — The  Act  of  Congress  of  March  2, 1867, 

only  authorizes  a  removal  where  an  application  is  made  before  the 
final  hearing  or  trial  of  the  suit,  and  this  means  before  final  judg- 
ment in  the  court  of  original  jurisdiction  where  the  suit  is  brought. 

12.  When  Case  Appealed. — When  a  case  is  commenced  in  the  Com- 

mon Pleas  Court  of  a  State,  and  a  trial  had  in  such  court,  and  the 
case  appealed  to  the  District  Court  of  the  State,  it  is  then  too  late 
to  ask  to  have  such  cause  removed  into  the  United  States  Court, 
under  the  act  of  1867.    Brice  v.  Sontera^  574. 
SINKING  FUND.— See  Damages,  4. 

STATUTES  PENAL, 
t.  The  clauses  in  the  bankrupt  law  which  give  the  power  to  an 
assignee  to  sue  for  and  recover  the  amount  of  unlawful  preferences 
paid  to  particular  creditors  are  not  penal  in  their  nature,  and  when 
repealed  are  not  subject  to  the  rule  of  construction  which  applies 
in  case  of  repeal  of  penal  statutes. 

2.  Whenever  substantial  rights  are  created  by  statute  or  commercial 

contracts  are  regulated,  the  repeal  of  laws  on  which  they  depend, 
will  not  receive  a  retroactive  application,  unless  the  law  expressly 
or  by  implication  so  declares.  The  cases  deciding  that  this  clause 
of  the  bankrupt  law  is  penal,  disapproved. 

3.  Certain  judgments  held  that  statutes  imposing  liabilities  upon  cor- 

porators in  certain  exigencies  for  debts  of  the  corporation  were 
penal  and  would  not  be  enforced  in  other  States.  These  are  at  war 
with  the  case  in  2  Wall.,  holding  that  the  repeal  of  such  clauses 
as  to  existing  contracts  impaired  their  obligation. 

4.  The  clause  in  section  5021  (Bankrupt  Law)  amending  section  80 

where  the  word  "  knew "  is  used  instead  of  the  words  "  had  rea- 

44 


090  I]S^DEX. 

STATUTES  FE^Ah^Continued. 

sonable  cause  to  believe,**  does  not  apply  to  proceedings  in  bank- 
ruptcy commenced  before  Dec.  1,  1873.    Tinker  v.  Van  Dyko^  521. 

SUMMARY  PROCEEDING.— See  Crime,  1,  2,  3— Contempt,  1. 

SECURITY.— See  Admiralty,  15. 

TAXES  AND  RATE  OP  TAXATION.— See  Jurisdiction,  19,  20. 

TAXATION  OF  COSTS.— See  Fees,  1,  2. 

TAX  TITLES. 

1.  A  court  of  equity  has  Jurisdiction  where  the  owner  of  real  estate  is 

in  possession,  and  the  holder  of  a  tax  title  holds  it  as  a  cloud 
over  the  title,  refusing  to  prc|^cute  it. 

2.  Within  the  meaning  of  the  Act  of  Congress,  1862  (U.  S.  Stat  at 

Large),  providing  for  the  collection  of  direct  taxes  in  insurrection- 
ary districts  within  the  United  States,  a  city,  township,  or  subor- 
dinate taxing  district  within  which  military  authority  shall  have 
been  established,  constitutes  a  district  for  the  purpose  of  taxation, 
although  not  a  parish  district  pr  county  within  the  meaning  of  the 
law  of  the  State,  creating  its  civil  and  political  divisions  for  other 
purposes. 
8.  The  clause  creating  a  penalty  for  non-payment  of  the  tax  la  not  un- 
constitutional as  being  a  discriminating  tax.  Nor  is  it  tsi  ex  post 
facto  law,  ample  opportunity  being  afforded  to  pay  subsequent  to 
the  assessment. 

4.  The  judgment  upon  tax  titles  where  courts  have  refused  tc  adminis- 

ter the  political  policy  plainly  indicated  by  the  law«  ind  icing  the 
necessity  of  legislative  interference  with  the  canons  of  construc- 
tion set  up  by  the  courts  reviewed  and  disapproved ;  and  the  rule 
announced  that  a  tax  law  should  be  interpreted  like  any  other 
enactment  intended  to  enforce  political  duties. 

5.  The  cases  which  have  decided  that  enactments  declaring  tax  deeds 

should  be  evidence  of  the  *'  regularity  of  the  sale,"  meant  the  pro- 
cedings  attending  only  the  motion  itself,  and  did  not  inqlude  the 
preliminary  steps  to  authorize  it,  said  not  to  rest  in  sound  \irinci- 
ples  of  construction,  but  were  too  many  in  number  and  from  courts 
of  too  high  respectability  and  authority  to  be  disregarded  by  a 
Circuit  Judge  of  the  United  States, 

6.  Those  which  hold  that  clauses  declaring  that  tax  deeds  shall  v«rt  in 

the  purchaser  a  title  in  fee  simple,  where  no  exceptions  aro  n.iraeil 
in  the  statute,  vest  such  title  only  where  the  statute  is  substantially 
complied  with,  approved  and  distinguished  from  the  case  at  bar. 

7.  A  tax  deed  under  the  Act  of  Congress,  for  the  collection  of  direct 

taxes  within  insurrectionary  districts  (U.  S.  Stat,  at  Largo,  422). 
which  provided  that  the  deed  should  be  evidence  of  the  regul^rfty 
and  validity  of  the  sale,  should  be  defeated  only  by  proof  of  ncn- 
subjection  to  taxation,  payment  of  the  tax,  or  that  the  land  h.^d 
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been  subsequently  redeemed,  and  can  be  avoided  in  no  c  ther  way. 

Irregularities  will  not  aflfect  the  validity  of  the  title,  provided  the 

proceedings  are  colorable  and  free  from  fraud,  accident  or  mistake. 

SharpUigh  v.  Surdam^  472. 
TENDER.      • 

1.  A  tender  of  interest  on  premium  notes  within  the  days  of  grace,  will 

prevent  a  forfeiture  for  non-payment  of  interest  at  maturity  of  note- 
Rosanna  Jarman  v.  S.  L.  M.  X.  In%,  (7<?.,  548. 

2.  See  Forfeiture,  1. 
USURY. 

1.  Who  May  Set  up  Usury  as  a  Defense. — The  general  rule  is,  that 

a  stranger  cannot  set  up  usury  as  a  defense,  and  that  the  transac- 
tion can  only  be  impeached  by  the  borrower  or  those  in  privity 
with  him. 

2.  The  Rule  Laid  Down  by  the  Supreme  Court  of  the  United 

States. — The  case  in  4  Pet.  205,  is  the  later  adjudication  of  the 
Supreme  Court,  and  apparently  strikes  at  the  root  of  the  general 
rule  above  stated.     TardUy  v.  Ooodman,  551. 

3.  And  see  Fitch  v.  Remer,  15. 

VERDI  CT.—See  Jury. 

VESTED  RIGHTS.— See  Corporations,  5, 

WAIVER. 

1.  Of  penalties,  etc.,  see  Patents  and  Infringement,  8. 

2.  See  Removal,  7. 

WARRANTY. 

1.  Where  a  parol  warranty  is  made  at  the  time  of  a  written  contract  of 

sale,  in  the  absence  of  fraud  or  mistake,  such  a  fact  cannot  be 
shown,  if  it  varies,  contradicts  op  adds  to  the  written  contract. 

2.  Where  there  was  a  contract  in  writing  to  sell  pine  lands  but  a  pro- 

hibition of  removal  of  the  timber,  and  a  third  party  guaranteed 
the  payments  stipulated  in  the  contract,  and  upon  so  doing  permis- 
sion was  given  to  enter  upon,  cut  and  remove  the  timber:  Held, 
that  the  license  to  remove  the  timber  was  the  consideration  for  the 
guaranty,  and  to  permit  a  parol  warranty  of  the  amount  of  timber 
to  be  shown  as  the  consideration  would  be  improper. 
8.  A  breach  of  warranty  is  not  a  good  defense  in  such  case  if  its  pur- 
pose be  to  set  up  a  partial  failure  of  consideration,  unless  the 
defendant  can  maintain  a  cross  action  for  the  same.  Butchel  v. 
Mason  Lumber  Co.,  640. 
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